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PREFACE. 


The  first  edition  of  "Benefit  Societies  and  Life  Insurance"  was 
published  in  1888.  The  beneficiary  societies  at  that  time  were 
new  and  the  courts  were  called  upon  to  decide  many  questions  for 
which  few  precedents  could  be  found.  The  book  received  a  flatter- 
ing reception  from  the  profession  and  the  courts.  The  second  edi- 
tion appeared  in  1894  in  an  enlarged  form  and  a  chapter  on  acci- 
dent insurance  was  added.  The  third  edition  was  in  1904  and  all 
the  cases  up  to  that  time  were  referred  to. 

While  it  was  the  aim  of  the  author  to  make  these  various  editions 
full  and  complete  discussions  of  the  law  of  life  and  accident  insur- 
ance, an  impression  seemed  to  prevail,  because  of  its  title,  that  the 
book  was  devoted  to  a  consideration  only  of  the  cases  relating  to  the 
beneficiary  societies,  while  the  fact  was  that  it  was  intended  to  cover 
that  subject  and  life  and  accident  insurance  as  well. 

Twelve  years  have  passed  and  the  volume  of  litigation  in  this 
branch  of  the  law  has  greatly  increased.  It  has  been  deemed  best 
in  the  new  edition  to  make  the  title  more  indicative  of  its  scope,  and 
for  that  reason  it  is  called  "The  Law  of  Life  and  Accident  Insur- 
ance." The  matter  of  the  last  edition  of  Benefit  Societies  has  been 
retained,  but  the  arrangement  is  different.  Many  new  features 
have  been  added  and  all  the  eases,  both  relating  to  life  and  acci- 
dent insurance,  as  well  as  to  beneficiary  societies  and  voluntary  as- 
sociations, have  been  cited,  bringing  the  discussion  down  to  date. 

The  plan  adopted  in  former  editions  of  giving  full  extracts  from 
the  opinions  of  the  courts  has  been  adhered  to  and  it  is  hoped  that 
they  will  prove  of  service.  The  cases  are  cited  with  reference  to 
the  official  reports,  the  National  Reporter  System,  the  Ivawyers'  Re- 
ports Annotated  and  Annotated  Cases. 

The  author  is  grateful  for  the  kind  reception  his  work  has  re- 
ceived and  trusts  that  this  favor  will  be  continued  and  that  the 
profession  will  find  this  new  edition  both  reliable  and  helpful. 

Frederick  H.  Bacon. 

December  1,  1916. 
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PREFACE  TO  THIRD  EDITION. 


Ten  years  have  passed  since  the  publication  of  the  second  edition 
of  this  work.  During  this  period  more  than  three  thousand  cases, 
relating  to  principles  herein  considered,  have  been  decided  by  ap- 
pellate courts.  These  adjudications  have  not  so  much  changed  the 
law  as  they  have  added  to  it.  It  was  necessary,  therefore,  that  a 
new  editiori  be  prepared,  incorporating  all  these  cases.  This  has 
been  done  to  the  best  of  the  ability  of  the  author,  'who  has  given 
much  time  and  thought  to  the  work. 

"Where  new  features  have  been  considered,  free  quotations  have 
been  made  from  the  opinions,  on  the  same  general  plan  of  previous 
editions,  which  seems  to  have  met  with  the  favor  of  the  profession. 
An  effort  has  been  made  to  make  all  references  .accurate,  having 
alone  in  view  the  practical  use  of  the  book  by  active  practitioners. 
A  large  number  of  new  sections  have  been  added  which  have  made 
clearer  many  of  the  principles  of  this  branch  of  the  law. 

In  addition  to  the  law  of  voluntary  and  fraternal  beneficiary 
associations  the  subjects  of  regular  life  and  accident  insurance 
have  been  carefully  and  exhaustively  reviewed  in  all  particulars, 
even  more  so  than  in  former  editions,  so  that  in  this  respect  the 
work  will,  it  is  believed,  be  found  satisfactory. 

The  author  is  grateful  for  the  kind  appreciation  his  work  has 
received  from  bench  and  bar,  and  trusts  that  this  new  edition  will 
meet  with  continued  confidence  and  favor. 

Feedeeick  H.  Bacon. 
St.  Louis,  October,  1904. 
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PREFACE  TO  SECOND  EDITION. 


When  the  first  edition  of  this  work  appeared  the  law  of  beneficiary 
insurance  was  in  its  infancy.  During  the  six  years  that  have 
elapsed  since  it  publication  numerous  new  decisions  have  been  ren- 
dered, sometimes  modifying  or  changing,  but  more  frequently 
adding  to,  the  principles  there  laid  down.  The  importance  of  these 
new  cases,  as  well  in  regard  to  life  insurance  proper,  as  beneficiary 
indemnity,  or  questions  arising  in  cases  involving  the  acts  of  vol- 
untary associations,  or  clubs,  imperatively  demianded  their  incor- 
poration in  a  new  edition. 

The  text  has  therefore  been  carefully  revised,  incorporating  all 
the  cases  bearing  on  the  subjects  herein  treated  of  up  to  October  1, 
1894.  In  this  work  of  revision  five  hundred  pages  of  new  matter  and 
twelve  hundred  cases  not  cited  in  the  first  edition  have  been  added. 

A  chapter  on  accident  insuran6e  in  all  its  phases  has  been  in- 
cluded, as  that  branch  of  business  has  increased  enormously  during 
the  last  ten  years. 

The  subject  of.  regular. life  insurance  was  fully  treated  in  the 
first  edition  and  is  now  still  more  carefully  and  thoroughly  con- 
sidered. It  is  believed  that  all  the  cases  on  this  subject  decided  by 
courts  of  last  resort  have  been  cited. 

In  the  revision  the  plan  of  quoting  liberally  from  the  opinions 
of  the  courts  has  been  adhered  to  because  in  this  way  the  reasons 
for  conclusions  are  shown,  and  the  work  gains  an  added  value  to 
those  who  either  have  not  access  to  full  law  libraries,  or  wish  to  be 
•relieved  from  the  necessity  of  consulting  the  authorities  cited.  The 
conscientious  eifort  has  been  made  to  be  fair  in  all  respects,  giving 
the  law  as  it  is  found  in  the  adjudications  of  the  courts,  and  to 
avoid,  as  far  as  possible,  the  expression  of  personal  views.  If  the 
question  has  been  decided  differently  by  different  courts  the  reason- 
ing on  both  sides  has  been  given,  leaving  the  reader  to  decide 
which  is  most  sound. 
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X  PREFACE. 

The  author  desires  to  express  his  gratitude  for  the  flattering  and 
generous  reception  given  his  work  by  the  profession  and  the  many 
kind  words  spoken  in  its  behalf.  He  hopes  that  the  new  edition  will 
merit  continued  favor  and  success. 

Feedebick  H.  Bacon.  ' 

St.  Louis,  October,  1894.      ' 


PEEFACE  TO  FIRST  EDITION. 


The  secret  benevolent  and  beneficiary  orders,  or  beneficiary-  so- 
cieties, which  are  both  social  clubs  and  life  insurance  companies, 
have  multiplied  amazingly  during  the  last  twenty  years.  Branches 
of  these  organizations  are  now  found  in  nearly  every  village  in  the 
land  and  in  the  larger  cities  lodges  are  numbered  by  scores  and 
even  hundreds.  They  have  characteristics  in  common  with  ordinary 
clubs  and  the  familiar  fraternities,  the  Masons  and  Odd  Fellows. 

The  litigation  connected  with  these  societies  is  novel  and  impor- 
tant. It  embraces  two  classes  of  cases;  the  first  involving  the  dis- 
cipline of  members  and  their  personal  liability  for  the  community 
debts;  the  second  includes  the  still  more  important  questions  re- 
lating to  the  .rights  of  beneficiaries,  the  decision  of  which  often  re- 
quires an  application  of  the  principles  of  the  law  of  life  insurance. 
The  numerous  cases,  decided  during  the  last  ten  years,  by  the 
courts  of  last  resort  of  the  several  States  and  the  Federal  courts, 
are  not  collected  or  discussed  in  any  legal  textbook,  consequently 
they  are  unfamiliar  to  most  lawyers,  who  do  not  realize  their  extent 
and  value. 

Cases  that  have  arisen  in  my  own  practice  have  convinced  me  of 
the  need  of  a  treatise  on  the  subject,  one  in  which  the  rights  and 
liabilities  of  members  of  the  beneficiary  orders  and  of  their  bene- 
ficiaries should  be  considered  in  close  connection  with  the  law  of 
life  insurance  proper.  This  need  I  have  tried  to  supply.  The  work 
covers  the  entire  subject  of  life  insurance  and  includes  all  cases 
decided  up  to  date. 

The  extent  to  which  I  have  succeeded  must  be  determined  by  the 
profession.  Although  I  make  public  the  results  of  my  labors  with 
diffidence,  I  am  content  to  do  so  without  apology  other  than  this 
brief  explanation.  My  work  must  speak  for  itself — its  value  must 
be  measured  by  the  merit  its  use  m.ay  develop,  its  faults  could  not 
be  lessened  or  excused  by  anything  I  here  might  say. 

I  have  generally  cited  the  cases,  in  addition  to  a  reference  to  the 
regular  reports,  by  the  volume  or  page  of  the  American  Decisions, 
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XU  PREFACE. 

American  Reports  and  the  National  and  Co-operative  Systems  of 
Reporters,  if  re-reported.  I  have  not,  however,  given  all  of  these 
references  each  time  the  ease  is  referred  to.  The  full  citations  may 
be  found  by  consulting  the  table  of  cases  which  follows  the  text. 

I  wish  to  here  acknowledge  my  obligations  to  P.  "Wm.  Proven- 
chere,  Esq.,  of  the  St.  Louis  Bar,  who  carefully  read  the  work  in 
manuscript  and  materially  aided  me  with  valuable  suggestions. 

*       Frederick  H.  Bacon. 
St.  Louis,  October,  1888. 
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§  416.  Liability  of  Insurer  Under  an  Insurance  Contract  May 
Be  Conditional. — In  entering  into  a  contract  of  life  insurance,  it 
is  lawful  and  usual  for  the  parties  to  agree  upon  the  terms  and 
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qualify  the  liability  with  whatever  restrictions  or  conditions  they 
see  fit.  If  these  conditions  and  provisions  are  not  against  the 
policy  of  the  law  or  prohibited  by  statute,  they  will  be  valid. 
There  may  be  various  qualifications  of  the  liability  on  the  part 
of  the  insurance  company;  such  as  the  prompt  payment  of  pre- 
miums, the  observance  of  certain  rules  as  to  residence,  habits, 
etc.,.  and  a  total  exemption  from  liability  if  death  results  from 
certain  causes  or  occurs  under  specified  circumstances.  We  pro- 
pose in  this  chapter  to  consider  these  conditions  which  avoid  the 
right  of  recovery. 

§  417.  Contracts  of  Benefit  Societies  and  Ordinary  Life 
surance  Companies  Contrasted. — In  ordinary  life  insurance  con- 
tracts, the  policy,  or  the  application,  medical  examination  and 
other  certificates,  if  such  be  aptly  referred  to,  in  connection  with 
the  policy,  contain  the  entire  agreement  of  the  parties.  Gener- 
ally speaking,  the  liability  of  the  insurer  will  not  be  'affected  by 
anything  not  contained  in  this  contract — the  latter  is  supposed 
to  speak  for  itself  and  is  to  be  construed  like  other  contracts; 
it  should  be  certain  and  definite  so  that  from  the  first  the  assured 
and  insurer  may  read  and  know  its  terms  and  conditions.  With 
the  obligations  of  benefit  societies  and  their  members  the  case 
may  be  somewhat  different.  It  is  competent,  within  certain 
bounds  and  by  mutual  consent,  for  other  conditions  or  terms  to 
be  added  to  the  contract.  The  member,  in  becoming  such,  usually 
agrees  to  be  bound  by  laws  subsequently  enacted,  as  well  as  those 
in  force  at  the  time  of  his  joining  the  society,  and  thus,  in  one 
sense,  the  contract  is  uncertain  until  the  liability  is  determined 
by  the  death  of  the  member.  We  have  already  discussed  the 
obligation  of  subsequently  enacted  laws  ^  and  have  seen  that  the 
chief  difference  between  the  ordinary  contracts  of  life  insurance 
companies  and  those  usual  in  benefit  societies  is  that  in  the  for- 
mer the  policy,  and  documents  referred  to  in  it,  contain  the 
agreement,  while  in  the  latter  the  certificate  and  application, 
together  with  the  charter  and  by-laws,  are  to  be  looked  to  for 
the  contract.^    There  is  no  reason,  however,  why  there  should  be 

1  Ante,  §  228,  et  seq. 

2  Holland  v.  Taylor,  111  Ind.  121;  Hellenberg  v.  District  No.  1,  I.  0. 
0.  B.,  94  N.  Y.  580l  Kentucky  Mut.  Ins.  Co.  v.  Miller,  13  Bush,  489; 
ante,  §  211  et  seq. 
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any  distinctions  in  the  application  of  the  law  regarding  condi- 
tions and  the  terms  of  the  contracts  of  insurance  companies 
proper  and  those  of  mutual  benefit  societies.  In  either  case  the 
object  is  to  ascertain  the  intent  of  the  parties  and  enforce  the 
liability  accordingly,  unless  something  in  statute  or  common  law 
forbids. 

§  418.  Scope  of  This  Chapter. — We  have  already  considered 
the  subjects  of  warranty  and  representation  and  general  con- 
struction of  the  contract.  Reserving  for  future  discussion  the 
matters  of  premium,  or  assessments  and  dues,  and  forfeiture  for 
their  non-payment,  we  shall  review  some  of  the  other  conditions 
generally  found  in  life  insurance  contracts,  the  observance  of 
which  are  necessary,  if  liability  for  the  loss  is  to  attach.  By  some 
of  these  conditions,  usual  in  life  insurance  policies,  but  not  so 
common  in  the  case  of  the  obligations  of  benefit  societies,  certain 
restrictions  upon  residence,  travel,  habits  and  occupation  'are 
imposed,  and  by  others  the  contract  is  made  void  if  death  results 
from  suicide,  intemperance  or  violation  of  law.  It  may  be  pos- 
sible that  the  law  vv'ould  imply  some  of  these  conditions,  but  this 
is  disputed.  As  liability  under  a  policy  of  fire  insurance  would 
be  avoided  if  the  assured  should  himself  burn  his  property,  so  it 
is  probable  that  an  insurer  would  not  be  responsible  if  the  assured 
should  feloniously  take  the  life  of  the  insured,  or  if  the  insured 
knowingly,  designedly  and  understandingly  killed  himself.^  Nor 
need  we  at  this  time,  either,  consider  the  provisions  of  the  con- 
tract as  to  the  proceedings  after  the  loss  has  occurred,  which 
properly  belong  to  another  division  of  the  subject. 

§  419.  Oondition  as  to  Future  Conduct,  When  Binding.— It  is 
competent  for  the  assured  to  warrant  that  he  will  or  will  not  do 
certain  things,  and  the  word  "guarantee"  has  been  held  to  be 
equivalent  to  warrant.*  But  a  stipulation,  in  order  to  amount 
to  a  warranty,  must  be  in  some  way  incorporated  into  the  policy.' 

sRitter  V.  Mutual  L.  Ins.  Co.,  169  U.  S.  139;  18  Sup.  Ct.  300;  N.  Y. 
Mut.  L.  Ins.  Co.  V.  Armstrong,  117  U.  S.  591;  Supreme  Commandery  K. 
G.  R.  V.  Ainsworth,  71  Ala.  436. 

■»  Knight  V.  Mut.  Life  Ins.  Co.,  14  Phila.,  187;  affd.  9  W.  N.  C.  501. 

spresb.  Ass.  Fund  v.  Allen,  106  Ind.  593;  Cushman  v.  U.  S.  Life  Ins. 
Co.,  63  N.  Y.  404;  Jeffries  v.  Union  Mut  L.  Ins.  Co.,  1  McCrary  114;  1 
Fed.  450;  22  Wall.  47;  ante,  §  223.  q^„ 
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And  the  language  must  be  clear,  for  such  a  provision  will  be 
strictly  construed.*  The  company  is  not  obliged  to  tender  back 
the  premiums  where  the  policy  has  become  void  because  of  a 
breach  of  a  promissory  warranty.'  A  covenant  that  the  assured 
will  not  practice  "any  pernicious  habit"  is  not  ambiguous,  so 
that  parol  evidence  is  admissible  to  show  what  interpretation  the 
agent  put  upon  it.^  It  is  difficult  to  distinguish  any  difference 
between  promissory  warranties  and  ^omissory  representations, 
unless  it  be  that  the  former  must  be  strictly  complied  with  and 
the  latter  only  substantially  carried  out.  If  there  is  any  differ- 
ence it  is  one  of  degree.  "A  promissory  representation,"  says 
Judge  Gray,'  "may  be  inserted  in  the  policy  itself;  or  it  may 
be  in  the  form  of  a  written  application  for  insurance,  referred 
to  in  the  policy  in  such  a  manner  as  to  make  it  in  law  a  part 
thereof;  and  in  either  case  the  whole  instrument  must  be  con- 
strued together.  But  this  written  instrument  is  the  expression, 
and  the  only  evidence,  of  the  duties,  obligations  and  promises  to 
be  performed  by  each  party  while  the  insurance  continues.  To 
make  the  continuance  or  termination  of  a  written  contract,  which 
has  once  taken  effect,  dependent  on  the  performance  or  breach 
of  an  earlier  oral  agreement,  would  be  to  violate  a  fundamental 
rule  of  evidence.  A  representation  that  a  fact  now  exists  may 
be  either  oral  or  written,  for  if  it  does  not  exist  there  is  nothing 
to  which  the  contract  can  apply.  But  ^an  oral  representation  as 
to  a  future  fact,  honestly  made,  can  have  no  effect;  for, 
if  it  is  a  mere  statement  of  an  expectation,  subsequent 
disappointment  will  not  prove  that  it  was  untrue;  and  if  it  is 
a  promise  that  a  certain  state  of  facts  shall  exist  or  continue 
during  the  term  of  the  policy,  it  ought  to  be  embodied  in  the 
written  contract.  "In  Prudential  Insurance  Co.  v.  .^tna  Life 

ejanneck  v.  Metropolitan  Life  Ins.  Co.,  162  N.  Y.  574:  57  N.  E.  182; 
altg.  43  N.  Y.  Supp.  669.    See  also  post,  §§  423  and  424. 

tU.  S.  Life  Ins.  Co.  v.  Smith,  34  C.  C.  A.  506;  92  Fed.  503;  Dickerson 
Y.  N.  W.  Mut.  L.  Ins.  Co.,  200  111.  270;  65  N.  B.  694;  affg.  102  111.  App. 
280;  Taylor  v.  Grand  Lodge,  etc.,  96  Minn.  441;  105  N.  W.  408;  3  L.  R. 
A.  (U.  S.)  114;  Modern  Woodmen  of  Am.  v.  Young,  59  Ind.  App.  1;  108  N. 
E.  869. 

8  Masons'  Union,  etc.  v.  Brockman,  20  Ind.  206;   50  N.  E.  493. 

9  Kimball  v.  Aetna  F.  Ins.  Co.,  9  Allen,  543. 
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Ins.  Co.,^"  it  was  said:  "The  insurer  is  at  liberty  to  compel  an 
observance  of  promises  in  regard  to  future  conduct,  by  incor- 
porating them  into  the  written  contract,  if  it  regards  a  perform- 
ance as  important,  but  the  promise,  unless  embodied  in  the  con- 
tract, is  not  a  part  of  it.^^  All  things  to  be  done  by  one  or  the 
other  during  the  continuance  of  the  written  agreement,  upon  the 
doing  of  which'  the  life  of  the  contract  depends,  must  appear  in 
the  agreement."  There  is  a  difference  of  opinion  as  to  what  lan- 
guage will  constitute  a  promissory  warranty.  In  one  case^^  the 
Supreme  Court  of  Pennsylvania  held  that  by  "declaring"  that 
he  would  not  do  certain  things  the  insured  did  not  "warrant" 
that  he  would  not.  The  United  States  Circuit  Court,  upon  simi- 
lar facts,  held  the  reverse.^^  In  a  case  decided  by  the  Supreme 
Court  of  California,^*  the  facts  were  these:  The  member  o,f  a 
temperance  order  agreed  in  his  application  "that  a'  compliance 
with  all  the  laws,  regulations  and  requirements  which  now  or 
hereafter  may  be  enacted  by  our  said  order  is  the  express  condi- 
tion upon  which  I  am  to  be  entitled  to  participate  in  the  mutual 
benefit  life  system,"  and  the  certificate  contained  a  clause  that 
it  was  issued  upon  the  express  condition  that  the  member  "shall 
in  every  particular,  while  a  member  of  our  said  order,  comply 
Avith  all  the  laws,  rules  and  requirements  thereof. "  After  becom- 
ing a'  member  the  assured  began  to  drink  intoxicating  liquors 
and  his  death  was  hastened  by  such  use  of  liqour.  At  the  time 
of  his  death  all  his  dues  and  assessments  were  paid  up,  and  after- 
wards the  beneficiary  named  in  the  certificate  brought  suit 
against  the  order  for  the  benefit.  The  defense  was  the  violation 
of  the  condition  as  to  the  use  of  liquor.    The  remaining  facts  are 

10  U.  S.  CIr.  Ct.  Conn.,  52  Conn.  576;  23  BlatcM.  223;  23  Fed.  438. 

11  Citing  Alston  v.  Mechanics'  Ins.  Co.,  4  Hill,  329;  Mayor,  etc.  v.  Brook- 
lyn Ins.  Co.,  4  Keys,  465;  Bryant  v.  Ocean  Ins.  Co.,  22  Pic.  200;  Ins.  Co. 
V.  Mowry,  96  U.  S.  544. 

12  Knecht  v.  Mutual  Life  Ins.  Co.,  90  Pa.  St.  118. 
isSchultz  V.  Mut.  Life  Ins.  Co.,  6  Fed.  672. 

i*Hogins  V.  Sup.  Counc.  Champions  of  the  Red  Cross,  76  Cal.  109;  18 
Pac.  125.  To  the  same  effect  are:  Sup.  Counc.  Royal  Templars  of  Tem- 
perance V.  Curd,  111  111.  284;  Smith  v.  Knights  of  Father  Mathew,  etc., 
36  Mo.  App.  184;  State  v.  Temperance,  etc.,  Soc,  42  Mo.  App.  485.  See 
In  regard  to  promissory  representations  in  accident  insurance,  post,  §  523, 
et  seq. 
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stated  by  the  court  in  its  opinion  as  follows:  "The  controlling 
and  distinguishing  feature  of  this  order  is  its  requirement  of 
daily  abstinence  from  the  use  of  liquor  as  a  beverage  by  its  mem- 
bers. It  is  the  fundamental  principle  in  every  degree.  In  order 
to  become  a  member  of  the  order,  or  entitled  to  a  beneficiary  cer- 
tificate, the  applicant  was  required  to  take  all  the  degrees,  and 
to  pledge  himself,  upon  taking  each  one,  that  so  long  as  he  was 
a  member  of  the  order  he  would  whoHy  abstain  from  the  use  of 
ail  alcoholic  liquors  as  a  beverage.  Violations  of  this  pledge 
were  punished  by  suspension.  The  system  of  insurance  is  clearly 
intended  to  be  confined  exclusively  to  temperance  people.  The 
applicant  Hogins  so  understood  it.  In  his  application  he  ex- 
pressly agreed  that  he  should  not  be  entitled  to  the  benefits  of 
the  system  unless  he  complied  with  all  the  laws,  regulations  and 
requirements  of  the  order.  The  clause  quoted  from  the  certificate 
does  not,  perhaps,  literally  express  the  meaning  intended,  but  it 
is  quite  clear  what  was  meant  and  intended  by  the  parties.  It 
does  not  say  that  payment  is  contingent  upon  the  express  con- 
dition, but  such  was  clearly  the  intent.  Appellant  claims  that 
the  condition  is  for  the  insurance  merely,  but  the  conditions  are 
in  their  nature  matters  to  occur  in  the  future;  'That  said  Daniel 
Hogins  shall  in  every  particular,  while  a  member  of  our  said 
order,  comply  with  all  the  laws,  rules  and  requirements  thereof,' 
shows  beyond  controversy  that  his  conduct  after  the  issuance  of 
the  certificate  was  to  be  the  condition  of  payment.  His  applica- 
tion shows  clearly  that  such  was  his  intention  and  contract,  and 
we  think  that  the  application  'and  the  certificate  may  be  read 
together  for  the  purpose  of  showing  that  the  clause  in  the  cer- 
tificate is  an  express  condition  precedent  to  the  payment  of  the 
insurance.  .  .  .  We  do  not  think  that  suspension  or  expul- 
sion was  necessary  by  the  order  to  forfeit  the  policy."  In  an- 
other case  ^^  the  Court  said:  "It  seems  clear  that  effect  must  be 
given  to  the  plain  terms  of  the  insurance  contract,  that  proof  of 
a  violation  of  its  provisions  is  a  defense  to  any  action  to  recover 

isLangnecker  v.  Trustees  Grand  Lodge,  etc.,  Ill  Wis.  279;  87  N.  W. 
293;  55  L.  R.  A.  185.  See  also  Moerschbaecher  v.  Supreme  Council  R. 
L.,  188  111.  9;  59  N.  E.  17;  52  L.  R.  A.  281;  National  Masonic,  etc.,  Soc. 
V.  Seed,  95  111.  App.  43;  State,  ex  rel.  Strang  v.  Camden  Lodge,  72  N.  J. 
L.  500;  64  Atl.  93;  Grand  Lodge,«etc.  v.  Haddock,  72  Kans.  35;  82  Pac.  583. 
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thereon.  Such  provision  is  as  clearly  self-executing  as  are  those 
frequently  met  with  which  provide  that  if  a  member  fails  to  pay 
any  assessment  upon  his  membership,  made  in  accordance  with 
the  insurance  contract,  he  shall  from  the  time  of  such  failure 
stand  suspended  and  no  longer  a  member  of  the  order.  The  one 
says  compliance  with  all  the  laws,  rules  and  regulations  of  the 
order  is  a  condition  precedent  to  any  liability  thereon ;  the  other 
that  payment  of  dues  according  to  the  contract  is  a  precedent  to 
the  continuance  of  the  membership.  No  suggestion  has  been  made 
which  from  any  standpoint  reasonably  supports  a  contrary  view 
to  that  above  expressed,  except  that  the  law  adopted  by  appel- 
lant merely  required  the  expulsion  of  members  as  a  penalty  for 
entering  into  the  business  of  selling  intoxicatiiig  liquor  as  a  bev- 
erage, and  need  not  necessarily  be  construed  as  prohibiting  mem- 
bers from  entering  into  such  business,  and  that  therefore  the 
promise  of  Richter,  that  he  would  obey  all  the  laws,  rules  and 
requirements  of  the  order  as  a  condition  precedent  to  liability  to 
his  beneficiary,  does  not  necessarily  include  a  promise  not  to 
enter  into  the  business  mentioned  in  the  law.  We  are  not  in- 
clined to  treat  that  suggestion  as  unworthy  of  consideration. 
The  by-law  did  not  expressly  prohibit  members  from  entering 
into  the  business  of  vending  intoxicating  liquors.  However,  it 
seems  that  no  more  strict  rules  of  construction  should  be  applied 
to  it  than  ordinarily  applied  to  penal  statutes,  and  we  may  ven- 
ture safely  to  say  that  such  statutes  are  generally  held  by  neces- 
sary implication  to  prohibit  those  things  that  are  made  punish- 
able by  them;  that  such  implied  prohibition  exists  in  all  cases 
where  the  purpose  of  the  law  is  to  make  the  act  punishable 
against  which  it  is  directed." 

A  benefit  certificate  conditioned  to  be  void  if  the  insured  has 
delirium  tremens  is  void  if  the  member  has  delirium  tremens, 
though  he  was  not  suffering  from  it  at  the  time  of  his  death  and 
though  death  did  not  result  from  the  use  of  liquor.^^ 

§  420.  Restrictions  on  Travel  or  Residence. — ^It  is  usual  in  life 
insurance  policies  for  restrictions  to  be  imposed  upon  the  insured 
in  regard  to  travel  or  residence  beyond  certain  limits.  Such  pro- 
visions are  to  have  a  reasonable  construction.    Where  residence 

16  Sovereign  Camp  "W.  O.  W.  V.  Hutchins,  39  Okla.  267;  134  Pac.  1116. 
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in  a  certain  district  was  forbidden,  a  temporary  sojourn  in  sucli 
territory  does  not  forfeit  the  policy.^'  In  a  case  involving  a 
clause  of  this  kind/*  the  court  said:  "The  meaning,  therefore, 
is  that  if  the  ^.ssured  shall  pass  beyond  or  be  without  the  regions 
in  which  residence  is  permitted,  except  to  go,  as  a  passenger,  by 
the  usual  lines  of  conveyance  between  ports  or  places  within 
those  regions,  the  policy  shall  be  void;  and  perhaps  it  is  to  be 
inferred,  though  it  is  not  explicitly  st^ed,  that  if  he  shall  be  in 
a  specified  portion  of  residence,  but  at  a  time  wh^n  residence 
there  is  not  permitted,  except  it  be  to  'pass,  as  a  passenger,' 
upon  a  usual  route  of  travel,  the  policy  shaU  become  void.  If 
any  such  inference  against -the  assured  is  allowable,  that  would 
seem  to  be  the  utmost  scope  of  it.  It  was,  therefore,  a  violation 
of  no  condition  of  the  policy  that  the  assured  went  from  Long 
Beach  to  New  Orleans,  and  back  to  Long  Beach  again,  on  the 
31st  day  of  July,  1894,  nor  that,  on  arrival  at  New  Orleans  on 
August  6th,  he  was  compelled  to  interrupt  his  journey  homeward, 
and  go  to  the  house  of  a  friend  to  die,  unless,  according  to  the 
fair  meaning  of  the  policy,  construed  liberally  in  favor  of  the 
assured,  he  by  so  stopping  ceased  to  be  a  passenger  and  became 
a  resident.  As  already  indicated,  our  opinion  is  that,  to  be  a 
passenger  or  traveler  on  a  joutney,  by  a  route  of  public  Convey- 
ance, one  need  not  be  on  the  constant  go.  He  may  not  stay  on 
his  way  so  long,  and  under  such  circumstances,  as  to  become  a 
sojourner ;  but  he  has  the  right  to  stop,  as  'a  passenger  or  traveler 
is  to  be  expected  to  do,  for  any  purpose  of  business,  health,  or 
pleasure,  and  especially  when  sickness  makes  it  necessary. 
Whether,  in  this  instance,  the  interruption  of  the  journey  was, 
in  the  view  most  favorable  to  the  defendant  in  error,  a  question 
of  fact,  or  of  mixed  law  'and  fact,  to  be  submitted  to  the  jury 
upon  proper  instructions."  In  these  cases,  while  the  condition 
must  be  kept,  it  is  competent  for  the  insurer  expressly,  as  by  a 
permit,  or  impliedly,  as  by  receiving  a  premium  with  knowledge 
of  the  violation  "  to  waive  the  forfeiture.    In  the  case  of  implied 

"Lane  v.  Grar.d  Fraternity,  132  Tenn.  235;    177  S.  W.  941  L.  R.  A. 
1915-F  1056;  Mut.  Ben.  L.  Ins.  Co.  v.  Martin,  108  Ky.  11;   55  S.  W.  694. 

18  Converse  v.  Knights  Templars,  etc.,  Co.,  35  C.  C.  A.  232;   60  U.  S. 
App.  288;  93  Fed.  148. 

19  Bevin  v.  Conn.  Mut.  L.  Ins.  Co.,  23  Conn.  244.    See  also  Mutual  Ben. 
L.  Ins.  Co.  V.  Martin,  108  Ky.  11;  55  S.  W.  694. 
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waiver  it  is  immaterial  whether  the  knowledge  be  actual  or  con- 
structive,^" but,  if  the  knowledge  be  received  through  an  agent 
who,  under  the  contract,  has  no  right  to  waive  forfeitures,  there 
will  be  no  constructive  knowledge  of  the  insurer  ^^  unless  the 
insured  be  misled  to  his  prejudice.  If  a  permit  be  granted  it  will 
be  construed  most  strongly  against  the  company.^^  If  the  lan- 
guage used  is  clear  and  unambiguous  it  must  be  strictly  followed, 
although  the  deviation  be  to  the  advantage  of  the  insurer,^^  and 
the  waiver  is  only  for  the  time  named  and  after  its  expiration 
the  conditions  of  the  policy  remain  in  force.^*  The  indorsement 
of  'a  permit  to  enjoy  privileges  which  the  insurer  had  under  the 
original  contract  will  not  affect  or  restrict  such  rights  ;^^  but  if 
such  indorsement  be  made  at  the  time  the  policy  is  issued  it  is 
to  be  deemed  part  of  the  contract.^*  A  permit,  however,  is  a 
separate  and  independent  agreement.^^  In  construing  policies 
the  term,  "settled  limits"  of  the  United  States,  means  the  estab- 
lished boundaries  of  the  Union.^*  Under  a  policy  covering  inju- 
ries received  within  the  United  States,  but  not  "beyond  the  seas," 
the  Canal  Zone  is  beyond  the  seas.^^  Whether  when,  under  a 
permit,  the  assured  has  gone  into  a  region  forbidden  by  the  pol- 
icy and  is  there  taken  sick  so  that  he  cannot  return  within  the 
specified  time,  the  policy  is  forfeited  under  the  condition,  is 

20  wing  V.  Harvey,  5  De  G.,  M.  &  G.  265:  27  E.  L.  &  Eq.  140;  Garber  v. 
Globe,  etc.,  Ins.  Co.,  5  Big.  L.  &  A.  Ins,  Cas.  221;  Girdlestone  v.  N.  B. 
Mar.  Ins.  Co.,  11  L.  R.  Eq.  Cas.  197. 

21  Lorie  v.  Conn.  M.  L.  Ins.  Co.,  5  Big.  Life  &  Ace.  Ins.  Cas.  23S. 

22  Taylor  v.  Aetna  Ins.  Co.,  13  Gray,  434;  Notman  v.  Anchor  Assur.  Co., 
4  C.  B.  (N.  S.)  476;  Pohalaskl  v.  Mu.  L.  Ins.  Co.,  56  N.  Y.  640;  45  How. 
Pr.  504. 

23  Hathaway  v.  Trenton  Mut.  L.  Ins.  Co.,  11  Cush.  448;  Forbes  v.  Am, 
Mut.  L.  Ins.  Co.,  15  Gray,  249;  Raynsford  v.  Royal  Ins.  Co.,  52  N.  Y. 
626. 

24  Ayer  v.  N.  E.  Mut.  L.  Ins.  Co.,  109  Mass.  430. 

25  Forbes  v.  Am.  Mut.  L.  Ins.  Co.,  15  Gray,  249. 

26  Raynsford  r.  Royal  Ins.  Co.,  52  N:  Y.  526;  1  J.  &  S.  453. 

27  Hid. 

28  easier  v.  Conn.  Mut.  L.  Ins.  Co.,  22  N.  Y.  427.  But  in  this  case  part 
of  the  court  dissented.  Every  year,  however,  this  question  is  assuming 
less  importance,  if  it  even  now  has  not  become  meaningless. 

29Currie  v.  Continental  Casualty  Co.,  147  la.  281;  126  N.  W.  164. 
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doubtful.  In  one  case  ^°  the  insured  was  restricted  from  being 
in  certain  territory  after  a  specified  date.  About  a  month  bdEore 
the  latter  date  he,  being  in  such  territory,  was  taken  sick  and, 
being  too  ill  to  travel,  remained  where  he  was  until  after  the 
limit  of  time  expired,  when  he  died.  The  Court  held  that  the 
sickness  was  an  act  of  God  which  saved  the  condition.  In  a  later 
case,  in  the  same  State,'^  it  was  held  that,  if  a  person,  already 
in  feeble  health,  goes  beyond  the  restficted  limits  and  remains 
there  until  he  is  too  feeble  to  return,  the  impossibility  of  return 
cannot  be  alleged  'as  an  excuse  for  violating  the  condition,  for 
the  insured  took  the  chances.^^  The  Court  says :  ^*  "The  policy 
contained  a  provision  that  it  should  be  void,  null,  and  of  no 
effect,  in  case  Starr,  whose  life  was  insured,  should,  between  the 
first  day  of  July  and  the  first  day  of  November  in  any  year,  visit 
any  part  of  the  United  States  lying  south  of  the  southern  bound- 
aries of  Virginia  and  Kentucky,  without  the  written  consent  of 
the  company.  In  November,  1869,  he  went  to  Louisiana  and 
remained  there  until  he  died,  on  the  18th  day  of  March,  1872. 
The  defendant  alleged  this  as  a  breach  of  the  policy  and  refused 
payment  upon  this  ground.  He  had  the  written  permit  of  the 
defendant  to  go  to  New  Orleans  and  remain  there  until  the  first 
day  of  July,  1870.  The  claim  on  behalf  of  the  plaintiff  is  that 
he  (insured)  became  so  sick  and  feeble  that  he  could  not  return, 
and  hence  that  his  return  was  rendered  impossible  by  the  act  of 
God,  and  that  therefore  his  absence  was  excused  and  there  was 
no  breach  of  the  policy.  Even  if  this  claim  were  otherwise  valid, 
the  facts  do  not  sustain  it.  The  only  proof  upon  the  subject  is 
that  he  met  with  an  "accident  before  going  south ;  that  his  health 
was  very  poor  in  the  summer  of  1870,  and  'he  could  only  ride 
out  to  the  plantation  in  which  he  was  interested,  in  a  buggy,  and 
ride  back,  not  getting  out  of  it,  and  was  never  any  better.'  No 
witness  testified  that  he  was  too  unwell  to  return  north,  or  that 
he  made  any  effort  to  return,  and  his  condition  before  July  1st 
was  not  described.    To  bring  the  case  within  the  supposed  rule 

30  Baldwin  v.  New  York  Life  Ins.  Co.,  3  Bosw.  530. 

31  Evans  v.  United  States  Life  Ins.  Co.,  64  N.  Y.  304;  affg.  3  Hun,  587. 
szwtieeler  v.  Conn.  Mut.  L.  Ins.  Co.,  82  N.  Y.  543,  wliere  botli  of  the 

preceding  cases  are  referred  to. 
33  Evans  v.  United  States  Life  Ins.  Co.,  supra. 
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there  should  have  been  proof  that  for  some  time  before  July 
1st  he  was  unable  to  travel  by  any  of  the  usual  modes ;  not  that 
it  was  merely  inconvenient  for  him  to  travfel,  but  impossible. 
He  was  bound  to  return  if  he  could  travel  by  short  stages,  or  by 
incurring  unusual  expense  to  secure  comfort,  safety  and  conven- 
ience. But  another  answer  to  this  claim  is  that  he  took  the 
chances  of  being  unable  to  return.  He  went  south  for  business 
purposes,  knowing  that  the  policy  would  be  avoided  if  he  did 
not  return  by  the  first  day  of  July.  He  had  the  right  to  go  and 
remain  there  until  July  1st  without  the  permit  of  the  coinpany. 
He  obtained  that,  that  he  might,  without  violating  another  con- 
dition in  the  policy,  go  and  return  upon  the  ocean  if  he  desired 
to.  He  was  feeble  when  he  went  and  he  could  not  go  so  far 
south  that  he  could  not  return,  and  after  remaining  there  until 
he  was  too  feeble  to  return,  enable  the  holder  of  the  policy  to 
claim  that  his  return  was  rendered  impossible  by  the  act  of  God, 
and  that  thus  the  breach  of  the  condition  was  excused." 

§  421.  Change  of  Occupation  to.  One  More  Hazardous  or  One 
Prohibited.^* — A  condition  of  forfeiture  if  the  assured  engage  in 
another  or  forbidden  business  will  be  enforced;  and  if  the  con- 
dition is  that  if  the  member  of  a  benefit  society  shall  engage  in 
a  prohibition  occupation  his  membership  shall  be  ipso  facto  for- 
feited, such  a  condition  is  self-executing.^^  A  condition  that  the 
insured  shall  not  change  his  occupation  to  one  more  hazardous 
is  not  violated  if  the  insured  casually  engage  in  a  different  busi- 
ness. As,  for  example,  if  a  teacher  temporarily  work  upon  a 
building  he  is  erecting  for  himself  and  is  killed  while  so  doing,'' 
or  a  foreman  occasionally  does  diving.^^  Or,  if  a  slave  who,  was 
a  laborer  in  a  tobacco  warehouse,  be  killed  while  being  removed 
to  a  plantation  north  of  New  Orleans,  the  policy  forbidding  a 
removal  to  more  southern  localities.^^  If  the  insured  engage  in 
any  occupation  prohibited  by  the  terms  of  the  policy  it  will  be 

31  See  also  ante,  §  281,  and  post,  §  523. 

35  See  ante,  §  281,  and  post,  §  523. 

36  Stone  V.  United  States  Casualty  Co.,  34  N.  J.  L.  371. 

37  Sou.  Ins.  Co.  V.  Anderson,  130  Tenn.  482;  172  S.  W.  318;  Ann.  Cas. 
1916  B.  737. 

38  Sununers  v.  U.  S.  Annuity,  etc.,  Co.,  13  La.  Ann.  504. 
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void,  if  so  provided  in  the  eontraet.^^  The  construction  of  these 
conditions  will  be  strict ;  for  example,  merely  owning  a  half  inter- 
est in  a  saloon  is  not  "keeping"  a  saloon.*"  A  prohibition  against 
entering  the  military  service  is  not  unusu'al.  It  has  been  held 
that  this  does  not  apply  where  a  person  occupied  a  mere  clerical 
position  in  the  office  of  the  adjutant-general,*^  but  does  if  the 
insured  connects  himself  in  any  way  with  the  belligerent  force,*^ 
and  it  is  immaterial  whether  the  servicfe  was  voluntary  or  invol- 
untary.*^ It  has  been  held  that  whether  being  'a  chaplain  in  the 
army  is  being  in  the  "military  service"  within  the  meaning  of 
these  words  in  a  policy  of  life  insurance  is  a  question  for  the 
jury.**  In  one  reported  case*^  the  contract  provided  that  the 
insurance  should  be  avoided  if  death  resulted  from  any  of  the 
casualties  of  war  or  rebellion,  or  from  belligerent  forces  in  any 
place  where  the  insured  might  be.  The  insured  was  killed  just 
after  the  Civil  War  by  a  roving  guerrilla  band.  The  court  held 
that  the  proviso  did  not  attach,  for  it  was  the  same  as  if  the 
insured  had  been  murdered  by  a  robber,  the  band  in  question 
being  mere  robbers,  Where  the  by-laws  provide  that  the  cer- 
tificate shall  become  void  'as  to  any  claim,  on  account  of  the 
death  of  the  member  traceable  to  a  forbidden  occupation,  the 
certificate  remains  in  force  except  as  to  the  hazard  of  such  occu- 
pation.*^ 

§  422.  Intemperance. — There  may  be  in  the  policy  an  agree- 
ment as  to  the  habits  of  the  insured.  The  usual  conditions  are 
that  the  policy  shall  be  void  if  the  insured  becomes  "so  far  in- 
temperate as  to  impair  his  health  or  induce  delirium  tremens." 
The  fact  that  drunkenness  is  a  disease  does  not  lessen  the  force 

39  Northwestern  Mut.  Life  Ins.  Co.  v.  Amerman,  119  111.  329;  10  N.  E. 
225.    See  cases  cited  ante,  §  419. 

40  Union  Central  L.  Ins.  Co.  v.  Hughes,  110  Ky.  26;  60  S.  W.  850. 
*i  New  York  Life  Ins.  Co.  v.  Hendren,  24  Gratt  540. 

42  Mitchell  V.  Mut.  L.  Ins.  Co.,  cited  Bliss  L.  Ins.  Co,  699;  LaRue  v, 
Kans.  M.  L.  Ins.  Co.,  539  Kan.  68;  75  Pac.  494. 

*3  Dlllard  v.  Manhattan  L.  Ins.  Co.,  44  Ga.  119. 

44  Mut.  Benef.  L.  Ins.  Co.  v.  Wise,  34  Md.  582. 

46  Welts  V.  Conn.  Mut.  L.  Ins.  Co.,  46  Barb.  412. 

48Abell  V.  Modern  Woodmen  of  Am.,  96  Minn.  494;  105  N.  W.  65-906; 
Modern  Woodmen  v.  Talbot,  76  Neb.  621;  107  N,  W.  790. 
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of  a  promissory  warranty.  In  a  case  in  Indiana  the  court  said :  " 
"Appellees'  counsel  quote  from  eminent  writers  on  medical  juris- 
prudence, showing  that  drunkenness  is  a  disease,  and  that  it  is 
liable  to  occur  periodically,  and  argue  from  these  facts  that  the 
company,  knowing  that  Bodurtha  was  diseased,  and  the  cause 
of  it,  having  issued  the  policy,  cannot  now  honestly  refuse  pay- 
ment. "We  think  it  would  be  a  dangerous  precedent  to  hold  that 
the  deplorable  conditions,  physical  and  mental,  which  are  likely 
to  follow  th,e  immoderate  use  of  intoxicants,  should  preclude 
business  transactions  with  one  who  in  the  past  may  have  been 
the  victim  of  the  habit,  but  who  promises  to  be  temperate  in  the 
future,  and  to  release  such  party  from  the  obligations  of  a  valid 
contract  because  ol  his  failure  to  keep  this  promise."  In  a  case 
in  Illinois  ^^  the  beneficiary  certificate  given  to  a  member  of  an 
order  witnessed  that  he  was  entitled  to  certain  rights  and  privi- 
leges of  the  order,  and  the  same  was  issued  upon  the  express 
condition  that  he  should,  while  'a  member  of  the  order,  faithfully 
maintain  his  pledge  of  total  abstinence,  and  comply  with  all  the 
laws,  rules,  regulations  and  requirements  of  the  order,  otherwise 
it  to  be  of  no  effect,  and  if  the  member  should  die  in  good  stand- 
ing the  beneficiary  should  be  entitled  to  certain  benefits.  The 
Supreme  Court  held  that  as  the  requirements  in  the  condition 
were  used  conjunctively,  a  compliance  with  all  of  them  was  nec.es- 
sary  to  a  recovery,  and  that  a  violation  of  the  pledge  of  total 
abstinence,  alone,  would  bar  a  recovery  by  the  beneficiary.** 
Where  the  application  contained  a  recital  that  if  the  applicant, 
at  that  time  represented  to  be  temperate,  "become  as  to  habits 
far  different  from  the  condition  in  which  he  is  represented  to  be, 
so  as  to  increase  the  risk  on  the  life  insured,  the  policy  shall 
become  null  and  void,"  and  the  policy  expressed  "that  if  any 
of  the  declarations  and  statements  made  in  the  application  shall 
be  found  in  any  respect  untrue, ' '  that  it  shall  be  void ;  it  was 
held  *°  that  this  was  an  express  warranty  that  the  insured  would 

*7  Northwestern  L.  Assur.  Co.  v.  Bodurtha,  23  Ind.  App.  121;  53  N.  E. 
787. 

48  Royal  Templars  of  Temperance  v.  Curd,  111  111.  284. 

49  See  also  Hoglns  v.  Sup.  Counc.  Champions  of  Red  Cross,  76  Cal.  109; 
18  Pac.  125. 

50  Boyle  v.  Phoenix  Mut.  L.  Ins.  Co.,  Ramsay's  App.   Cases    (Lower 
Canada),  379. 
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not  alter  his  habits,  and  it  having  been  proved  that  he  had  be- 
come so  far  intemperate  as  to  increase  the  risk,  the  policy  was 
avoided.'^  But  if  the  right  is  reserved  to  cancel  the  policy,  be- 
cause of  intemperance  sufficient  to  impair  health>  there  must  be 
actual  existence  of  the  fact,  not  conjecture.^^  In  a  case  in  the 
United  States  Circuit  Court  '^  the  court  instructed  the  jury  to 
the  effect  that  the  impairment  of  health,  contemplated  by  the 
condition  that  the  policy  shall  be  void  if  the  insured  becomes 
"so  far  intemperate  as  to  impair  his  health  or  induce  delirium 
tremens,"  is  not  necessarily  permanent  or  irremediable,  nor  is  it 
the  temporary  indisposition  or  disturbance  usually  resulting  from 
a  drunken  debauch,  but  it  is  the  development  of  disease,  or  the 
impairment  of  constitutional  vigor,  by  the  use  of  intoxicating 
beverages  in  such  a  degree  and  for  such  a  time  as  is  ordinarily 
understood  to  constitute  intemperance.  "A  single  excessive  in- 
dulgence in  alcoholic  liquors  is  not  intemperate,  but  there  must 
be  such  frequency  in  their  use,  continued  for  a  longer  or  a  shorter 
period,  as  indicates  an  injurious  addiction  to  such  indulgence." 
But,  upon  appeal  to  the  Supreme  Court  of  the  United  States,'* 
the  case  was  reversed,  the  court  saying:  "The  effect  of  these 
and  other  instructions  was  that  the  policy  should  be  void  if  the 
insured  became  so  far  intemperate  as  to  impair  his  health,  was 
not  broken  unless  intemperance  became  the  habit  or  rule  of  his 
life  after  the  policy  was  issued.  The  jury  may  have  believed — 
and  there  was  some,  we  do  not  say  conclusive,  evidence  to  justify 
them  in  so  belieAdng — that  the  efficiently  controlling  cause  of  the 
death  of  the  insured  was  an  excessive  and  continuous  use  of 
strong  drinks  for  several  days  and  nights  immediately  preceding 
his  death;  yet  they  were  not  at  liberty,  under  the  instructions, 
to  find  that  he  became  so  far  intemperate  as  to  impair  his  health, 
unless  it  further  appeared  that  his  intemperance  in  the  use  of 
alcoholic  stimulants  covered  such  a  period  of  time  as  to  consti- 
tute the  habit  of  his  life.    This  construction  of  the  contract  is, 

SI  See  Knecht  v.  Mut.  L.  Ins.  Co.,  90  Pa.  St.  118;  Schultz  v.  Mut.  L.  Ins. 
Co.,  6  Fei  672. 

52janneck  v.  Metropolitan  L.  Ins.  Co.,  162  N.  Y.  574;  57  N.  E.  182; 
affg.  43  N.  Y.  Supp.  669. 

=3Davey  v.  Aetna  L.  Ins.  Co.,  20  Fed.  482. 

B4  Aetna  L.  Ins.  Co.  v.  Davey,  123  U.  S.  739;  8  Sup.  Ct.  333. 
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in  our  judgment,  erroneous.  If  the  substantial  cause  of  the 
death  of  the  insured  was  an  excessive  use  of  alcoholic  stimulants, 
not  taken  in  good  faith  for  medical  purposes  or  under  medical 
advice,  his  health  was  impaired  by  intemperance,  within  the 
meaning  of  the  words,  'so  far  intemperate  as  to  impair  his  health,' 
although  he  may  not  have  had  delirium  tremens,  and  although, 
previously  to  his  last  illness,  he  had  not  indulged  in  strong  drink 
for  such  a  long  period  of  time  or  so  frequently  as  to  become 
habitually  intemperate.  Whether  the  death  was  so  caused  is  a 
matter  to  be  determined  by  the  jury  under  all  the  evidence.  "=° 
On  a  retrial  of  the  case,^*  the  court  charged  the  jury  that  if  tte 
assured  died  from  a  simple  debauch,  although  he  had  previously 
been  temperate,  it  wa?  a  violation  of  the  condition.  The  jury 
again  found  for  the  plaintiff  and  on  appeal  the  judgment  was 
afSrmed.^^  The  word  intemperate  means  habitually  excessive 
use,  not  the  excessive  or  habitual  use.°^  Intemperance  is  a  ques- 
tion of  fact,  and  once  being  drunk  cannot  be  said  to  make  a  man 
intemperate.^'  The  words  temperate  or  sober  refer  to  general 
habits  or  usual  practice  or  conduct  of  life.""  Under  a  somewhat 
similar  clause  the  Supreme  Court  of  Pennsylvania  held  *^  as  fol- 
lows: "The  whole  defense  arises  under  this  clause  in  the  policy: 
'It  is  further  agreed  and  understood,  that  if  he  shall  become  so 
far  intemperate  as  to  seriously  or  permanently  impair  his  health 
or  induce  delirium  tremens,  then  this  company  shall  not  be  lia- 
ble.' Thus,  no  degree  of  intemperance  was  sufficient  to  defeat 
a  recovery  unless  it  had  the  effect  'to  seriously  or  permanently 
impair  his  health  or  induce  delirium  tremens.'     Any  less  effect 

55  See  also  Northwestern  Ins.  Co.  v.  Muskegon  Bank,  122  U.  S.  502;  7 
Sup.  Ct.  1221;  Insurance  Co.  v.  Foley,  105  U.  S.  350;  Robertson  v.  Fra- 
ternal Union,  85  S.  C.  221;  67  S.  B.  247. 

58  Aetna  L.  Ins.  Co.  v.  Davey,  38  Fed.  650;  40  Fed.  911. 

57  Aetna  L.  Ins.  Co.  t.  Ward,  140  U.  S.  76;  11  S.  C.  720. 

58  Evans  v.  Modern  Woodmen  of  Am.,  147  Mo.  App.  155;  129  S.  W.  485. 
59Meacham  v.  N.  Y.  State,  etc.,  Assn.,  120  N.  Y.  237;   24  N.  E.  283; 

Moore  v.  Prudential  Ins.  Co.,  87  N.  Y.  Supp.  368. 

60  Aetna  L.  Ins.  v.  uavey,  supra;  Van  Valkenburgh  v..  Am.  Popular  L. 
Ins.  Co.,  70  N.  Y.  605;  Ins.  Co.  v.  Foley,  105  U.  S.  350;  Swlck  v.  Home  L. 
Ins.  Co.,  1  Dll.  160;  Union  Mut.  L.  Ins.  <:!o.  v.  Reif,  36  Oh.  St.  599;  Fox  v. 
Pa.  M.  L.  Ins.  Co.,  4  Big.  L.  &  Ace.  Cas.  458. 

61  Odd  Fellows'  Mut.  L.  Ins.  Co.  v.  Rohkopp,  94  Pa.  St.  59. 

925 


§    422  LIFE  AND   ACCIDENT   INSURANCE. 

was  insufficient.  No  offer  to  prove  that  Kohkopp's  intemperance 
produced  any  such  effect  was  rejected.  The  rejected  offer  cov- 
ered by  the  first  assignment  [of  errors]  clearly  shows  that  the 
company  did  not  consider  habitual  intemperance  any  ground  for 
refusing  a  risk.  It  was  to  prove  that  Rohkopp  was  an  habitual 
drunkard  for  many  years  prior  to  and  at  the  time  the  insurance 
was  taken;  that  he  had  created  an  appetite  which  had  become 
fixed  upon  him ;  but  that  it  had  not  seriously  impaired  his  health 
at  that  time.  The  offer  did  not  propose  to  show  that  he  there- 
after became  so  intemperate  as  to  either  'seriously  or  perma- 
nently impair  his  health.'  It  was  to  show  'by  experts  that  the 
amount  he  had  drank  before  and  the  amount  he  had  drank  after- 
wards was  sufficient  to  seriously  impair  a  man's  health.'  The 
capacity  of  persons  to  drink  liquor  is  so  unequal,  and  the  effect 
is  so  different  on  different  individuals,  it  by  no  means  follows 
that  a  quantity  sufficient  to  affect  some  other  man's  health  had 
the  same  effect  on  the  health  of  Rohkopp.  The  question  m  issue 
was,  Did  his  intemperance  so  affect  him?  The  court  opened  the 
door  wide  and  permitted  the  plaintiff  in  error  to  give  all  the 
evidence  offered  of  Rohkopp 's  intemperate  habits  and  of  the 
effect  on  him.  That  he  was  habitually  intemperate  was  not 
denied  or  controverted.  It  was  clearly  proved.  The  contention 
was  whether  its  effect  was  such  as  to  bring  him  within  the  clause 
of  the  policy  which  would  prevent  a  recovery.  Possessing  a  con- 
stitution and  health,  which  habitual  intemperance  for  so  many 
years  had  been  unable  to  seriously  injure,  showed  a  capacity  to 
Avithstand  its  action  that  justly  confined  the  evidence  to  the 
effect  the  liquor  had  on  him,  and  not  what  effect  it  might  have 
on  some  other  person."  A  specific  stipulation  in  a  separate  clause 
of  a  policy  of  life  insurance,  that  if  the  assured  shall  become 
intemperate  to  a  certain  degree  the  company  may  cancel  the  pol- 
icy, and  thus  absolve  itself  from  liability,  wiU  control  a  general 
stipulation  that  such  a  degree  of  intemperance  shall  work  an 
absolute  forfeiture.*^  The  phrase,  delirium  tremens,  has  an  ordi- 
nary and  accepted  meaning,  as  recognized  by  all  lexicons  of  the 
English  language  and  is  in  common  use  by  English-speaking  peo- 
ple, and  the  words  when  used  in  life  insurance  policies  are  to  be 

«2  Northwestern  Mut.  L.  Ins.  Co.  v.  Hazelett,  105  Ind.  212. 
926 


CONDITIONS  WHICH  AVOID   THE  EIGHT.  §    422 

taken  in  their  usual  sense  and  the  standard  dictionaries  are  to 
be  looked  to  for  a  definition."^  Where  the  assured  covenanted 
not  to  "practice  any  pernicious  habit  that  obviously  tends  to 
shorten  lif ej ' '  it  was  held  that  an  exciessive  use  of  alcoholic 
liquors  was  sach  a  pernicious  habit  as  avoided  the  policy.^*  Evi- 
dence of  the  reputation  of  the  insured  as  to  drinking  is  admissible."^ 
The  St.  Louis  Court  of  Appeals  has  defined  the  term  "habitual 
drunkard"""  as  follows:  "Appellant  further  complains  of  the  re- 
fusal of  certain  instructions  proffered  by  it  as  a  definition  of  an  ha- 
bitual drunkard  and  the  giving  on  that  subject  of  the  following 
instruction  of  the  Court's  motion,  to-wit:  'The  Court  instructs 
the  jury  that  an  habitual  drunkard  is  a  person  given  to  inebriety 
cr  the  excessive  use  of  intoxicating  drinks  who  has  lost  the 
power,  or  will,  by  frequent  indulgence,  to  control  his  appetite 
for  it.'  This  instruictioh  is  a  verbatim  copy  of  the  definition  of 
an  habitual  drunkard  given  in  Bouvier's  Law  Dictionary.  The 
state  of  drunkenness  is  one  where  the  passions  are  visibly  ex- 
cited or  the  judgment  impaired  by  the  stimulant  of  drink  or 
drug.  It  necessarily  involves  a  temporary  loss  of  full  self-control 
on  the  part  of  the  person  affected.  By  constant  indulgence  it 
becomes  habitual.  In  other  words,  as  has  been  well  said,  'the 
only  rule  is,  has  he  a  fixed  habit  of  drunkenness  ? ' "  The  fore- 
going instruction  did  not  require  proof  of  greater  addiction  to 
drink  than  is  necessary  to  constitute  an  habitual  drunkard  under 
the  doctrine  of  the  cases  cited.  A  dissection  and  analysis  of  the 
instruction  as  a  whole  will  also  demonstrate  that  it  only  contains 
an  equivalent  statement  of  the  rule  that  an  habitual  drunkard  is 
one  who  has  acquired  a  fixed  habit  of  drunkenness.  For  it  may 
be  justly  said,  a  person  who  has  lost  the  power  or  will  (inclina- 
tion) not  to  do  a  certain  act  has  acquired  a  fixed  habit  of  doing  it. 
Now  the  particular  act  supposed  in  the  instruction  is  'inebriety,' 

63  Aetna  L.  Ins.  Co.  v.  Deming,  123  Ind.  384;  24  N.  E.  86. 

64  Schultz  V.  Mut.  L.  Ins.  Co.  of  New  York,  6  Fed.  672.    See  also  post, 
§  632. 

esNeudeck  v.  Grand  Lodge  A.  0.  U.  W.,  61  Mo.  App.  97. 

66Sitton  V.  Grand  Lodge,  etc.,  84  Mo.  App.  208.    See  also  Jackson  Co. 
V.  Schmid,  141  Mo.  App.  229;  124  S.  W.  1074. 

67Luderlck  v.  Commonwealth,  18  Pa.  St.  172-175;   Insurance  Company 
T,  Bank,  122  U.  S.  501;  Magaliy  v.  Robert  Magahy,  35  Mich.  210. 
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which  term  is  a  mere  Latin  derivative  having  the  same  meaning 
as  drunkenness.    It  follows,  therefore,  that  the  effect  of  the  in- 
structions was  to  tell  the  jury  that  they  must  find  that  the 
assured  had  acquired  a  fixed  habit  of  inebriety  or  drunkenness 
before  they  could  find  that  he  was  an  habitual  drunkard,  which 
IS  a  strictly  accurate  statement  of  the  rule  deduced  from  reason 
and  precedent.    The  instruction  under  review  predicates  its  con- 
clusion upon  either  of  two  propositions:    First,  loss  of  power, 
caused  by  indulgence  in  drink,  to  avoid  drunkenness;  second, 
loss  of  will  or  inclination,  caused  in  the  same  manner,  to  abstain 
from  drunkenness.     Both  of  these  propositions  express  simple 
truths,  verified  by  every-day  observation  and  plain  principles  of 
science,  in  the  light  of  which  it  is  undeniable  that  men  from  fre- 
quent overindulgence  in  drink  either  lose  the  power  or  inclina- 
tion to  refrain  from  gratifying  the  appetite  thus  created.     It  is 
not  true  that  men  only  become  habitual  drunkards  from  lack  of 
power  to.  live  otherwise.    Many  of  them  reach  that  state  from 
simple  choice,  impelled  by  the  gratification  which  they  experience 
in  the  mere  sensuous  effects  of  stimulants.    This  latter  view  was 
one  of  the  alternatives  clearly  expressed  in  the  instruction  under 
review,  and  which  the  learned  counsel  for  appellant  appears  to 
have  overlooked  in  his  criticism  of  the  instruction.     It  is  true 
that  the  declaration  of  law  contained  in  the  instruction  is  ex- 
pressed in  abstract  and  general  terms.    It  did  not,  however,  in- 
correctly define  an  habitual  drunkard  in  the  light  of  the  deci- 
sions on  that  subject,  and  the  record  wholly  fails  to  show  that 
'  defendant  was  prejudiced  on  account  of  the  want  of  more  par- 
ticularity and  greater  fullness  in  the  instruction  of  the  court." 

§  423.  Consequences  of  Violation  of  Promissory  Representa- 
tions.— If  the  contract  provides  that  the  -violation  of  any  prom- 
issory representation,  such  as  the  drinking  of  liquor,  or  engaging 
in  a  more  hazardous  occupation,  or  becoming  intemperate  to  a 
specified  degree,  shall  have  the  effect  of  making  void  the  cer- 
tificate or  policy,  such  a  stipulation  will  be  upheld,  and  the  con- 
tract becomes    void  ipso  facio.^^     But  if  the  contract    provides 

68  Hogins  V.  Supreme  Council  Champions  of  tlie  Red  Cross,  76  Cal.  109; 
18  Pac.  125;  Supreme  Council  Royal  Templars  of  Temperance  v.  Curd, 
111  111.  284;  Smltli  v.  Knights  of  Father  Mathew,  etc..  Society,  36  Mo. 
App.  184;   Galvin  v.  Knights  of  Father  Mathew,  169  Mo.  App.  496;   155 
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merely  that  a  member  of  a  society  shall  not  engage  in  a  certain 
occupation  or  do  certain  things,  the  member  is  in  good  standing 
and  the  contract  in  force  until  a  trial  and  conviction  is  had  for 
such  offense.^^  In  a  case  in  Iowa/"  the  laws  of  the  society  pro- 
vided, as  a  prerequisite  to  eligibility,  that  the  applicant  should 
not  be  engaged  in  any  extra-hazardous  business.  A  by-law  was 
afterwards  adopted  declaring  that  members  might  engage  in  any 
lawful  occupation,  not  extra-hazardous,  and  specifying  certain 
employments  as  extra-hazardous,  among  them  that  of  car-coupler. 
The  member  became  such  while  a  oar-sealer,  but  afterwards  be- 
came a  car-coupler  and  while  engaged  in  that  occupation  received 
an  injury  resulting  in  death ;  the  court  held  that,  as  he  was  eligi- 
ble 'and  became  a  full  member  by  the  issuance  of  the  certificate, 
the  change  of  occupation  did  not  work  a  forfeiture,  although 
"after  the  issue  of  the  certificate  a  by-law  was  adopted  forbidding 
members  to  engage  in  extra-hazardous  occupations,  among  them 
that  of  car-coupler.  The  court  said:  "The  question  is,  did  he 
(Hobbs)  cease  to  be  such  member  by  reason  of  his  change  of 
employment  ?  By-law  No.  12  defines  the  occupation  of  car-coupler 
as  extra-hazardous.  If  it  be  conceded  that  the  by-law  named 
became  a  part  of  the  contract  of  insurance,  we  have  the  case  of 
one  who,  being  a  member  of  the  association,  adopted  an  occupa- 
tion which -would  have  disqualified  him  as  an  original  applicant 
for  membership.  The  contract  of  insurance  contains  nothing  in 
regard  to  change  of  occupation  by  a  member.  By-law  No.  12 
allows  members  to  engage  in  any  lawful  occupation  which  is  not 
hazardous,  but  does  not  state  the  effect  which  shall  follow  their 
engaging  in  one  which  is  hazardous.  It  will  not  do  to  say  that 
hazardous  occupations  are  forbidden  by  necessary  implication 
and  therefore  that  the  forfeiture  of  the  certificate  must  follow 

S.  W.  45;  Clair  v.  Supreme  Council  R.*A.,  172  Mo.  App.  709;  155  S.  W. 
892;  Clark  v.  Modern  Woodmen,  170  Mo.  App.  210;  156  S.  W.  72;  Modern 
Woodmen  v.  Breckenridge,  75  Kan.  373;  89  Pac.  661;  Washburn  v.  Union 
Central  L.  Ins.  Co.,  143  Ala.  485;  38  Sou.  1011;  Pauley  v.  Modern  Wood- 
men of  Am.,  113  Mo.  App.  473;  87  S.  W.  990;  ante,  §  421,  et  seq. 

69  High  Court  I.  0.  Foresters  v.  Zak,  136  111.  185;   26  N.  E.  593;   post, 

§  500.     See  also  Steinert  v.  United  Brotherhood,  etc.,  91  Minn.  189;   97 

■  N.  W.  668;  Jennings  v.  National  American,  etc..  Mo.  App.,  179  S.  W.  789. 

10  Hohbs  v.  Iowa  Mut.  Benev.  Assn.,  82  la.  107;   47  N.  W.  983.     See 

as  to  afler-enacted  laws,  ante,  §  227,  et  seq, 
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the  adoption  of  such  an  occupation  for  the  reason  that  the  cer- 
tificate and  application  specify  the  conditions  on  which  the  con- 
tract shall  become  void,  and  the  adopting  of  a  hazardous  occu- 
pation is  not  one  of  them."  Although  the  violation  of  a  prom- 
issory representation  as  to  occupation,  or  habits,  may  render 
void  the  contract,  such  a  consequence  may  be  avoided  by  the  com- 
pany becoming  estopped  by  receipt  of  premium,  or  knowledge 
without  action,  from  insisting  upon  itJ^  Where  conviction  of 
felonjr  forfeits  all  rights,  and  the  member  is  convicted,  but  takes 
an  appeal,  but  dies  before  the  appeal  is  determined,  his  rights 
are  not  affected.''^ 

§  424.  The  Same  Subject  Continued. — The  later  authorities 
support  the  general  proposition  that,  where  so  provided  in  the 
by-laws,  engaging  in  a  prohibited  occupation  forfeits  the  rights 
of  the  members  without  action  on  the  part  of  the  association.''^ 
But  a  temporary  change,  or  occasional  acts  in  the  forbidden  occu- 
pation, do  not  amount  to  a  change  of  occupation,^*  and  where  the 
by-laws  provide  that  the  certificate  shall  be  void  unless  a  mem- 
ber engaging  in  a  forbidden  occupation  gives  notice  and  pays  an 
additional  premium,  the  member  must  comply  with  these  require- 
ments or  the  certificate  will  be  vbid.'^  If  insured  enters  a  pro- 
hibited occupation  and  death  results  directly  therefrom,  the  in- 
surer is  not  estopped  from  denying  liability  because  it  accepted 
dues,  the  member  being  engaged  in  a  permissible  occupation.''^ 

'1  McGurk  V.  Metropolitan  L.  Ins.  Co.,  56  Conn.  582;  16  Atl.  263;  Grand 
Lodge  A.  O.  U.  W.  v.  Brand,  29  Neb.  644;  46  N.  W.  95.  See  post,  598, 
et  seq. 

72  Baker  v.  Modem  "Woodmen,  140  Mo.  App.  619;  121  S.  W.  794;  Wood- 
men of  the  World  v.  Dodd  (Tex.  Civ.  A.),  134  S.  W.  254. 

73Hexom  v.  Knights  of  the  Maccabees  of  the  World,  140  la.  41;  117 
N.  W.  19;  Schwanekamp  v.  M.  W.  A.,  44  Mont.  526;  120  Pac.  806;  Modern 
Woodmen  of  America  v.  Lynch  (Tex.  Civ.  App.),  141  S.  W.  1055;  Gar- 
rity  T.  Catholic  Order  of  Foresters  (111.),  90  N.  E.  753;  affg.  148  111. 
App.  189;   Quinn  v.  National  American  Union,  162  111.  App.  319. 

7*Redland  v.  U.  S.  Health  &  Accident  Ins.  Co.,  96  Neb.  744;  148  N.  W. 
913;  Gotfredsen  v.  German  Commercial  Assur.  Co.,  134  C.  C.  A.  310;  218 
Fed.  582;  Southern  Ins.  Co.  v.  Anderson,  130  Tenn.  482;  172  S.  W.  318. 

TSBrittenhan  v.  Sovereign  Camp  W.  of  the  W.,  180  Mo.  App.  523;  167 
S.  W.  587. 

78  Modern  Woodmen  of  America  v,  Weekley,  42  Okla.  25;  139  Pac.  1138. 
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Where  the  memher  engaged  in  the  saloon  business,  thereby  for- 
feiting his  benefit  certificate,  and  then  retired  from  the  business 
and  obtained  a  new  certificate  solely  to  designate  a  new  bene- 
ficiary, the~  rights  acquired  under  the  new  certificate  were  not 
greater  than  those  existing  under  the  original  certificate, .there 
being  nothing  to  show  that  the  new  certificate  operated  as  a 
waiver.'^'  "Where  the  application  for  a  life  policy  providing  that, 
during  the  period  of  one  year  following  the  date  of  issue  of  the 
policy,  the  insured  should  not  engage  in  certain  extra-hazardous 
occupations,  but  the  policy  provided  that  it  was  free  from  any 
restriction  after  one  year  from  the  fixed  date  of  issue,  the  fact 
insured  before  the  expiration  of  a  year  engaged  in  a  prohibited 
occupation  does  not  wholly  avoid  the  policy,  but  merely  suspends 
until  the  expiration  of  the  stipulated  time,  and  upon  death  after 
the  expiration  of  that  time,  recovery  may  be  had  where  the 
breach  of  the  condition  did  not  appear  to  have  caused  death,^^ 
and  the  principle  has  been  applied  to  the  contracts  of  benefit 
societies.'^  In  'accordance  with  the  principle  that  forfeit^ires  are 
not  favored  by  the  law,  and  that  restricted  terms  of  an  insurance 
contract  must  be  taken  most  strongly  against  the  insurer,  it  was 
held,^"  that  construing  the  terms  of  the  application,  together  with 
those  of  the  certificate  and  laws,  death  must  be  the  result  of  the 
engaging  in  a  forbidden  occupation.  A  provision  prohibiting 
engagement  in  mining  does  not  refer  to  mining  engineers.^^  An 
administrator  of  a  saloonkeeper  procuring  a  renewal  of  a  saloon 
license  for  the  benefit  of  the  estate  is  within  the  by-law  forfeiting 
the  insurance  on  engaging  in  the  sale  of  liquor.^^  Assisting,  how- 
ever, in  bottling  aged  whiskey  in  a  Government  warehouse  will 
not  avoid  a  certificate  issued  by  an  association  whose  by-laws 
provide  for  forfeiture  in  case  of  the  member  engaging  in  the 

77  Graves  v.  KnlgMs  of  the  Maccabees,  199  N.  Y.  397;  98  N.  E.  792;  re- 
versing 112  N.  Y.  Supp.  948;  128  App.  Div.  660. 

78  Edmonds  v.  Mutual  Life  Ins.  Co.,  33  S.  D.  55;  144  N.  W.  718. 

79  Brown  v.  Great  Camp  Knights  of  the  Maccabees,  167.  Mich.  123;  132 
N.  W.  562;  Zeman  v.  North  American  Union,  263  111.  304;  105  N.  E.  22; 
affg.  181  111.  App.  551. 

80  Mathews  v.  M.  "W.  A.,  236  Mo.  326;  139  S.  W.  151. 

81  Head  Camp,  etc.,  v.  Irish,  23  Colo.  App.  85;  127  Pac.  918. 

82  National  Council  J.  0.  U.  M.  v.  Thompson,  153  Ky.  636;  156  S.  W.  132. 
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manufacture  or  sole  of  intoxicating  liquors,^^  but  becoming  a 
saloonkeeper  in  violation  of  the  certificate  renders  it  void,  al- 
though the  member  did  not  personally  dispense  liquors.** 

§  425.    Death  Prom  Specified  Causes  May  Avoid  the  Policy. — 

It  is  Casual  in  this  country  for  a  condition  to  be  inserted  in  life 
insurance  policies  that  the  insurer  shall  not  be  liable  if  the  death 
of  the  assured  be  caused  by  intemperance,  suicide,  or  violation 
of  law,  or  if  he-die  at  the  hands  of  justice.  The  waiver  by  insured 
of  all  rights  if  death  results  from  smallpox  is  binding.®^  If  so 
stipulated,  the  company  is  only  liable  for  the  reserve  on  the  pol- 
icy if  death  of  the  insured  occurs  while  a  soldier.*^  So,  also,  if 
death  results  from  a  certain  disease,*'  or  delirium  iremens?^  It 
was  formerly  a  common  provision  that  the  policy  should  be  void 
if  the  insured  died  "on  the  high  seas."  Interesting  questions 
have  arisen  upon  the  construction  to  be  given  these  conditions, 
and  what  facts  are  necessary  to  bring  the  case  within  the  proviso 
so  as  to  relieve  the  insurer.  These  questions  will  now  be  exam- 
ined, for  they  have  been  discussed  by  the  courts  with  consider- 
able logic  and  research. 

§  425a.  Intoxicants.*^ — A  provision  that  the  policy  shall  be 
void  if  death  results  from  the  excessive  use  of  intoxicating  liquor, 
or  if  the  assured  shall  become  a  drunkard,  is  valid  and  will  be 
enforced.  Insanity  will  not  excuse  a  breach.""  The  condition 
does  not  apply  when  the  drug  is  taken  under  advice  of  'a  phy- 
sician."^ Where  the  policy  provided  that  it  should  be  void  if 
the  ' '  death  be  caused  by  the  use  of  intoxicating  drink  or  opium, ' ' 

83  Bracket  v.  Modern  Brotherhood  of  America,  154  Ky.  340;  157  S.  W. 
690;  45  L.  R.  A.  N.  S.  1144. 

8*  Ostmann  v.  Supreme  Lodge  K.  &  L.  of  H.,  85  N.  J.  L.  86;  88  Atl.  949. 

85  Bankers'  Union  v.  Mixon,  74  Neb.  36;  103  N.  W.  1049. 

83  La  Rue  v.  Kansas  Mut.  L.  Ins.  Co.,  68  Kan.  539;   75  Pac.  494. 

87  Red  Men's  Frat.  Ace.  Assn.  v.  Rippey,  181  Ind.  454;   103  N.  E.  345. 

88  Curtis  V.  Modern  "Woodmen,  159  Wis.  303;  150  N.  W.  417. 

89  See  also  ante,  §  285. 

ooKempe  v.  Woodmen,  etc.  (Tex.  Civ.  A.),  44  S.  W.  688;  Marcoux  v. 
Society,  etc.,  91  Me.  250;   39  Atl.  1027. 

DiRenn  v.  Supreme  Lodge  K.  of  P.,  83  Mo.  App.  442;  Endowment  Rank, 
etc.,  V.  Allen,  104  Tenn.  623;  58  S.  W.  241. 
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it  was  said  by  the  Supreme  Court  of  Maryland'^  that  this  means 
"that  the  things  prohibited  should  be  the  direct  cause  of  the 
death  in  order  to  avoid  the  policy."  The  fair  education  from 
a  decision  of  the  Supreme  Court  of  the  United  States''  is  that, 
under  a  similar  condition,  the  use  of  intoxicating  drink  or  opium 
must  be  the  subsiantial  cause  of  death.  In  an  English  case 
the  policy  provided  that  the  assurance  should  not  extend  to 
any  death  or  injury  happening  while  the  assured  was  under 
the  influence  of  intoxicating  liquor,  or  exposing  himself  to  any 
unnecessary  danger  or  peril.  The  assured,  being  more  or  less 
under  the  influence  of  liquor,  accosted  a  woman  in  the  street, 
and,  persisting  in  so  doing  in  the  face  of  remonstrances,  was 
knocked  down  by  a  man  in  whose  company  she  was,  and  re- 
ceived injuries  from  which  he  died.  It  was  held'*  th^t  it  was 
not  necessary  that  the  assured  should  be  under  the  influence 
of  intoxicating  liquor  at  the  time  of  his  death,  as  well  as  at 
the  time  when  the  injury  was  sustained,  but  that  it  was  suf- 
ficient to  show  that  he  was  under  such  influence  when  he  met 
with  the  injury  from  which  death  resulted  afterwards.  It  was 
also  said  that  the  words,  under  the  influence  of  intoxicating  liquor, 
means  sUch  influence  as  to  disturb  the  quiet  equable  exercise  of 
a  man's  intellectual  faculties.  Also  that  the  latter  part  of  the 
proviso,  with  regard  to  willful  exposure  to  peril,  should  be  limited 
to  dangers  ejusjdem  generis  with  those  recapitulated  in  the  earlier 
part  of  the  clause,  'and  did  not  extend  to  the  exceptional  cir- 
cumstances under  which  the  insured  met  his  death.'^  In  a  case 
decided  by  the  Supreme  Court  of  Iowa,'«  the  policy  provided 
that  it  should  be  void  if  the  insured  should  die  "by  reason 
of  intemperance  from  the  use  of  intoxicating  liquors."  The  de- 
ceased was  given  to  periodical  debauches.  During  one  of  these, 
while    suffering    from    delirium    tremens    the    insured    escaped 

92  Mut.  K  Ins.  Co.  V.  Stlbbe,  46  Md,  302, 

93  Aetna  L.  Ins.  Co.  v.  Davey,  123  U.  S.  739;  8  Sup.  Ct  331;  on  retrial, 
38  Fed.  650;  40  Fed.  911;  Aetna  L.  Ins.  Co.  v.  "Ward,  140  U.  S.  76;  11 
S.  0.  721. 

94  Malr  V.  Railway  Passengers'  Assn.  Co.,  37  L.  T.  356. 

95  See  Shader  v.  Railway  Passengers'  Assn.  Co.,  3  Hun,  424;  5  N.  Y.  St. 
643;  Macrobble  v.  Accident  Ins.  Co.,  13  Scot.  L.  Rep.  391. 

86  Miller  v,  Mut.  Benefit  Ins.  Co.,  34  la.  222. 
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from  those  who  had  him  in  charge,  ran  into  the  open  "air  and 
through  the  streets  in  inclement  weather,  without  clothing,  con- 
tracting cold  from  such  exposure.  This  cold  resulted  in  con- 
gestion of  the  lungs  and  brain,  from  which  he  died.  It  was  held 
that  these  facts  supported  the  conclusion  that  the  death  wa's 
caused  by  intemperance.  The  same  court  in  a  previous  considera- 
tion of  the  same  case,®^  'approved  an  instruction  of  the  lower 
court  that  the  jury,  in  order  to  sustain  the  defense  that  the 
death  was  caused  by  liquor,  must  find  more  than  that  the  death 
was  only  contributed  fo  by  the  intemperate  use  of  drink,  and 
that  the  sole  or  paramount  cause  of  the  death  was  the  intemper- 
ate use  of  intoxicating  liquors.  The  court  said:  "The  defendant 
claims  that  'if  intemperance  shortens  life,  it  is  a  cause  of  death 
within  the  meaning  of  the  policy,'  and  that  the  policy  is  thereby 
avoided.  It  rarely,  if  ever  happens,  that  the  intemperate  use 
of  intoxicating  drinks  is  indulged  in  for  a  considerable  period 
without,  to  some  extent,  shortening  life.  The  consequences  of 
the  construction  contended  for  by  the  defendant  would  there- 
fore be,  that  an  insurance  company  which  had  assured  the  life 
of  one  known  to  be  intemperate,  and  which  had  charged  a  higher 
rate  of  insurance  in  consequence  of  such  fact,  could  exonerate 
itself  from  liability  upon  the  policy  by  showing  that  the  life  of 
the  assured  had  been  shortened  by  intemperance.  A  sound  prin- 
ciple does  not  lead  to  consequences  so  unjust  and  unreasonable. 
A  proxim'ate  cause  of  an  effect  is  that  which  immediately  pre- 
cedes and  produces  it,  as  distinguished  from  the  remote,  mediate 
or  predisposing  cause.  When  several  causes  contribute  to  death 
as  a  result,  it  may  be  extremely  difficult  to  determine  which 
was  the  remote  and  which  the  immediate  cause,  yet  this  difficulty 
does  not  change  the  fact  that  the  death  is  to  be  attributed  to 
the  proximate  and  not  the  mediate  cause.  Nor  is  the  difficulty 
in  questions  of  this  kind  any  greater  than  that  which  arises  in  ques- 
tions of  negligence,  contributory  negligence,  and  many  others 
which  are  constantly  the  subjects  of  judicial  investigations."®^ 

9f  Miller  v.  Mut.  Benefit  Ins.  Co.,  31  la.  235. 

ssHolterofe  v.  Mut.  Ben.  L.  Ins.  Co.  (Cin.  Superior  Ct),  4  Big.  L.  & 
A.  Ins.  Cas.  395;  Ranney  v.  Mut.  Ben.  L.  Ins.  Co.,  cited  May  on  Ins., 
§  302,  tried  in  U.  S.  Cir.  Ct.  Dist.  of  Mass.;  Belier  v.  Supreme  Lodge 
K.  of  P.,  66  Mo.  App.  449;  Mut.  L.  Ins.  Co.  v,  Stribbe,  46  Md.  302.    In 
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§  426.  Conditions  as  to  Use  of  Narcotics.— It  is  usual  in  life 
insurance  contracts,  to  insert  a  condition  against  the  use  of 
narcotics,  providing  for  forfeiture  in  event  of  the  violation  of 
such  condition,  or  a  provision  that  the  contract  shall  be  void 
if  the  death  be  caused  by  the  use  of  such  narcotic  drug.  Such 
conditions  are  to  be  strictly  construed.  A  representation  in  an 
application  for  life  insurance  that  the  applicant  had  never  been 
addicted  to  the  excessive  or  intemperate  use  of  alcoholic  stimu- 
lants or  opium,  and  that  he  did  not  use  alcoholic  stimulants  often 
or  daily,  refers  to  an  habitual  use,  and  is  not  a  representation 
that  he  did  not  use  such  stimulants  or  opium  at  all.'»  And  an 
application  for  insurance  stating  that  the  insured  used  no  nar- 
cotics is  a  representation  and  not  a  warranty,  and  is  not  violated 
by  the  occasional,  but  not  frequent,  use  by  the  insured  shortly 
before  his  death  of  a  narcotic  as  a  remedy  where  such  represen- 
tation was  not  made  with  a  purpose  to  deceive,  and  it  is  not 
claimed  that  such  use  of  narcotics  increased  the  risk.""  And  this 
is  true  where  the  drug  is  administered  by  a  physician  in  the 
course  of  medical  practice,  though  death  is  thereby  caused,  or 
when  the  drug  is  taken  under  the  advice  of  a  physician.^" 
Neither  is  death  from  an  overdose  of  laudanum  while  in  a 
drunken  condition,  death  by  his  own  hand  within  the  meaning 
of  a  condition  in  an  insurance  policy  upon  the  life  of  a  person 
so  dying. ^"^  But  the  death  of  the  insured  from  laudanum,  taken 
with  the  intent  to  destroy  life,  is  dying  by  his  own  hand  within 
the  meaning  of  a  condition  in  a  life  insurance  policy  against 
such  death,  though  done  while  in  a  drunken  condition.^"^ 

Hanna  v.  Conn.  Mut.  L.  Ins.  Co.,  28  N.  Y.  Supp.  661,  the  complaint  was 
dismissed  because  the  affidavit  of  the  beneficiary  as  tef  cause  of  death 
showed  that  the  remote  cause  of  death  was  alcoholism,  the  policy  being 
conditioned  to  be  void  if  the  assured  became  "so  far  intemperate  as  to 
Impair  his  health,"  although  the  proofs  also  showed  that  the  immediate 
cause  was  alcoholism  and  extreme  prostration.  See  also  Dennis  v.  Mut. 
L.  Ins.  Co.,  84  Cal.  570;  24  Pac.  120. 
88  Aetna  L.  Ins.  Co.  v.  Davey,  123  U.  S.  739;  31  L.  Ed.  315. 

100  Continental  L.  Ins.  Co.  v.  Thoena,  26  111.  App.  495;  Higbie  v.  Guardian 
Mut.  L.  Ins.  Co.,  66  Barb.  462. 

101  Renn  v.  Supreme  Lodge  K.  of  P.,  83  Mo.  App.  442;  Endowment  Rank 
K.  of  P.  V.  Allen,  104  Tenn.  623;  58  S.  W.  241. 

102  Equitable  L.  Assur.  Soc.  v.  Paterson,  41  Ga.  338;   5  Am.  535. 

103  Equitable  L.  Assur.  Soc.  v.  Paterson,  41  Ga.  338;   5  Am.  535.     See 
also  on  this  subject  note  to  39  L.  R.  A.  262.  qor 
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§  427.  Suicide. — Some  of  the  most  interesting  discussions  to 
be  found  in  the  reports  are  those  of  the  construction  to  be  given 
a  clause  in  a  life  insurance  policy  'absolving  the  company  from 
all  liability  if  ^the  insured  die  "by  his  own  hands"  or  "by  sui- 
cide." The  policies  of  the  various  companies  -greatly  differ  in 
their  language  in  regard  to  the  voluntary  death  of  the  insured, 
as  they  have  endeavored  to  except  suicidal  deaths  from  their 
undertaking.  The  subject  is  of  greater* importance  to  life  insur- 
ance companies  than  to  benefit  societies,  for  very  few  of  the 
latter  attempt  to  distinguish  between  deaths  that  are  suicidal 
and  those  resulting  from  other  causes.  It  is  unnecessary  to 
even  attempt  any  argumentative  or  philosophical  discussion  of 
the  subject,  but  to  briefly  review  some  of  the  leading  cases  upon 
the  subject  so  that  'a  few  general  rules  may  be  deduced  from 
them.  A  provision  of  a  policy  that  it  shall  be  void  in  case  of 
suicide  is  self-executing,  the  company  relies  on  the  condition 
of  the  contract,  not  upon  rescission.^"*  A  limitation  as  to  suicide 
in  original  certificate  governs  instead  of  the  provision  of  a  sub-/ 
stituted  certificate."^ 

§  428.    Where  a  Sane  Person  Takes  His  Life  by  Accident. — 

In  the  first  place,  it  seems  settled  that  if  a  sane  person  accidental- 
ly, or  by  mistake,  does  any  act  which  causes  his  death,  it  is 
not  within  the  exception  of  a  proviso  that  the  policy  shall  be 
void  if  the  insured  die  by  his  own  hands  "sane  or  insane,"  "vol- 
untary or  otherwise. ' '  A  leading  case  on  this  subject  is  Penf old ' 
v.  Universal  L.  Ins.  Co.^"^  In  this  case  the  Court  of  Appeals 
of  New  York  said:  "The  ordinary  clause  in  life  policies,  that 
the  insurer  shall  not  be  liable  in  case  the  person  whose  life  is 
insured  shall  die  by  his  own  hand  or  act,  has  been  repeatedly 
the  subject  of  judicial  construction  and  it  is  now  well  settled 
that  it  is  not  to  be  construed  as  comprehending  every  possible 
case  in  which  life  is  taken  by  the  party's  acts  and  that  an  uii- 
intentional  or  'accidental  taking  of  one's  own  life* is  not  within 
the  meaning  of  the  clause.     The  taking  of  one's  own  life,,  not 

io4Dickerson  v.  N.  W.  Mut.  L.  Ins.  Co.,  200  111.  270;  65  N.  E.  694;  affg. 
102  111.  App.  270. 
;L05Wood  V.  Brotherhood  Am.  Yeomen,  148  la.  400;  126  N.  W.  949. 
loa  85  N.  Y.  317;  39  Am.  Rep.  660. 
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accidentally,  but  under  the  influence  of  insanity,  has  'also  been 
determined  not  to  be  a  violation  of  the  condition,  but  there 
has  been  difference  of  opinion  as  to  the  degree  or  character  of 
the  insanity  which  exempts  from  the  operation  of  the  condition; 
some  authorities  holding  that  it  must  be  such  a  degree  of  in-  . 
sanity  as  to  deprive  the  party  of  knowledge  of  the  nature  and 
probable  consequences  of  the  act  which  produced  the  death, 
others  adopting  the  rule  of  the  criminal  law,  that  he  must 
have  been  so  far  deprived  of  his  reason  as  to  be  unconscious 
of  the  moral  obliquity  of  the  act,  and  later  cases  holding  that, 
although  possessed  of  sufficient  reason  to  comprehend  the  con- 
sequences of  the  act  and  the  moral  wrong  which  it  involved, 
yet  if  the  patient  was  driven  to  it  by  an  insane  impulse,  pro- 
duced by  disease,  which  disabled  him  from  controlling  his  own 
actions,  and  the  death  resulted  from  that  cause,  the  act  was 
not  voluntary  and  the  condition  was  not  violated.^"^  The  ques- 
tion in  all  cases  of  this  character  is  the  proper  interpretation 
of  a  contract,  and  the  point  of  inquiry  is,  what  obligations  the 
parties  must,  from  the  language  used,  with  relation  to  the  sub- 
ject-matter and  the  circumstances,  be  reasonably  supposed  to 
have  intended  to  assume.  The  clause  against  suicide  is  clearly 
intended  to  protect  the  insurance  company  against  the  fraud- 
ulent acts  of  the  insured,  whereby  he  may,  even  at  the 
sacrifice  of  his  own  life,  secure  a  benefit  to  those  whom  he  may 
desire  to  favor,  'at  the  exj)ense  of  the  insurance  company.  But, 
as  has  already  been  said,  it  has  been  held  from  the  earliest  day 
that  a  suicide  committed  in  consequence  of  insanity  was  not 
within  the  meaning  of  the  condition,  although  within  its  literal 
terms.  The  decisions  establishing  this  doctrine  were  placed  upon 
the  ground  that  the  death,  though  'apparently  caused  by  the  act 
of  the  party,  was  not  so  caused  in  contemplation  of  law,  because 
Ids  mind  did  not  concur  in  the  act,  his  mental  organs  having 
been  so  diseased  as  to  cease  to  control  his  actions,  or  to  guide 
them  in  accordance  with  reason.  At  a  later  day  in  the  history 
of  life  insurance,  some  companies,  for  the  purpose  of  avoiding 
the  difficulties  involved  in  the  inquiry  as- to  the  condition  of  the 

107  Van  Zandt  v.  Ins.  Co.,  55  N.  Y.  169;  14  Am.  Eep.  215;  Newton  v.  Ins.. 
Co.,  76  N.  Y.  426;  32  Am.  Rep.  335;  Meacham  v.  N.  Y.  State,  etc.,  Assn., 
120  N.  Y.  237;  24  N.  E.  283. 
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mind  of  the  person  committing  self-destruction,  stipulated  for 
exemption  from  liability  in  all  cases  of  suicide,  whether  'sane 
or  insane.'  Others  adopted  the  words  'voluntary  or  involuntary,' 
others,  as  in  the  present  case,  '  voluntary  or  otherwise. '  It  would 
not  be  a  fair  interpretation  of  this  clause,  in  either  of  the  forms 
mentioned,  to  hold  it  to  cover  the  case  of  a  purely  accidental 
death  from  poison  occurring  to  a  sane  person,  through  mistake 
or  ignorance,  though  his  own  hand  might  have  been  the  innocent 
instrument  by  which  the  deadly  potion  was  conveyed  to  his 
lips.  Such  an  accident  cannot  be  presumed  to  have  entered  into 
the  minds  of  the  contracting  parties,  or  to  have  been  intended 
to  be  stipulated  against.  The  insurance  was  intended  to  cover  the 
risk  of  premature  death,  which  might  result  from  any  of  the 
casualties  to  which  human  life  is  subject — self-destruction  being 
excepted.  A  purely  accidental  act,  committed  by  a  sane  person, 
with  no  idea  of  injuring  himself,  cannot  be  regarded  as  an  act 
of  self-destruction  within  the  meaning  of  such  a  contract.  Sui- 
cide is  the  act  stipulated  against.  The  words  'voluntary  or  other- 
wise' preclude  the  parties  claiming  under  the  policy,  if  the  act 
was  one  of  suicide,  from  setting  up  the  condition  of  the  mind 
of  the  party  committing  it,  and  contending  that  it  was  an  in- 
voluntary act  of  suicide.  But  still  it  must  be  a  suicide,  and 
who  would  contend  that  the  taking  of  poison  by  mistake,  or  any 
other  act  which  a  sane  person  might  innocently  commit,  though 
it  should  result  in  death,  was  what  is  ordinarily  understood  as 
self-destruction  or  suicide?  It  is  unreasonable  to  suppose  that 
one  effecting  an  insurance  upon  his  life  in  stipiilating  against 
death  by  his  own  hand  or  act,  could  intend  to  embrace  such  a 
casualty  or  that  the  insurance  company  could  fairly  expect  him 
to  so  understand."  This  view  is  substantially  supported  by  the 
authorities  in  other  States, ^"^  and  it  does  not  alter  the  rule 
that  the  deceased  was  negligent  or  careless  at  the  time  the  acci- 

los  Northwestern  Mut.  L.  Ins.  Co.  v.  Hazelett,  105  Ind.  212;  Lawrence  v. 
Mut.  L.  Ins.  Co.,  5  Bradw.  280;  Keels  v.  Mut.  Reserve  F.  L.  Ins.  Assn., 
29  Fed.  198;  Edwards  v.  Travelers  L.  Ins.  Co.,  20  Fed.  661;  22  Blatchf. 
225;  Suppiger  v.  Covenant  Mut.  Benev.  Assn.,  20  Bradw.  595;  Sargent 
V.  Home  Benefit  Assn.,  35  Fed.  711;  Michigan  Mut.  L.  Assn.  v.  Nangle, 
130  Ind.  79;  29  N.  E.  393;  Brown  v.  Sun  Life  Ins.  Co.  (Tenn.),  57  S.  W. 
415. 

938 


CONDITIONS  WHICH  AVOID  THE  RI(3^T.  §    428 

dent  oecurred.^"^  Where  the  proof  shows  that  insured  was  found 
dead  and  that  the  death  was  from  insanity  it  will  not  be  prei- 
sumed  that  insured  committed  suicide.  The  mere  fact  of  death 
in  an  unknown  manner  creates  no  presumption  that  the  death 
was  not  from  natural  causes/^"  but  the  evidence  may  exclude 
any  other  conclusion  than  that  of  suicide.^^^  This  exception  may 
even  extend  to  cases  where  the  insured  is  responsible  for  a  con- 
dition in  which  he  can  have  no  intelligent  idea  of  what  he  does. 
For  example,  where  the  insured  drank  to  intoxication,  and 
while  in  this  condition,  by  accident  or  mistake,  took  an  over- 
dose of  laudanum  and  died  therefrom,  it  was  held^^^  that  this 
is  not  dying  by  his  own  hand  in  the  sense  of  these  words  as  used 
in  the  policy,  even  though  the  mistake  or  accident  be  in  some 
sense  occasioned  by  the  drunkenness;  but  if  he  took  the  lauda- 
num with  intent  to  destroy  his  life,  though  it  be  but  the  intent 
of  a  drunken  man,  this  is  dying  by  his  own  hand.'  "Very  clearly," 
says  the  court,  "to  our  minds,  a  death  by  accident  does  not 
come  within  the  description  of  dying  by  one 's  own  hand.  There 
must  be  an  intent  to  commit  suicide.  Even  though  it  be  but  the 
intent  of  a  drunken  man,  however,  it  is  none  the  less  an  intent. ' ' 
In  the  case  of  Sampson  v.  Ladies  of  the  Maccabees,^^^  the  Court 
says:  "Suicide  in  law  is  the  act  of  taking  one's  own  life  in- 
voluntarily and  intentionally — self-murder.^^^*  This  must  be  ac- 
cepted as  the  sense  in  which  the  language  of  the  by-laws  is  used.  If 
Miss  Sampson  took  one  tablet  of  hyoscine  (a  common  and  reasonable 
dose,  and  which,  as  testified,  can  usually  be  taken  safely  and  with- 
out danger)  without  any  intention  of  injury  to  herself,  and  the  re- 
sults turned  out  to  be  unexpectedly  disastrous,  we  do  not  think 
the  cause  of  her  death  could  furnish  a  defense  4o  a  suit  on  the 
policy.  It  was  shown  by  the  evidence,  and  it  is  within  common 
knowledge,  that  the  action  of  remedies  which  'are  counted  inno- 
cent, and  are  commonly  used,  may  produce  different  effects  upon 

109  Pierce  v.  Travelers'  Life  Insv  Co.,  34  Wis.  389;   Lawrence  v.  Mut. 
L.  Ins.  Co.,  supra,  , 

iiowalcott  v.  Metropolitan  L.  Ins.  Co.,  64  Vt.  221;  24  Atl.  992. 

111  Sweezey  v.  Prudential  L.  Ins.  Co.,  etc.,  22  N.  Y.  Supp.  1054. 

112  Equitable  Life  Assn.  Soc.  v.  Patterson,  41  Ga.  338. 

113  89  Neb.  641;  131  N.  W.  1022. 

113a  Webster's  New  International  Dictionary. 
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persons  differing  in  temperament  and  physical  condition.  .  .  . 
The  by-laws  of  defendant  provide  that  no  benefit  shall  be  paid 
on  account  of  the  death  of  a  member  'who  dies  .  .  .  under 
the  influence  of  drugs  or  narcotics  self-administered,  whether 
with  suicidal  intent  or  not.'  It  is  insisted  that  hyoseine  is  a 
narcotic  (which  is  true)  and  that  Miss  Sampson  died  'under  the 
influence'  of  the  medicine  'self -administered'  (which  is  perhaps 
also  true),  and  there  plaintiff  canflot  recover.  This  conten- 
tion is  based  on  the  strict  wording  of  the  by-laws.  In  the  interest 
of  our  common  humanity,  the  writer  hereof,  for  himself  alone, 
refuses  to  give  his  assent  to  the  construction  of  this  section  as 
contended  for  by-  defendant,  and,  did  he  do  so,  he  would  not 
hesitate  to  say  that  such  a  provision  would  be  against  public 
policy  and  void.  We  are  persuaded  that  no  one  could  be  found 
who  would  contend  that  were  a  person  suffering  the  excruciating 
agonies  which  often  precedes  death  from  accident,  as  by  burning 
and  such  like,  and  should  'self -administer'  a  narcotic  or  opiate 
without  'suicidal  intent'  in  order  to  obtain  relief,  and,  while 
under  the  solacing  influence  of  the  medicine,  should  die  from 
the  injury,  an  insurance  policy  on  the  life  of  the  person  would 
thereby  become  void." 

§  429.    Deliberate  and  Intentional  Suicide  by  Sane  Person, — 

If  a -sane  man  deliberately  takes  his  own  life,  it  has  been  con- 
tended that  it  is  such  a  fraud  upon  the  insurers  as  to  preclude 
recovery  on  the  contract.  In  practice,  however,  such  eases  sel- 
dom occur,  and  it  has  been  held  that  unless  it  is  so  stipulated 
in  the  policy  suicide  is  no  defense.^^*     In  one  case  the  circum- 

11*  Horn  V.  Anglo- Australian,  etc.,  Assur.  Co.,  30  L.  J.  Ch.  511;  7  Jur. 
(N.  S.)  673;  9  W.  R.  359;  4  L.  T.  (N.  S.)  142;  Campbell  v.  Supreme 
Conclave,  etc.,  66  N.  J.  L.  274;  49  Atl.  550;  54  L.  R.  A.  576;  Parker  v. 
Des  Moines  L.  Ass'n,  108  la.  117;  78  N.  W.  826,  in  which  It  ^as  held  that 
the  fact  that  the  policy  is  payable  to  a  third  party  changes  the  rule  laid 
down  in  the  Ritter  case,  infra.  To  the  same  effect  are  Seller  v.  Economic 
L.  Asfur.,  105  la.  87;  74  N.  W.  941;  43  L.  R.  A.  537;  Patterson  v.  Natural 
Prem.  L.  Ins.  Co.,  100  Wis.  118;  75  N.  W.  980;  42  L.  R.  A.  253;  Supreme 
Conclave,  etc.,  v.  Miles,  92  Md.  615;  48  Atl.  845;  Supreme  Lodge,  etc.,  v. 
Underwood  (Neb.),  92  N.  W.  1051.  But  in  Hopkins  v.  N.  W.  Life  Assur. 
Co.,  40  C.  C.  A.  1;  99  Fed.  199,  it  was  held  that  the  fact  that  the  policy 
was  payable  to  a  third  party  is  immaterial.    All  the  cases,  however,  agree 
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stances  indicated  deliberate  suicide,  but  this  point  was  not  dis- 
cussed.^^' The  question,  however,  has  now  been  settled  by  a 
decision  of  the  Supreme  Court  of  the  United  States,^^°  in  which 
the  Court  said:  "It  is  contended  that  the  Court  erred  in  saying 
to  the  jury,  as,  in  effect,  it  did,  that  intentional  self-destruction, 
the  assured  being  of  sound  mind,  is  in  itself  a  defense  to  an 
action  upon  a  life  policy,  even  if  such  policy  does  not  in  express 
words  declare  that  it  shall  be  void  in  the  event  of  self-destruction 
when  the  assured  is  in  sound  mind.  But  is  it  not  an  implied  con- 
dition of  such  a  policy,  that  the  assured  will  not  purposely,  when 
in  sound  mind,  take  his  own  life,  but  will  leave  the  event  of  his 
death  to  depend  upon  some  cause  other  than  willful,  deliberate 
self-destruction?  Looking  at  the  nature  and  object  of  life  .in- 
surance, can  it  be  supposed  to  be  within  the  contemplation  of 
either  party  to  the  contract  that  the  company  shall  be  liable 
upon  its  promise  to  pay,  where  the  assured,  in  sound  mind,  by 
destroying  his  own  life  intentionally  precipitates  the  event  upon 
the  happening  of  which  such  liability  was  to  arise?  Life  insur- 
ance imports  a  mutual  agreement,  whereby  the  insurer,  in  con- 
sideration of  the  payment  by  the  assured  of  a  named  sum  an- 
nually, or  at  certain  times,  stipulates  to  pay  a  larger  sum  at 
the  death  of  the  assured.  The  company  takes  into  consideration, 
among  other  things,  the  age  and  health  of  the  parents  and  rela- 
tives of  the  applicant  for  insurance,  together  with  his  own  age, 
course  of  life,  habits,  and  present  physical  condition;  and  the 
premium  exacted  from  the  assured  is  determined  by  the  probable 
duration  of  his  life,  calculated  upon  the  basis  of  past  experience 
in  the  business  of  insurance.  The  results  of  that  experience 
are  disclosed  by  standard  life  and  annuity  tables,  showing  at 
any  age  the  probable  duration  of  life.  These  tables  are  deemed 
of  such  value  that  they  may  be  admitted  in  evidence  for  the 
purpose  of  assisting  the  jury  in  an  action  for  personal  injury, 

that  the  policy  will  be  void  if  it  be  shown  that  the  insured  intended  to 
commit  suicide  when  the  policy  was  taken  out.    See  post,  §  440. 

115  Hartman  v.  Keystone  Ins.  Co.,  21  Pa.  St.  466. 

iisRitter  v.  Mutual  L.  Ins.  Co.,  169  U.  S.  139;  18  Sup.  Ct.  300,  affg.  69 
Fed.  505  and  70  Fed.  954;  42  L.  R.  A.  583.  See  also  Mooney  v.  Ancient 
Order,  etc.,  114  Ky.  950;  72  S.  W.  288;  24  Ky.  L.  1787;  Shipman  v.  Pro- 
tected Home  Circle,  174  N.  Y.  398;  67  N.  E.  83,  modifying  66  App.  Div. 
448;  73  N.  Y.  Sup.  594. 
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in  which  it  is  necessary  to  ascertain  the  compensation  the  plain- 
tiff is  entitled  to  recover  for  the  loss  of  what  he  might  have 
earned  in  his  trade  or  profession  hut  for  such  injury.*"  If  a 
person  should  apply  for  a  policy  expressly  providing  that  the 
company  should  pay  the  sum  named  if  or  in  the  event  the  as- 
sured, at  any  time  during  the  continuance  of  the  contract,  com- 
mitted self-destruction,  being  at  the  time  of  sound  mind,  it  is 
reasonably  certain  that  the  application  would  be  instantly  re- 
jected. It  is  impossible  to  suppose  that  an  application  of  that 
character  would  be  granted.  If  experience  justifies  this  view, 
it  would  follow  that  a  policy  stipulating  generally  for  the  pay- 
ment of  the  sum  named  in  it  upon  the  death  of  the  assured, 
should  not  be  interpreted  as  intended  to  cover  the  event  of 
death  caused  directly  and  intentionally  by  self-destruction  while 
the  assured  was  in  sound  mind,  but  only  death  occurring  in  the 
ordinary  course  of  his  life.  That  the  parties  to  the  contract  did 
not  contemplate  insurance  against  death  caused  by  deliberate, 
intentional  self-destruction  when  the  assured  was  in  sound  mind, 
is  apparent  from  the  'provisions,  requirements  and  benefits'  re- 
ferred to  in,  and  made  part  of,  the  policy.  They  show  that  the 
policy  was  issued  on  the  20-year  distribution  plan,  and  was  to 
be  credited  with  its  distributive  share  of  surplus  apportioned 
at  the  expiration  of  20  years  from  the  date  of  issue;  that  after 
three  full  annual  premiums  were  paid,  the  company  would,  upon 
the  legal  surrender  of  the  policy,  before  default  in  the  payment 
of  any  premium,  or  within  six  months  thereafter,  issue  a  non- 
participating  policy  for  a  paid-up  insurance,  payable  as  pro- 
vided, for  the  amount  required  by  the  provisions  of  the  New 
York  statute  of  May  21,  1879 ;"»  that  the  assured  was  entitled 
to  surrender  the  policy  at  the  end  of  the  first  period  of  twenty 
years,  'and  the  full  reserve  computed  by  the  American  table 
of  mortality,  and  four  cent  interest,  and  the  surplus,  as  defined 
above,  will  be  paid  therefor  in  cash;'  that,  if  the  assured"  sur- 
rendered the  policy,  the  total  cash  value  at  the  option  of  the 
policyholder  should  be  applied  'to  the  purchase  of  an  annuity 
for  life,  according  to  the  published  rates  of  the  company  at  the 
time  of  surrender;'  that  after  two  years  from  the  date  of  the 

iiT  Railroad  Co.  v.  Putnam,  118  U.  S.  545,  554;  7  Sup.  Ct.  1. 
lis  Laws  N.  Y.,  c.  347. 
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policy  the  only  conditions  that  should  be  binding  on  the  holder 
of  the  policy  were  that  'he  shall  pay  the  premiums  at  the  time 
and  place  and  in  the  -manner  stipulated  in  the  policy,  and  that 
the  requirements  of  the  company  as  to  age,  and  military  or  naval 
service  in  time  of  war,  shall  be  observed';  that  in  all  other 
respects,  if  the  policy  matured'  after  the  expiration  of  two  years, 
the  payment  of  the  sum  insured  should  not  be  disputed;  and 
that  the  party  whose  life  was  insured  should  always  wear  a 
suitable  truss.  These  provisions  of  the  contract  tend  to  show 
that  the  death  referred  to  in  the  policy  was  a  death  occurring 
in  the  ordinary  course  of  the  life  of  the  assured,  and  not  by  his 
own  violent  act,  designed  to  bring  about  that  event.  In  the 
case  of  fire  insurance  it  is  well  settled  that  although  a  policy, 
in  the  usual  form,  id'emnifying  against  loss  by  fire,  may  cover 
a  loss  attributable  merely  to  the  negligence  or  carelessness  of 
the.  insured,  unaffected  by  fraud  or  design,  it  will  not  cover  a 
destruction  of  the  property  by  the  willful  act  of  the  assured 
himself  in  setting  fire  to  it,  not  for  the  purpose  of  avoiding 
a  peril  of  a  worse  kind,  but  with  the  intention  of  simply  effecting 
its  destruction.  Much  more  should  it  be  held  that  it  is  not  con- 
templated by  a  policy  taken  out  by  the  person  whose  life  is  in- 
sured, and  stipulating  for  the  payment  of  a  named  sum  to  himself, 
his  executors,  administrators,  or  assigns,  that  the  company  should 
be  liable  if  his  d'eath  was  intentionally  caused  by  himself  when 
in  sound  mind.  When  the  policy  is  silent  as  to  suicide,  it  is 
to  be  taken  that  the  subject  of  the  insurance  (that  is,  the  life 
of  the  assured)  shall  not  be  intentionally  and  directly,  with  what- 
ever motive,  destroyed  by  him  when  in  sound  mind.  To  hold 
otherwise  is  to  say  that  the  occurrence  of  the  event  upon  the 
happening  of  which  the  company  undertook  to  pay  was  in- 
tended to  be  left  to  his  option.  That  view  is  against  the  very 
essence  of  the  contract.  There  is  another  consideration  support- 
ing the  contention  that  death  intentionally  caused  by  the  act 
of  the  assured  when  in  sound  mind — the  policy  being  silent  as 
to  suicide  is  not  to  be  deemed  to  have  been  within  the  contempla- 
tion of  the  parties ;  that  is,  that  a  different  view  would  attribute 
to  them  a  purpose  to  make  a  contract  that  could  not  be  enforced 
without  injury  to  the  public.  A  contract,  the  tendency  of  which 
is  to  endanger  the  public  interests  or  injuriously  affect  the  public 
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good,  or  which  is  subversive  of  sound  morality,  ought  never  to 
receive  the  sanction  of  a  court  of  justice,  or  be  made  the  founda- 
tion of  its  judgment.  If,  therefore,  a  policy — taken  out  by  the 
person  whose  life  is  insured,  and  in  which  the  sum  named  is 
made  payable  to  himself,  his  executors,  administrators,  or  assigns 
— expressly  provided  for  the  payment  of  the  sum  stipulated  when 
or  if  the  assured,  in  sound  mind,  took  his  own  life,  the  con- 
tract, even  if  not  prohibited  by  statute,  would  be  held'  to  be 
against  public  policy,  in  that  it  tempted  or  encouraged  the  as- 
sured to  commit  suicide  in  order  to  make  provision  for  those 
dependent  upon  him,  or  to  whom  he  was  indebted.  Is  the  case 
any  different  in  principle  if  such  a  policy  is  silent  as  to  suicide, 
and  the  event  insured  against — ^the  death  of  the  assured — is 
brought  about  by  his  willful,  deliberate  act,  when  in  sound  mind? 
Light  will  be  thrown  on  this  question  by  some  of  the  adjudged 
cases  having  more  or  less  bearing  upon  the  precise  point  now 
before  this  court  for  determination.^^®  There  can  be  no  doubt 
that  if  the  facts  show  that  the  insurance  was  taken  out  with 
the  deliberate  purpose  of  committing  suicide  such  a  fraudulent 
intent  may  be  shown  and  if  substantiated,  is  a  perfect  defense." 
In  one  case^^°  the  evidence  showed  that  the  assured  made  appli- 
cation within  a  period  of  a  few  weeks  to  thirty-six  different 
companies  and  secured  policies  to  the  amount  of  $282,000  with 
the  purpose  of  taking  his  own  life.  It  was  held  that  the  policies 
were  obtained  by  fraud.  In  this  case  the  court  reviews  the  sub- 
ject in  its  various  phases  and  discusses  the  admissibility  of  evi- 
dence. The  opinion  of  the  court  is  as  follows':  "The  facts  of 
this  case  are  unusual  and  'extraordinary.  In  answer  to  the 
plaintiff's  demand  for  the  sum  payable  by  the  defendant's  policy 
of  life  insurance  the  company  took  upon  itself  the  difficult  bur- 
den of  provivng  that  the  assured  perpetrated  a  deliberate  fraud, 
planned  upon  a  broad  scale  and  accomplished  by  taking  his  own 
life;  that  his  efforts  to  achieve  success  failing,  and  a  future  of' 

119  The  court  cites  Insurance  Co.  v.  Terry,  15  Wall.  580;  Insurance  Co. 
V.  Armstrongs,  117  U.  S.  591;  Hatch  v.  Insurance  Co.,  120  Mass.  550;  Su- 
preme Commandery  v.  Alnsworth,  71  Ala.  436;  Amicable  Society,  etc. 
V.  Bolland,  4  Bligh.  (N.  S.)  194. 

120  Smith  V.  National  Benefit  Soc,  123  N.  Y.  85;  25  N.  E.  197;  affg.  4 
N.  Y.  Supp.  521;   9  L.  R.  A.  616. 

9M 


CONDITIONS  WHICH   AVOID  THE  EIGHT.  §    429 

poverty  and  debt  seeming  to  await  him,  he  determined  to  secure 
a  large  insurance  upon  his  life,  appropriate  it  to  the  payment 
o£  his  creditors  and  the  comfort  and  support  of  his  relatives, 
and  reach  the  result  by  suicide.  The  difficult  burden  was  suc- 
cessfully borne,  as  the  verdict  of  the  jury  has  determined,  and 
the  sole  inquiry  now  is  whether  the  scope  and  range  of  the 
evidence  admitted,  showing  the  acts  and  declarations  of  the  as- 
sured, transcended  the  lawful  limit  or  violated  the  rules  of  evi- 
dence. The  plaintiff  was  a  creditor  of  the  assured,  and  stands 
in  the  case  as  the  assignee  of  the  policy  from  the  date  of  its 
transfer  to  him.  He  describes  as  a  witness  the  manner  of  its 
acquisition.  Tyler  owed  him  about  $10,000,  and  upon  demand 
of  payment  proposed  to  secure  the  debt  by  an  insurance  upon 
his  life.  The  plaintiff  assented.  The  conversation  was  in  De- 
cember, 1885,  and,  in  pursuance  of  the  agreement  made,  the 
policy  now  sued  on  was  executed  in  June  of  the  next  year.  By 
its  terms  the  defendant  constituted  Tyler  a  'benefit  member'  of 
the  'society'  and  agreed  'to  pay  to  Fred  H.  Smith,  creditor,  if 
living,  if  not,  to  their  heirs  at  law  of  said  member,'  the  sum 
insured.  The  plaintiff  having  thus  become  the  owner  of  the 
policy,  objected  on  the  trial  to  proof  of  the  acts  and  declarations 
of  Tyler  as  incompetent  to  affect  or  destroy  the  policy  transferred. 
The  general  term  questioned  his  right,  considered  as  an  assign- 
ment carrying  a  vested  interest,  and  rely  upon  section  18,  c.  175, 
of  the  Laws  of  1883,  under  which  the  defendant  company  was 
organized.  That  section  attaches  the  beneficial  interest  to  the 
membership  and  permits  the  member  to  change  the  payee  or  bene- 
ficiary of  the  insurance  without  the  latter 's  consent.  Where  the 
right  of  the  payee  has  no  other  foundation  than  the  bare  intent 
of  the  member,  revocable  at  any  moment,  there  can  be  no  vested 
interest  in  the  named  beneficiary  any  more  than  in  the  legatee 
of  a  will  before  it  takes  effect.  But  the  statute  does  not  pre- 
vent a  contract  between  the  parties  by  force  of  which  a  vested 
interest  does  pass ;  in  which  respect  the  present  case  differs  from 
Hellenberg  v.  District  No.  1.^^^  There  the  designation  was  in 
the  nature  of  an  inchoate  or  unexecuted  gift,  revocable  at  any 
moment  by  the  donor,  and  remaining  wholly  within  his  con- 
trol.   Here  the  transfer  was  as  collateral  security  for  an  existing 
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debt,  and  the  fact  brought  to  the  knowledge  of  the  defendant 
company,  which  explicitly  promised  to  pay  the  plaintiff  in  his 
character  as  creditor.  Granting,  however,  that  such  was  the 
relation  of  the  parties,  we  are  still  of  the  opinion  that  no  ma- 
terial error  is  shown  by  the  record,  since  all  the  evidence  to 
which  objection  was  made  came  fairly  within  the  res  gestae  and 
the  rule  permitting  proof  of  the  'actual  transaction  involved  in 
the  issue.  The  limitations  upon  that  rule  are  easily  stated  but 
often  difficult  in  their  limitation.  Those  limitations  were  well 
described  in  Tilson  v.  Terwilliger.^^^  The  declarations  must  be 
made  at  the  time  of  the  act  done  which  they  are  supposed  to 
characterize;  they  must  be  calculated  to  unfold  the  nature  and 
quality  of  the  facts  which  they  are  intended  to  explain;  and 
they  must  so  harmonize  with  those  facts  as  to  form  one  transac- 
tion. That  transaction,  the  thing  done,  the  fact  put  in  issue,  was 
the  fraud  which  evidently  was  not  a  simple,  but  a  compound 
and  continuous  fact  proceeding  to  its  result  by  consecutive  steps 
and  separate  acts,  having  necessarily  an  drigin,  a  progress  and 
an  ultimate  result,  involving  not  only  the  intent  of  the  'assured, 
but  also  his  sanity,  without  which  the  responsible  intent  could 
not  exist.  This  fraud  therefore  could  be  studied  and  proved  all 
along  the  line  and  in  all  its  stages  from  origin  to  culmination 
formed  part  of  the  issue  to  be  investigated.  If  in  such  a  case 
declarations  are  excluded,  which  are  merely  narratives  of  a  past 
transaction,  the  residue,  so  far  as  pertinent  to  the  issue,  will 
generally  and  with  few  exceptions  be  admissible  in  evidence. 
It  is  thus  not  difficult  to  decide  that  the  proof  of  applications 
by  Tyler  to  36  different  insurance  companies,  by  which  he  secured 
$282,000  of  insurance  upon  his  life,  and  his  letters  'and  telegrams 
to  relations  and  friends  written  and  sent  as  steps  or  agencies 
in  the  consummation  of  his  purpose,  and  indicating  a  sane  and 
deliberate  intent  to  consummate  the  fraud,  which  for  more  than 
a  year  had  been  in  preparation,  by  a  final  act  of  suicide,  were 
all  admissible.  But  some  of  the  evidence  was  more  remote  and 
approached  so  near  to  the  outside  boundaries  of  the  res  gestae 
as  to  require  a  specific  and  particular  examination.  The  defend- 
ant was  allowed  to  prove  by  Henry  A.  Bowen  that  in  the  sum- 

122  56  N.  Y.  277. 
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mer  of  1885  lie  went,  at  the  request  of  Tyler,  to  the  latter 's 
f rie^ids  to  raise  money  for  him ;  that  he  failed'  to  accomplish  the 
purpose,  that  on  his  return  he  had  a  conversation  with  Tyler 
in  which  he  informed  him  of  that  failure,  in  reply  to  which 
Tyler  said  he  was  a  man  who  must  have  money,  and  if  he  could 
not  raise  it  he  would  commit  suicide.  This  was  'a  few  months 
before  the  process  of  insuring  began  and  tended  to  show  two 
things,  both  of  which  were  pertinent  to  the  issue.  It  indicated 
an  existing  motive  for  the  fraud  in  the  want  of  money  and  the 
origin  and  occasion  of  the  alleged  suicidal  intent.  The  declara- 
tion accompanied  and  characterized  an  act  which  was  itself  ad- 
missible in  evidence,  for  the  act  indicated  the  then  desperate 
character  of  Tyler's  financial  situation,  and  the  declaration  ex- 
plained the  operation  and  effect  of  the  fact  upon  his  mind,  its 
force  and  strength  as  a  motive  to  the  fraud,  and  the  presence 
of  a  thought  or  contemplation  of  suicide  in  a  contingency  which 
did  in  fact  occur.  The  evidence  serves  to  indicate  the  origin 
and  motive  of  the  alleged  suicidal  intent,  which  grew  to  be  the 
effective  agency  of  the  fraud.  In  the  same  connection  the  wit- 
ness was  permitted  to  detail  inquiries  which  Tyler  made  of  Sutkin 
as  to  the  easiest  mode  of  producing  death.  These  inquiries  we^e 
rather  acts  than  declarations  aM  show  the  assured  in  the  pro- 
cess of  acquiring  information  to  effect  easily  and  swiftly  the 
destruction  of  his  own  life.  Similar  testimony  of  an  intent  to 
commit  suicide  rather  than  endure  poverty,  or  hard  labor,  was 
given  by  the  witness  Trested,  but  in  connection  vidth  inquiries 
about  insurance,  and  with  an  endeavor  to  get  into  a  benefit  so- 
ciety connected  with  the  hat  trade.  The  witness  added  Tyler's 
declaration  that  he  intended  to  put  a  large  insurance  upon  his 
life  and  make  the  boys  happy.  These  acts  and  declarations 
all  occurred  before  the  plaintiff  took  his  policy  as  collateral  and 
when  they  affected  no  one  but  Tyler  himself.  They  tended 
to  show  the  origin  and  progress  of  the  fraudulent  intent,  the 
manner  of  its  growth,  and  the  motive  from  which  it  sprung. 
They  indicate  a  sane  and  deliberate  purpose,  moving  steadily  to 
'  its  result  and  constitute  a  part  of  the  history  of  the  fraud.  They 
were  contemporaneous  with  the  fraud  in  its  formative  stages; 
they  accompanied  Tyler's  efforts  to  raise  money,  which  failed, 
and  to  produce  an  insurance  upon  his  life  which  he  knew  he 
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could  not  continuously  maintain.  They  show  the  motive  of  the 
fraud  and  mark  its  progress  and  harmonize  so  completely  with 
all  which  afterwards  occurred  as  to  constitute  with  that  element 
of  the  single  transaction  the  fraudulent  conduct  which  raised 
the  issue  presented  by  the  defense.  And  so  I  think  the  proof 
came  fairly  within  the  rule  relating  to  the  res  gestae  and  did  not 
transcend  its  limits.  Some  of  this  evidence  was  resisted  upon 
the  ground  that  death  by  suicide  was  no  defense  under  the  terms 
of  the  policy.  That  is  true,  but  the  defense  was  fraud,  and  sui- 
cide the  ultimate  agency  by  which  the  fraud  was  accomplished. 
It  was  necessary  therefore  to  prove  it  and  in  such  manner  as 
to  indicate  that  it  was  not  an  insane  or  sudden  impulse,  but  the 
culmination  and  effective  working  out  of  a  deliberately  conceived 
purpose  of  fraud.  "We  think  no  error  was  committed  in  the  ad- 
mission of  the  evidence  upon  which  the  jury  acted,  and  that  after 
due  consideration  of  the  exceptions  taken  to  the  charge  the 
case  was  fairly  submitted  for  determination  upon  its  facts."  In 
Fowler  v.  Mutual  L.  Ins.  Co.,^^^  the  facts  showed  such  a  deliberate 
suicide  that  the  court  withdrew  the  case  from  the  jury  and 
held  that,  under  the  stipulation  that  the  policy  should  be  void 
if  the  insured  died  "by  his  own  hand,"  the  plaintiff  could  not 
recover.  Where  a  woman  voluntarily  caused  an  abortion  to  be 
performed  on  her,  from  the  effects  of  which  she  died,  it  was  held 
that,  on  the  ground  of  public  policy,  a  policy  of  insurance  on 
her  life  was  avoidled.^^* 

§  430.    The  Same  Subject. — ^Following  the  Ritter  case  referred 

to  in  the  preceding  section,  the  Supreme  Court  of  Massachusetts  has 

held,^^^  "the  plaintiff  contends  that,  if  this  is  so  as  to  an  attempted 

collection,  by  the  executor  or  administrator  of  the  insured,  it  is  not 

'SO  when  the  policy  is  payable  to  a  beneficiary.    On  this  point  the 

*  decisions  are  conflicting.    In  the  present  case  under  the  terms  of  the 

123  4  Lans.  202. 

12*  Hatch  V.  Mut.  L.  Ins.  Co.,  120  Mass.  550.  But  this  case  more  properly 
belongs  under  the  class  of  deaths  caused  by  violation  of  law. 

125  Davis  V.  Supreme  Council  R.  A.,  195  Mass.  402;  81  N.  E.  294;  10 
L.  R.  A.  (N.  S.)  722;  11  Am.  &  Eng.  Ann.  Cas.  777.  See  also  to  the  same 
effect  Supreme  Council  R.  A.  v.  Wishart,  112  C.  C.  A.  591;  192  Fed.  453; 
Zearfoos  v.  Switchmen's  Union,  102  Minn.  56;  112  N.  W.  1044;  Rudolpt 
V.  U.  S.,  etc.,  36  D.  C.  379. 
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contract,  the  beneficiary  may  be  changed  at  any  time  by  the  in- 
sured. It  is  often  s'aid  that,  under  such  a  certificate,  the  bene^ 
ficiary  has  no  vested  interest  in  the  money  to  be  paid,  but  only 
an  expectancy.^^'  The  precise  question  before  us  is  discussed  at 
length  in  the  case  last  cited,  in  which  it  is  held  that,  in  an  as- 
sociation of  this  kind,  the  beneficiary  takes  the  certificate  sub- 
ject to  change  without  his  consent,  in  accordance  with  the  con- 
stitution and  by-laws  of  the  association,  and  has  no  vested  in- 
terest in  either  the  certificate  or  the  money  to  be  paid  under  it. 
It  is  accordingly  held  that  the  beneficiary  under  such  a  certificate, 
has  no  greater  rights  than  the  executor  or  administrator  of  the 
insured  would  have  if  there  were  no  beneficiary.^^^  The  cases 
which  rest  on  a  contrary  doctrine  do  not  seem  to  us  to  be 
founded  on  sound  principles.  They  depend  on  considerations 
which  are  not  applicable  to  a  contract  of  this  kind.^^^  The 
writers  of  the  opinions  in  these  cases  seems  to  ignore  the  fact 
that,  by  the  true  construction  of  the  contract, .as  between  the 
association  and  the  insured,  there  is  an  implied  exception  of  death 
by  suicide  from  the  statement  that  death  creates  a  liability, 
and  that  as  the  contract  as  to  the  person  to  be  paid  is  all  the 
while  in  the  control  of  the  insured  up  to  the  time  of  his  death, 
it  should  not  be  treated  as  larger  and  more  beneficial  in  the  hands 
of  the  beneficiary  than  it  is  in  the  hands  of  the  insured.  Of 
course  an  insurance  company  may  make  a  contract  with  an  as- 
signee of  any  ordinary  policy  of  life  insurance,  or  with  a  creditor 
or  other  person  to  whom  a  policy  is  payable  as  owner,  such  as 
will  make  the  company  liable  to  him  for  a  death  by  suicide. 
But  this  is  not  such  a  case.  It  is  questionable  whether  some 
of  the  cases  have  not  gone  too  far  in  holding  ordinary  life  in- 
surance companies  liable  to  beneficiaries  for  death  by  suicide 
when  the  policy  was  silent  on  that  subject.     It  is  true,  as  is 

126  Marsh  v.  Supreme  Council,  etc.,  149  Mass.  512;  21  N.  E.  1070;  An- 
thony V.  Mass.  Benev.  Assn.,  158  Mass.  322-324;  33  N.  E.  577;  United  Order 
of  the  Golden  Cross  v.  Merrick,  165  Mass.  421-425;  43  N.  E.  127;  Shipman 
V.  Protected  Home  Circle,  174  N.  Y.  398;   67  N.  E.  83. 

127  See  Hartman  v.  Keystone  Ins.  Co.,  21  Pa.  St.  466. 

128  Parker  v.  Des  Moines  L.  Assn.,  108  la.  117;  78  N.  W.  826;  Patterson 
V.  Natural  Prem.  Mut.  L.  Ins.  Co.,  100  Wis.  118;  75  N.  W.  980;  Rawson 
V.  Milwaukee  Mut.  Life  Ins.  Co.,  115  Wis.  641;   92  N.  W.  378. 
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said  in  some  of  these  cases,  that  the  insured  cannot  deprive  'a 
beneficiary  of  his  rights  by  his  subsequent  misconduct.  But  it 
is  equally  true  that  if  the  original  contract  impliedly  excepts 
from  its  provisions  cases  of  death  by  suicide,  and  if  that  is  its 
true  construction  when  considered  in  reference  to  the  beneficiary 
as  well  as  in  reference  to  the  insured,  there  is  no  more  liability 
to  the  beneficiary- for  such  a  death  than  there  would  be  to  the 
executor."  But  this  view,  has  not  always  met  with  the  ap- 
proval of  other  courts.  In  the  case  of  Lange  v.  Royal  High- 
landers,^^^  the  Court,  referring  to  the  Ritter  case,  said:  "We 
find,  on  an  examination  of  that  opinion,  that  the  reasoning  of 
the  learned  judge  who  wrote  it  was  to  some  extent  based  on 
the  assumption  that  the  experience  tables  used  as  a  basis  for 
fixing  the  consideration  to  be  paid  for  such  insurance  exclude 
suicide  as  a  cause  of  mortality,  but  we  find  it  to  be  a  fact  as 
shown  by  the  authorities,  and  one  which  we  have  never  heard 
questioned,  that  all  of  the  mortality  or  experience  tables  used 
as  a  basis  for  computing  premiums  on  life  insurance,  and  assess- 
ments :^or  carrying  benefit  certificates  in  fraternal  benefit  associa- 
tions, include  all  "forms  of  death,  of  which  suicide  is  considered 
one.^^°  So  self-destructiqn,  although  it  may  shorten  the  period 
of  the  life  expectancy  of  the  member,  and  thus  decrease  the 
amount  which  he  may  be  expected  to  pay  to  the  association, 
does  not  violate  the  terms  of  his  contract,  unless  it  is  so  expressly 
stipulated  therein,  because  that  contingency  is  included  in,  and 
is  a  part  of,  the  consideration  which  supports  such  contract.  Sui- 
cide is  only  one  of  the  many  ways  that  may  determine  the  event 
of  death.  Life  insurance,  of  whatever  kind  and  nature,  is  in 
effect  'an  indemnity  against  the  happening  of  that  event,  which 
is  certain  and  insurance  rates  being  based  upon  the  average 
expectancy  of  life,  as  determined  from  experience  tables,  which 
include  suicide  as  one  of  the  causes  of  mortality,  that  contingency 
is  considered  a  part  of  the  contract  unless  it  is  otherwise  stip- 
ulated therein.  As  to  the  moral  or  ethical  side  of  the  discussion 
indulged  in  by  Judge  Harlan,  we  have  to  say  that,  while  suicide 

129  75  Neb.  196;  110  N.  W.  1110;  aftg.  75  Neb.  188;  106  N.  W.  224. 

130  Campbell  v.  Supreme  Conclave  I.  O.  H.,  66  N.  J.  L.  274;  54  L.  R.  A. 
576;  49  Atl.  550. 
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was  considered'  a  crime  at  the  common  law,  yet  we  have  no  com- 
mon law  crimes  in  this  state ;  neither  Tiave  we  any  statute  making 
suicide  or  an  attempt  to  commit  suicide,  a  crime.  As  to  the  mat- 
ter of  public  policy,  it  may  be  said  that  suicide  as  a  cause  of 
death  bears  so  small  a  percentage  to  the  other  causes  of  mortality, 
and  is  so  infrequently  committed,  that  insurance  companies  and 
mutual  benefit  association  should  be  permitted,  at  their  option, 
to  provide,  in  their  policies  and  benefit  certificates,  that  volun- 
tary suicide  will  avoid  the  contract,  or  leave  them  silent  on  that 

.subject.  It  is  a  custom,  in  this  state  at  least,  so  well  established 
as  to  become  a  matter  of  common  knowledge,  that  many  life  in- 
surance companies  and  mutual  benefit  associations  print  their 
policies  and  certificates  without  the  suicide  clause,  and,  when 
selling  insurance  or  soliciting  membership,  point  to  that  fact  as 
an  evidence  that  their  contracts  are  much  more  favorable  and 
desirable  than  those  which,  contain  such  a  provision.  Again,  the 
trend  of  modern  authority  upon  this  question  has  led  at  least 
one  state  to  enact  a  law  providing  that  suicide  shall  not  be  a 
defense  to  a  life  insurance  policy,  or  a  mutual-benefit  certificate, 
unless  it  was  contemplated  at  the  time  the  insurance  was  ob- 
tained ;  and  that  act  has  been  upheld  by  the  Court  of  last  resort 

'  of  that  state.^^^  Our  attention  is  also  directed  to  Shipman  v. 
Protected  Home  Circle,^^^  In  that  case  the  benefit  certificate 
was  silent  on  the  subject  of  suicide  while  sane,  but  a  by-law  sub- 
sequently enacted  provided  that  the  certificate  should  be  void 
if  the  insured  should  die  by  suicide,  sane  or  insane.  No  question 
was  raised  as  to  the  power  of  the  governing  body  of  the  associa- 
tion to  adopt  such  a  by-law,  or  its  validity;  and  it  was  held  to 
apply  to  a  certificate  in  force  at  the  time  of  the  amendment,  be- 
cause it  was  agreed  therein  that  the  member  should  comply  with 
all  the  laws  and  regulations  in  force  at  the  time  he  received  the 
certificate,  and  all  by-laws  and  regulations  adopted  thereafter. 
There  is  another  case,  not  called  to  our  attention  by  counsel,  to- 
wit :  Hopkins  v.  Northwestern  Life  Insurance  Co.,^^^  where  the . 
United  States  Circuit  Court,  being  bound  by  the  Eitter  case, 
logically  extended  the  bar  against  recovery  to  a  policy  taken  out 

131  Keller  v.  Travelers'  Ins.  Co.,  58  Mo.  App.  557. 

132  174  N.  Y.  398;   63  L.  R.  A.  347;   67  N.  E.  83. 

133  (C.  C),  94  -Fed.  729. 
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by  the  insured  for  the  benefit  of  his  wife.  The  judgment,  how- 
ever, in  that  case  was  affirmed  upon  other  grounds.^^*  These  ap- 
pear to  be  the  only  authorities  which  support  the  defendant's 
contention.  "We  have  been  unable  to  find  any  others,  and,  if  there 
are  any,  counsel  have  not  called  our  attention  to  them.  On  the 
other  hand,  in  the  case  of  Campbell  v.  Supreme  Conclave,  I.  0.  H. 
supra,  it  was  held  that  'suicide  will  not  defeat  recovery . upon  a 
contract  of  life  insurance  not  procured  by  the  insured  with  the 
intention  of  committing  suicide,  unless  the  contract  so  provides 
in  express  terms. '  In  Patterson  v.  Natural  Premium  L.  Ins., 
Co.,^^'  it  was  said:  'Intentional  suicide  while  sane  does  not  avoid 
a  life-insurance  policy  in  the  absence  of  any  provision  therein 
to  that  effect,  if  third  persons  are  beneficiaries  ('and^  although 
suicide  is  technically  a  crime,  it  is  not  within  the  clause  of  an 
insurance  policy  providing  that  death  in  consequence  of,  or  in 
violation  of,  law,  is  not  covered  by  the  policy,  where  the  usual 
suicide  clause  is  omitted,  and  an  'absolutely  incontestable  clause 
included. '  An  examination  of  the  opinion,  however,  discloses  the 
fact  that  the  Court  declined  to  put  its  decision  upon  the  incon- 
testable clause  and  said:  'Bearing  these  things  in  mind,  and 
while  conceding  the  strength  of  the  arguments  upon  public  policy 
on  which  the  Ritter  case  is  based,  we  still  think,  in  view  of  the 
prior  decisions  above  cited  to  the  contrary  of  the  rule  there  laid 
down  and  the  general  apparent  "acquiescence  in  those  decisions 
by  the  Courts  and  by  the  people,  that  we  ought  to  hold,  in  ac- 
cordance with  those  decisions,  that  in  a  case  where  third  persons 
are  beneficiaries  intentional  suicide  of  the  insured  while  sane  does 
not  avoid  the  policy  in  the  absence  of  any  provision  in  the  policy 
to  that  effect.  Whether  the  rule  would  apply  to  a  case  where 
the  personal  representatives  of  the  insured^  were  bringing  the 
action  for  the  benefit  of  the  estate  of  the  insured  is  not  decided, 
because  that  case  is  not  before  us.  In  so  holding  it  becomes 
unnecessary  to  consider  the  effect  of  the  incontestable  clause 
upon  this  branch  of  the  case.  Indeed,  we  find  the  rule  in  most 
jurisdictions  to  be  that  suicide  is  not  a  defense  to  an  action  on 
a  life-insurance  policy,  or  mutual  benefit  certificates,  unless  it  is 
made  so  by  the  terms  of  the  contract." 

134  40  C.  C.  A.  1:  99  Fed.  199. 

135  100  Wis.  118;  42  L.  R.  A.  253;   69  Am.  St.  899;  75  N.  W.  980. 
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§  431.    Suicide  and  Death  "By  His  Own  Hand"  Synonymous. 

— Practically  all  the  cases  agree  in  holding,  in  the  language 
of  the  Supreme  Court  of  Massachusetts"^  that:  "There  is  no" 
substantial  difference  of  significance  between  the  phrases  'shall 
die  by  his  own  hand,'  'shall  commit  suicide'  and  'shall  die  .by 
suicide.'  "  And  the  Supreme  Court  of  the  United  States  has 
s'aid:^"  "It  was  argued  that  the  word  'self-destruction'  as  here 
used  was  more  comprehensive  than  suicide,  and  included  an  in- 
tentional, though  insane  killing  of  oneself.  But  the  two  words 
are  treated  as  synonym-ous  in  the  very  clause  in  question  as  well 
as  in  the  former  opinions  of  this  Court.  The  act,  whether  de- 
scribed by  words  of  Saxon  or  Latin  origin,  or  partly  of  the 
one  and  partly  of  the  other,  'dying  by  his  own  hand,'  'self -killing,' 
'self-slaughter,'  'suicide,'  'self-destruction,'  without  more  cannot 
be  imputed  to  'a  man  who,  by  reason  of  insanity  (as  is  commonly 
said)  'is  not  himself.'  "  The  rule  of  construction,  though  not 
always  expressly  recognized  by  the  cases,  is  that  this  condition, 
being  in  the  nature  of  a  penalty  or  forfeiture,  must  be  strictly 
construed.  This  was  the  view  of  the  Supreme  Court  of  Mich- 
igan,^^^  and  commends  itself  as  one  eminently  in  accordance  with 
justice  and  reason. 

§  432.  English  Rule  as  to  Suicide. — ^In  England  a  rule  in  rela- 
tion to  suicide  was  laid  down  in  1842  in  Borradaile  v.  Hunter,^^^ 
and  has  ever  since  been  adhered  to.  In  this  case  the  words  of 
the  condition  were  that  the  policy  should  be  void  if  the  assured- 
"should  die  by  his  own  hands."  He  threw  himself  frgm  Vauxhall 
bridge  into  the  Thames  and  was  drowned.  The  jury  found  that 
he  "voluntarily  threw  himself  into  the  river,  knowing  at  the 
time  that  he  should  thereby  destroy  his  life,  and  intending  thereby 

136  Cooper  V.  Mass.  Ins.  Co.,  102  Mass.  227. 

137  Connecticut  Mut.  L.  Ins.  Co.  v.  Akens,  150  U.  S.  468.  See  also  Sprulll 
v.  N.  W.  Mut.  L.  Ins.  Co.,  120  N.  C.  141;  27  S.  E.  39;  Haynie  v.  Knights 
Templars,  etc.,  139  Mo.  416;  41  S.  W.  461;  Grand  Lodge,  etc.,  v.  Wieting, 
168  111.  408;  48  N.  E.  59;  61  Am.  St.  123;  Woodmen  of  the  World  v. 
Wright,  7  Ala.  App.  255;   60  S.  W.  1006. 

138  John  Hancock  Mut.  L.  Ins.  Co.  v.  Moore,  34  Mich.  41.  See  also  Nev/ 
Home  L.  Assn.  v.  Hagler,  29  111.  437. 

139  5  Man.  &  G.  639;  5  Scott.  N.  R.  418;  12  L.  J.  C.  P.  225;  7  Jur.  443; 
2  Big.  L,  &  Acc,  Ins.  Cas,  280, 
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to  do  SO,  but  that  at  the  time  of  committing  the  act  he  was  not 
capable  of  judging  between  right  and  wrong. ' '  It  was  held  that 
the  policy  was  void,  the  rule  b€ing  laid  down  in  effect  that  the 
moral  conditipn  of  the  mind  was  immaterial  and  if,  when  the 
act  is  done,  the  insured  knew  that  his  life  would  be  thereby 
destroyed  and  intended  it  to  be  so,  the  policy  is  vitiated  under 
the  condition  although  the  insured  was  insane  at  the  time."" 
It  is  usual  now  in  that  country  to 'incorporate  in  the  policy  an 
exception  to  the  effect  that  death  of  the  insured  by  suicide  shall 
not  avoid  the  policy  if  it  has  passed  to  a  hona  fide  assignee.  This 
exception  has  been  held  not  to  be  against  public  policy,  but  it 
applies  only  to  persons  acquiring  by  assignment  from  the  as- 
sured. ^*^  It  does  not  'apply  in  favor  of  an  assignee  by  operation 
of  law,  as  an  assignee  in  bankruptcy."^ 

§  433.  Conflict  of  Oases  in  America. — In  America  the  cases 
are  in  conflict  and  cannot  be  reconciled.  They  seem  to  divide 
themselves  into  two  classes;  the  one  class  holds  that  the  suicide 
clause  does  not  apply  where  the  insured  is  insane  at  the  time 
of  the  act,  but  only  includes  cases  of  felonious  suicide.  The  other 
class  of  cases  takes  the  words  in  their  plain  and  every-day  sig- 
nificance and  holds  that  the  insurer  is  released  if  the  insured 
intentionally  takes  his  own  life.  The  Courts,  in  pasing  upon 
the  question,  have  exhaustively  treated  it  and  considered  the 
subject  in  all  its  features.  It  would  be  interesting  to  review 
the  various  decisions  and  trace  step  by  step  the  progress  of  the 

140  Dormay  v.  Borradalle,  5  M.  G.  &  S.  380;  Dufaur  v.  Professional  Life 
Assur.  Co.,  25  Beav.  599;  4  Jur.  (N.  S.)  841;  27  L.  J.  Ch.  817;  White  v. 
British  Empire,  etc.,  Co.,  L.  R.  7  Eq.  394;  19  L.  T.  (N.  S.)  308;  17  W.  R. 
26;  38  L.  J.  Ch.  53.  In  Schwabe  v.  Clift,  2  Car.  &  Kir.  134;  3  Man.,  G.  & 
S.  436;  17  L.  J.  C.  P.  2,  a  distinction  was  attempted  to  be  made  between 
the  words  "commit  suicide"  and  "die  by  his  own  hands,"  but  this  was 
reversed  by  the  Exchequer  Chamber  in  Clift  v.  Schwabe,  3  C.  B.  437;  17 
L.  J.  C.  P.  2;  2  C.  &  K.  134  Ex.  Ch.;  2  Big.  L.  &  Ace.  Ins.  Cas.  312. 

141  Moore  V.  Wolsey,  4  El.  &  Bl.  243;  24  L.  J.  Q.  B.  40;  4  Jur.  (N.  S.) 
468;  28  Eng.  L.  &  Eq.  248;  Dufaur  v.  Professional  Li:e  Assur.  Co.,  supra; 
Jones  V.  Consolidation  Ins.  Assur.  Co.,  26  Beav.  256;  5  Jur.  (N.  S.)  214; 
28  L.  J.  Chp.  66;  3  Big.  Life  &  Ace.  Ins.  Cas.  192;  White  v.  British  Em- 
pire, etc.,  Co.,  supra. 

142  Jackson  v.  Forster,  5  Jur.  (N.  S.)  547;  1  El.  &  Bl.  463;  2  Big.  Life  & 
Ace.  Ins.  Cas.  567, 
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discussions,  but  it  is  hardly  necessary  to  do  so.  "We  shall  briefly 
consider  some  of  the  leading  cases  and  refer  the  reader  for  -further 
light  to  other  sources.  The  subject  has  been  carefully  and  fully 
treated  by  the  leading  writers  on  life  insurance  and  annotators.^*^ 

§  434.  The  Most  Approved  Rule. — We  may  take  as  the  leading 
case  upon  this  subject  in  the  United  States  that  of  Mutual  Life 
Ins.  Co.  V.  Terry /^*  decided  by  the  Supreme  Court  of  the  United 
States  and  approving  what  had  been  known  as  the  New  York 
doctrine.  In  this  case  the  policy  was  to  be  void  if  the  insured 
should  "die  by  his  own  hand."  Justice  Hunt,  after  a  full  re- 
view of  the  cases,  laid  down  the  general  rule  thus:  "If  the 
assured,  being  in  the  possession  of  his  ordinary  reasoning  facul- 
ties, from  anger,  pride,  jealousy,  or  a  desire  to  escape  from  the 
ills  of  life,  intentionally  take  his  own  life,  the  proviso  attaches, 
and  there  can  be  no  recovery.  If  the  death  is  caused  by  the 
voluntary  act  of  the  assured,  he  knowing  and  intending  that  his 
death  shall  be  the  result  of  his  act,  but  when  his  reasoning  fac- 
ulties are  so  far  impaired  that  he  is  not  able  to  understand  the 
moral  character,  the  general  nature,  consequences,  and  effect  of 
the  act  he  is  about  to  commit,  or  when  he  is  impelled  thereto  by 
an  insane  impulse,  which  he  has  not  the  power  to  resist,  such 
death  is  not  within  the  contemplation  of  the  parties  to  the  con- 
tract and  the  insurer  is  liable."  This  rule  has  been  approved  in 
subsequent  decisions  of' the  same  court.^*^  In  Michigan  the  Su- 
preme Court  has  stated  the  rule,  in  somewhat  different  lan- 
guage, ^*^  but  in  effect  the  same,  as  follows :  "The  forfeiture  in  this 
case  was  to  arise  if  the  insured  died  by  his  own  hand.  Some 
stress  is  laid  on  the  term  'suicide,'  as  if  it  means  a  wrongful 

143  Bliss  on  Life  Insurance,  §  230,  et  seq.;  May  on  Ins.,  §  307,  et  seq. 
Appended  to  Breasted  v.  Farmers'  L.  &  T.  Co.,  59  Am.  Dec.  487,  Is  a 
most  valuable  note  where  the  leading  authorities  are  collated  and  di- 
gested. A  full  note  is  also  appended  to  the  case  of  Insurance  Co.  v. 
Wiswell,  56  Kan.  765;  35  L.  R.  A.  258,  44  Pac.  996. 

144  15  Wall.  580;  7  Alb.  L.  J.  310;  3  Big.  Life  &  Ace.  Ins.  Cas.  819;  2 
Ins.  L.  J.  540;  afCg.  1  Dill.  403. 

145  Insurance  Co.  v.  Rodel,  95  U.  S.  232;  Manhattan  Life  Ins.  Co.  v. 
Broughton,  109  U.  S.  121,  Justice  Gray  delivering  the  opinion  of  the 
court. 

146  John  Hancock  Mut.  Life  Ins.  Co.  v.  Moore,  34  Mich.  41. 
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act  or  self-murder.  It  has  no  such  restricted  meaning.  It  means 
self -killing,  just  as  'homicide'  means  killing  any  one  else.  But 
there  may  be  excusable  homicide  as  well  as  felonious,  and  suicide 
was  only  cognizable  at  law  when  the  person  was  felo  de  se,  or 
guilty  of  a  felonious  .act.  If  non  compos  mentis,  the  actor  in 
homicide  or  suicide  commits  no  crime.  In  one  sense,  the  man 
dies  by  his  owii  hands  who  kills  himself,  whether  sound  or 
frenzied.  But  the  condition  in  this  policy  cannot  be  construed 
to  cause  a  forfeiture  for  acts  involving  no  evil  will.  The  clause 
punishing  the  insured  for  self-slaughter  is  'a  penal  clause  in  the 
strictest  sense  of  the  term,  and  embraces  several  other  acts  in 
the  same  penalty,  all  of  which  involve  voluntary  wrong-doing. 
They  are  death  by  duelling,  or  by  the  hands  of  justice,  or  in 
the  violation  of  the  laws,  or  impairing  health  by  vice  or  intemp- 
erance. When  an  act  which  is  to  cause  forfeiture  is  classed 
among  such  wrongful  conduct  it  is  fairly  to  be  inferred  that  it 
is  regarded  as  ejusdem  generis,  and  depending  on  the  same  rea- 
sons. A  construction  which  punishes  a  person  who  is  not  in  fault 
is  not  to  be  favored,  if  it  can  be  allowed  at  all.  The  very  object 
of  life  insurance  is  to  provide  for  death  by  disease  or  in  the 
ordinary  course  of  nature.  Death  by  his  own  hands,  in  the  case 
of  one  non  compos,  is  as  much  the  result  of  disease  as  death  by 
fever  or  consumption.  The  act  of  an  insane  man  is  morally  no 
more  his  act  than  if  it  were  mechanical."  In  later  cases,^*'  it 
was  held  that,  where  there  are  no  facts  except  the  act  itself  to 
throw  light  on  the  condition  of  the  assured  as  to  his  conscious- 
ness of  the  result  that  would  follow  the  act,  if  the  assured  knew 
that  he  was  taking  his  own  life  and  showed  sufficient  intelligence! 
to  employ  the  means  to  accomplish  the  purpose,  he  was  not  un- 
conscious of  the  consequences  and  the  exemption  of  the  society 
from  liability  results.  The  rule  as  'above  laid  down  is  sustained 
by  a  preponderance  of  authority  and  must  now  be  regarded  as 
the  settled  rule  in  most  of  the  States  in  the  Union.***    A  provi- 

"7  Sabin  v.  Senate  Natl.  Union,  90  Mich.  177;  51  N.  W.  202;  Streeter 
V.  Western  Union,  etc.,  Soc,  65  Micli.  199;  31  N.  W.  779;  following  Bige- 
low  V.  Ins.  Co.,  93  U.  S.  284. 

148  Breasted  v.  Farmers'  Ix)an  &  Trust  Co.,  8  N.  Y.  (4  Shed.  299;  4  Hill, 
73;  59  Am.  Dec.  482,  is  the  earliest  reported  case,  and  held  that  a  policy- 
conditioned  to  be  void  if  the  insured  died  "by  his  own  hand"  was  not 
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sion  in  a  mutual  benefit  certificate  that  no  benefit  shall  be  paid 
on  the  death  of  a  member  committing  suicide,  unless  the  person 
claiming  under  the  certificate  shall  prove  that,  prior  to  the  sui- 
cide, the  member  had  been  judicially  declared  insane,  or  was 

avoided  if  at  the  time  of  the  act  insured  was  insane.  This  case  was 
modified.  If  not  overruled,  by  Van  Zandt  v.  Mut.  Ben.  Life  Ins.  Ca,  55 
N.  Y.  169;  14  Am.  215;  4  Big.  Life  &  Ace.  Ins.  Co.  Cas.  313,  where  it 
was  held  that,  under  a  condition  as  above,  the  only  exceptions  to  the  con- 
dition is  where  the  act  is  accidental  or  involuntary;  that  to  take  a  case 
out  of  the  proviso  the  insured  must  have  been  so  mentally  disordered  as 
not  to  understand  that  the  act  he  committed  would  cause  his  death,  pr 
he  must  have  committed  it  under  the  influence  of  some  insane  impulse 
which  he  could  not  resist;  it  is  not  sufficient  that  his  mind  was  so  im- 
paired that  he  was  not  conscious  of  the  moral  obliquity  of  the  act.  In 
later  cases  In  the  same  State  it  Is  held  that  the  words,  "die  by  his  own 
hand,"  have  reference  to  "an  intelligent,  voluntary  act,  and  not  to  a 
suicide  committed  by  a  party  in  a  state  of  mental  derangement  so  great 
that  the  act  of  self-destruction  Is  to  be  regarded  as  wholly  involuntary." 
De  Gogorza  v.  Knickerbocker  Life  Ins.  Co.,  65  N.  Y.  235;  Weed  v.  Mut. 
Ben.  Life  Ins.  Co.,  70  N.  Y.  561;  Newton  v.  Mut.  Ben.  Life  Ins.  Co.,  76 
N.  Y.  426;  Penfold  v.  Universal  Life  Ins.  Co.,  85  N.  Y.  321;  Estabrook  v. 
Union  Mut.  L.  Ins.  Co.,  54  Me.  224,  approved  Breasted  v.  Farmers'  L.  & 
T.  Co.,  supra,  holding  that  suicide  to  avoid  a  policy  of  life  insurance 
must  be  a  criminal  act,  one  done  with  an  evil  motive.  Whether  the  act 
is  voluntary  or  the  result  of  an  Insane  impulse  is  for  the  jury.  Meacham 
V.  N.  Y.  State  M.  B.  Assn.,  103  N.  Y.  237;  24  N.  E.  283;  affg.  46  Hun, 
363.  The  rule  as  stated  In  the  text  is  approved  by  the  following  cases, 
omitting  all  decided  in  the  United  States  Circuit  Court,  as  necessarily 
they  are  bound  by  the  decisions  of  the  Supreme  Court  of  the  United 
States:  Hathaway  v.  National  Life  Ins.  Co.,  48  Vt.  335;  Phadenhauer 
V.  Germania  Life  Ins.  Co.,  7  Heisk.  567;  19  Am.  623;  Conn.  Mut.  Life 
Ins.  Co.  V.  Groom,  86  Pa.  St.  92;  27-  Am.  Rep.  689,  which  modifies  Am. 
Life  Ins.  Co.  v.  Isett,  74  Pa.  St.  176;   Scheffer  v.  National  Life  Ins.  Co., 

25  Minn.  534;  Phillips  v.  La.  Ann.  Ins.  Co.,  26  La.  Ann.  404;  21  Am. 
Rep.  549;  Merritt  v.  Cotton  States  Life  Ins.  Co.,  55  Ga.  103;  59  Id.  564; 
Life  Association,  etc.,  v.  Waller,  57  Ga.  533;  Adkins  v.  Columbia  Life 
Ins.  Co.,  70  Mo.  27;  35  Am.  Rep.  410;  Knickerbocker  Life  Ins.  Co.  v. 
Peters,  42  Md.  414;  St.  Louis  Mut.  Life  Ins.  Co.  v.  Graves,  6  Bush,  268; 
Schultz  V.  Insurance  Co.,  40  Ohio  St.  217;  Meacham  v.  N.  Y.  State  Mut. 
Ben.  Assn.,  46  Hun,  363;  Mutual  L.  Ins.  Co.  v.  Walden  (Tex.  Civ.  App.), 

26  S.  W.  1012;  Mooney  v.  Ancient  Order  United  Workmen,  114  Ky.  950; 
72  S.  W.  288;  24  Ky.  L.  R.  1787;  Security  L.  Ins.  Co.  v.  Dlllard,  117  Va. 
401;  84  S.  E.  656;  Fraternal  Relief  Assn.  v.  Edwards,  9  Ga.  App.  43;  70 
S.  E.  265;  Shack  v.  Supreme  Lodge  Fraternal  Brotherhood,  9  Cal.  App. 
584;  99  Pac,  989;  Modern  Woodmen  v.  Neeley  (Ky.),  m  S.  W.  282. 
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under  treatment  for  insanity  at  the  time  the  act  was  committed, 
or  was  then  in  the  delirium  of  other  illness,  operates  only  to 
entitle  the  beneficiary  to  recover  after  a  death  by  suicide  by 
proving  that  'assured  had'  been  judicially  declared  insane,  or  was 
under  treatment  for  insanity,  or  was  in  the  delirium  of  other 
illness,  but  ddes  not  make  such  proof  indispensable  to  a  recovery 
after  suicide;  proof  that  the  member  wasansane  at  the  time  of 
the  suicide  entitling  the  beneficiary  to  a  recovery,  though  the 
other  facts  be  not  proved.^*'  And  the  word  "illness,"  in  a  bene- 
fit certificate,  providing  that  the  insurer  will  pay  benefits  of 
members  who  commit  suicide  in  delirium  resulting  from  "ill- 
ness," does  not  refer  only  to  such  a  sickness  as  confines  one  in 
bed."" 

§  435.  The  Rule  in  Massachusetts. — ^In  Dean  v.  American  Mut. 
Life  Ins.  Co.,^^^  the  Supreme  Court  of  Masslachusetts  established 
a  different  rule  of-construction.  In  that  case  the  condition  was 
that  the  policy  should  be  void  if  the  insured  should  'die  by  his 
own  hand,'  and-  the  court  elaborately  reviewed  the  cases  and 
arguments  in  support  of  both  sides  of  the  question,  concluding 
that,  if  the  person  understood  the  nature  of  the  act  and  intended 
to  take  his  own  life,  though  insane,  the  policy  was  avoided. 
Judge  Bigelow,  in  the  opinion,  said:  "The  question  in  such  cases 
is  not  how  far  can  the  literal  meaning  of  words  be  extended; 
but,  what  is  a  reasonable  limitation  and  qualification  of  them, 
having  regard  to  the  nature  of  the  contract  and  the  objects  in- 
tended to  be  'acc6mplished  by  it.  Applying  this  principle  to  the 
present  proviso,  and  assuming  tha,t  the  plaintiffs  are  right  in 
their  position  that  the  words  are  not  to  be  interpreted  literally, 
it  would  seem  to  be  reasonable  to  hold  that  they  were  intended 
to  except  from  the  policy  all  cases  of  death  caused  by  the  volun- 
tary act  of  the  assured,  when  his  deed  of  self-destruction  was  the 
result  of  intention,  by  a  person  knowing  the  nature  'and  conse- 
quences of  the  act,  although  it  may  have  been  done  under  an 
insane  delusion,  which  ibendered  the  party  morally  and  legally 
irresponsible,   incapable    of   distinguishing   between   right    and! 

i«»  Supreme  Council  R.  A.  v.  Pels,  209  111.  33;  70  N.  E.  697. 
150  Supreme  Lodge  K,  of  H.  t.  Lapp,  25  Ky.  L.  74;  74  S.  W.  656. 
isi  4  Allen,  96. 
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wrong,  and  which,  by  disturbing  His  reason  and  judgment,  im- 
pelled him  to  its  commission.  If  the  suicide  was  an  act  of  voli- 
tion, however  excJted  or  impelled,  it  may  in  a  just  sense  be  said 
that  he  died  by  his  own  hand.  But  beyond  this,  it  would  not  be 
reasonable  to  extend  the  meaning  of  the  proviso.  If  the  death 
was  caused'  by  accident,  by  superior  and  overwhelming  force,  in 
the  madness  of  delirium,  or  under  any  combination  of  circum- 
stances from  which  it  may  be  fairly  inferred  that  the  act  of  self- 
destruction  was  not  the  result  of  the  will  or  intention  of  the 
party  adapting  means  to  the  end,  and  contemplating  the  physical 
nature  and  effects  of  the  act,  then  it  may  be  justly  held  to  be  a 
loss  not  expected,  within  the  meaning  of  the  proviso.  A  party 
cannot  be  said  to  die  by  his  own  hand,  in  the  sense  in  which 
those  words  are  used  in  the  policy,  whose  self-destruction  does 
not  proceed  from  the  exercise  of  an  act  of  volition,  but  is  the 
result  of  a  blind  impulse,  of  mistake  or  accident,  or  of  other  cir- 
cumstances over  which  the  will  can  exercise  no  control. "  In  a 
subsequent  case  in  the  same  court  this  opinion  was  adhered  to.^^^ 

§  436.  Death  by  "Suicide,  Sane  or  Insane." — To  avoid  the 
effect  of  these  decisions  it  has  become  customary  with  life  insur- 
ance companies  to  insert  in  their  policies  a  stipulation  that  the 
contract  shall  be  void  if  the  insured  shall  "die  by  suicide,  felo- 
nious or  otherwise,  sane  or  insane,"  or  "by  suicide,  sane  or  in- 
sane," or  "die  by  his  own  act  or  handi  sane  or  insane."  These 
conditions  have  been  generally  upheld  and  successfully  eliminate 
the  element  of  suicide,  so  that  no  kind  or  degree  of  insanity  will 
prevent  the  avoidance  if  the  insured  had  the  intent  to  do  the  act, 
eVfen  though  the  intent  of  an  unbalanced  mind,  or  realized  the 
physical  consequences  of  his  act.^^^  This  condition  does  not  at- 
tach where  there  is  an  absence  of  intent,  as  in  case  of  an  acci- 

152  Cooper  V.  Mass.  Ins.  Co.,  102  Mass.  227;  1  Big.  L.  &  Ace.  Ins.  Co. 
758.  This  same  doctrine  was  laid  down  In  several  cases  in  the  Federal 
court,  but  those  have  been  overruled  by  the  Supreme  Court  of  the  United 
States.  See  Nimlck  v.  Mut.  Ben.  L.  Ins.  Co.,  3  Brewst.  502;  Gay  v. 
Union  Mut.  L.  Ins.  Co.,  9  Blatchf.  142. 

153  Pierce  v.  Travelers'  Ins.  Co.,  34  Wis.  389;  5  Big.  L.  &  A.  Ins.  Cas. 
498;  Mallory  v.  Travelers'  Ins.  Co.,  47  N.  Y.  52;  7  Am.  Rep.  410;  Bigelow 
V.  Berkshire  Life  Ins.  Co.,  93  U.  S.  284;  Sup.  Commandery  v.  Ainsworth, 
71  Ala.  436;  46  Am.  Rep.  33'2;  Riley  v.  Hartford  L.  &  A.  Ins.  So.,  25 
Fed.  315;  Chapman  v.  Republic  L.  Ins.  So.,  6  Blss.  238;  Adkins  v.  Colum- 
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dent"*  The  Supreme  Court  of  the  United  States  ^'^^  has  thus 
expressed  the  rule:  "The  condition  here  relieves  the  company 
from  liability  only  when  the  self-destruction  wfes  intentional,  or 
committed  by  a  party  who  was  conscious  of  the  nature  of  the 
act  he  was  committing,  or  about  to  commit,  and  conscious  of  its 
direct  and  immediate  consequences,  though  ..the  act  may  have 
been  unaccompanied  by  'any  criminal  or  felonious  intent  or  pur- 
pose. It  does  not  apply  or  relieve  the  company,  where  the  death 
of  the  assured  was  accidental,  or  may  properly  be  said  to  have 
been  caused  by  accident,  though  brought  about,  it  may  be,  by  his 
own  handfe,  or  by  some  dangerous  or,  destructive  instrument  held 
in  them."  It  has  been  held,  however,  that  the  word  "insane," 
in  this  connection,  embraces  every  degree  of  insanity.^^^  Culpa- 
ble negligence,  as  in  taking  an  overdose  of  laudanum  to  relieve 
pain,  will  not  vitiate  the  contract.^"  Where  the  condition  was 
that  the  policy  should  be  void  if  the  insured  should  die  by  his 

bia  Ii.  ins.  Co.,  70  Mo.  27;  35  Am.  Rep.  410;  De  Gorgorza  v.  Knicker- 
bocker L.  Ins.  Co.,  65  N.  Y.  232;  Streeter  v.  Western  Union,  etc.,  Soc, 
65  Mich.  199;  31  N.  W.  779;  Billings  v.  Accident  Ins.  Co.,  etc.,  64  Vt.  78; 
24  Atl.  656;  Sabin  v.  Senate  Nat.  Union,  90  Mlcb.'l77;  51  N.  W.  202; 
Scartb  V.  Security  M.  L.  Ins.  Co.;  75  la.  346;  39  N.  W.  658;  Mut.  Reserve 
Fund  L.  Ass'n  v.  Payne  (Tex.  Civ.  A.),  32  S.  W.  1063;  Weber  v.  Home, 
etc.,  Ass'n,  21  Ind.  App.  345;  52  N.  E.  462;  Clemens  v.  Royal  Neighbors, 
14  S.  D.  116;  103  N.  W.  402;  Brown  v.  United  Moderns,  39  Tex.  Civ.  A. 
343;  87  S.  W.  357;  Moore  v.  Northwestern  Mut.  L.  Ins.  Co.,  192  Mass.  468; 
78  N.  E.  488;  Wood  v.  Sovereign  Camp  W.  O.  W.,  166  la.  391;  147  N.  W. 
888;  Sovereign  Camp  v.  Landown,  158  Ky.  841;  166  S.  W.  598. 

154  Edwards  v.  Travelers'  L.  Ins.  Co.,  22  Blatchf.  225;  20  Fed.  661;  Pen- 
fold  v.  Universal  L.  Ins.  Co.,  85  N.  Y.  317;  39  Am.  Rep.  660;  Keels  v.'  Mut. 
Reserve  F.  L.  Ins.  Co.,  29  Fed.  198;  Suppiger  v.  Covenant  M.  B.  Ass'n,  29 
Bradw.  595;  Union  Mut.  L.  Ins.  Co.  v.  Payne,  45  C.  C.  A.  193;  105  Fed. 
172;  Supreme  Lodgef  etc.,  v.  Gelbke,  198  111.  365;  64  N.  E.  1058;  Hart  v. 
Modern  Woodmen,  60  Kan.  936;  57  Pac.  936  and  cases  cited. 

155  Bigelow  v.  Insurance  Co.,  93  U.  S.  284,  citing  Pierce  v.  Travelers' 
Ins.  Co.,  34  Wis.  389;-  Cady  v.  Fidelity,  etc.,  Co.,  134  Wis.  322;  113  N.  W. 
967. 

156  Tritschler  v.  Keystone  M.  B.  Ass'n,  188  Pa.  St.  205;  36  Atl.  734; 
Keefer  v.  Modern  Woodmen,  203  Pa.  St.  129;  52  Atl.  164;  Spruill  v.  N.  W. 
Mut.  L.  Ins.  Co.,  120  N.  C.  141;  27  S.  E.  39;  Brower  v.  Supreme  Lodge, 
etc.,  74  Mo.  App.  490;  Hart  v.  Modern  Woodmen,  60  Kan.  936;  57  Pac.  936; 
Seltzwiger  v.  Modern  Woodmen,  204  111.  58;  68  N.  E.  478;  affg.  106  111.  App. 
449;  Clarke  v.  Equitable  Life,  etc.,  55  C.  C.  A.  200;  119  Fed.  374. 

157  Mut.  L.  Ins.  Co.  V.  Lawrence,  5  Bradw.  280. 
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^wn  act  or  hand,  "voluntary  or  otherwise,"  the  latter  wori  was 
held  too  vague  and  uncertain  to  cover  a  (?ase  where  the  insured 
took  his  own  life  while  insane.^^^  In  u  case  in  Ohio,^'^  where  the 
policy  was  to  be  void  if  the  insured  "shall  under  any  circum- 
stances die  by  his  own  hand,"  the  court  held  that  the  words 
"under  any  circumstances"  should  be  disregarded  as  too  general 
and  indefinite. ^^^ 

§  437.  Suicide  as  Accident. — As  suggested  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Bigelow  v.  Ins.  Co.,^^^ 
that  the  suicide  clause  does  not  apply,  or  relieve  the  company 
where  the  death  of  the  -assured  was  accidental,  or  may  properly 
be  said  to  have  been  caused  by  accident  though  brought  about 
by  his  own  hands,  the  Supreme  Court  of  Wisconsin  has  said :  ^^^ 
"The  court  refused  to  give  this  instruction  asked  by  appellant's 
counsel:  'It  is  immaterial  whether  Frank  A.  Cady  was  delirious 
or  not  at  the  time  immediately  preceding  his  death  and  'at  the 
time  he  went  over  the  railing,  if  his  act  in  going  over  -the  railing 
was  voluntary  on  his  part — that  is,  that  he  intended  to  throw 
himself  over  the  railing  in  the  manner  as  shown  by  the  evidence, 
— ^but  instructed  the  jury  in  substance  that  suicide,  sane  or  in- 
sane, involved  an  executed  purpose  to  take  one's  own  life,  'and 
that  if  Cady  went  over  the  railing  pursuant  to  a  design  to  take 
his  own  life,  he  died  by  suicide,  but  if,  when  he  committed  the 
act,  though  it  was  voluntary  and  involved  carelessness,  if  it  was 
not  with  a  conscious  purpose  to  take  his  life ;  if  by  reason  of  his 
mental  condition  he  did  not  appreciate  the  physical  nature  of 
the  surroundHngs  and  consequences  of  his  act  and  intend  to  take 
his  life,  the  result  was  not  suicide  within  the  meaning  of  the 
policy.  Whether  the  court  committed  error  in  refusing  the  re- 
quested instruction,  and  instructing  the  jury  as  indicated,  is 
ruled  by  Pierce  v.  Travelers  Ins.  Co.^^^  The  position  which  the 
court  there  took  in  respect  to  the  meaning  of  a  clause  in  a  policy 

158  Jacobs  V.  National  L.  Ins.  Oo.,  1  McArthur  632;  5  Big  L.  &  Ace.  Ins. 
Cas.  42;  4  Ins.  L.  J.  339. 

159  Schultz  V.  Ins.  Co.,  40  Ohio  St.  217. 

160  See  also  post,  §  533. 

161  93  U.  S.  384. 

162  Cady  V.  Fidelity  &  Casualty  Co.,  134  Wis.  322;  113  N.  W.  967. 
183  34  "Wis.  389. 
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of  insurance,  substantially  like  the  one  in  question,  is  unmis- 
takable, and  has  not  been  departed  from  by  any  subsequent  de- 
cision. The  effect  of  the  decision  above  rieferred  to  is  that  if  one 
takes  poison  by  .mistake,  or  steps  into  an  elevator  shaft,  not 
having  in  mind  for  the  time  being  its  existence,  or  falls  from  a 
window  or  any  place  involving  danger  while  walking  in  his  sleep 
or  flying  from  imaginary  danger,  he  not  having  any  mental  pur- 
pose of  self-destruction,  'and  deatl\  ensues,  such  result  is  acci- 
dental. The  court  said,  in  effect,  that  death,  resulting  from  an 
act  committed  under  the  influence  of  delirium,  as  by  one  who, 
in  a  paroxysm  of  fear,  precipitates  himself  from  a  window,  or, 
having  been  bled,  removes  the  bandage,  or  takes  poison  by  mis- 
take, and  death  ensues,  never  received  nor  deserved  the  name 
'suicide,*  and  is  not  within  the  meaning  of  the  language,  'death 
bu  suicide,  felonious  or  otherwise,  sane  or  insane.'  Such  lan- 
guage does  not  include  an,  act  of  self-destruction,  resulting  in 
death  whether  intentional  or  not,  unaccompanied  by  a  purpose 
to  effect  death,  with  the  absence  of  all  design  to  take  life."  So 
the  Court  of  Appeals  of  Kentucky  has  held ;  ^**  the  insured  com- 
mitting suicide  when  so  mentally  deranged  as  to  be  unconscious 
that  he  was  killing  himself,  the  act  will  not  be  deemed  his,  but 
will  be  regarded  in  law  as  an  accidental  killing.  Under  the  pecu- 
liar wording  of  the  Missouri  statute,  which  we  will  consider  later, 
suicide  is  an  accident  if  not  contemplated  at  the  time  the  policy 
was  taken  out,  so  far  as  accident  insurance  policies  are  con- 
cerned.^"^'^ 

§  438.  Questions  of  Pleading,  Evidence,  Etc.,  in  Cases  of  Sui- 
cide.— In  a  suit  on  a  life  insurance  policy,  which  provides  against 
liability  for  suicide,  whether  caused  by  insanity  or  not,  and  where 
suicide  is  pleaded  as  a  defense,  the  burden  of  proving  it  is  on  the 
defendant.^'^    And  when  circumstantial  evidence,  only,  is  relied 

184  Metropolitan  Life  Ins.  Co.  v.  Thomas,  32  Ky.  L.  770;  106  S.  W.  1175; 
see  also  Masonic  Life  Ass'n  v.  Pollard,  121  Ky.  349;  89  S.  W.  219;  Modern 
woodmen  of  America  v.  Neeley,  33  Ky.  L.  758;  111  S.  W.  282;  Inter- 
Southern  Life  Ins.  Co.  v.  Boyd  (Ky.),  124  S.  W.  333. 

104a  Post,  §  532. 

166  Dennis  v.  Union  Mut.  L.  Ins.  Co.,  84  Cal.  570;  24  Pac.  120;  Meacham 
V.  N.  Y.  St.,  etc.,  Ass'n,  120  N.  Y.  237;  24  N.  E.  283;  Mut.  L.  Ins.  Co.  v. 
Tillman,  84  Tex.  31;  19  S.  W.  294;  Bachmeyer  v.  Mut.  Reserve  Fund 
Ass'n,  82  Wis.  255;  52  N.  W.  101;  Washburn  v,  Nat.  Accident  Soc,  10  N.  Y. 
Sups.  866. 
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on,  the  defense  fails  unless  the  circumstances  exclude  with  rea- 
sonable certainty  'any  hypothesis  of  death  by  accident,  or  by  the 
act  of  another.^"^  As,  where  the  assured  cut  an  artery  with 
broken  glass.^^'  Where  a  note,  evidencing  an  intention  to  end 
his  life,  was  left  by  the  assured,  it  was  held  that  it  excluded  the 
hypothesis  of  accident.^*^  Evidence  of  declarations  of  insured 
as  to  his  intention  to  commit  suicide  is  admissible.^^*  The  pre- 
sumption of  law  is  against  suicide  and  the  courts  incline  to  the 
view  that,  as  the  gist  of  the  act  is  the  intent,  there  must  be  some 
evidence  of  an  intention  of  suicide.  The  mere  fact  of  the  body 
of  the  insured  being  found  with  ai^pistol  in  his  hand  and  a  bullet 
wound  in  the  head  is  ordinarily  not  sufficient  to  prove  suicide.^^" 
Nor  where  the  insured  took  acid  in  order  to  frighten  his  wife 
into  giving  him  money.^'^  And  so  where  different  bottles,  one  of 
medicine  and  one  of  poison,  were  on  the  mantel,  and  the  one  of 
poison  was  taken.^'^  An  allegation  that  assured  "did  then  and 
there  immorally,  wrongfully  and  willfully"  commit  suicide,  is  an 
allegation   that   the    assured   committed    suicide   while    sane.^'^ 

leaLeman  v.  Manhattan  L.  Ins.  Co.,  46  La.  Ann.  1189;  15  So.  388;  Mal- 
lory  V.  L.  Ins.  Co.,  47  N.  Y.  52;  Germania  L.  Ins.  Co.  v.  Ross-Lewin,  24 
Colo.  43;  51  Pac.  488;  Grand  Lodge,  etc.,  v.  Wieting,  168  111.  408;  48  N.  E. 
59;  Moore  v.  Northwestern  M.  L.  Ins.  Co.,  102  Mass.  468;  78  N.  E.  488; 
Fidelity  Mut.  L.  Ins.  Co.  v.  Blaln,  144  Mich.  218;  107  N.  W.  877  (bill  in 
equity  to  cancel  policy);  Almond  v.  Modern  Woodmen,  133  Mo.  App.  382; 
113  S.  W.  695;  Modern  Woodmen  v.  Craiger,  175  Ind.  30;  93  N.  E.  209; 
90  N.  E.  84;  Walden  v.  Des  Moines  L.  Ass'n,  89  Neb.  546;  131  N.  W.  962. 

167  Parish  v.  Mut.  Ben.  L.  Ins.  Co.,  19  Tex.  Civ.  A.  457;  49  S.  W.  153. 

168  Mut.  L.  Ins.  Co.  V.  Hay  ward  (Tex.  Civ.  App.),  27  S.  W.  36;  Fidelity 
M.  L.  Ass'n  V.  Miller,  34  C.  C.  A.  441;  92  Fed.  63;  Elliot  v.  Des  Moines 
L.  Ins.  Co.,  163  Mo.  132;  63  S.  W.  400;  Supreme  Lodge,  etc.,  v.  Foster,  26 
Ind.  App.  333;  59  N.  E.  877. 

169  Klein  v.  Knights  and  Ladies  of  Security,  87  Wash.  179;  151  Pac.  241; 
L.  R.  A.  1916-B  816.  A  valuable  and  elaborate  note  exhaustively  review- 
ing the  law  on  this  subject  is  appended  to  this  case. 

170  Union  Mut.  L.  Ins.  Co.  v.  Payne,  45  C.  C.  A.  193;  105  Fed.  172;  Trav- 
elers Ins.  Co.  V.  Niklas,  88  Md.  470;  41  Atl.  906;  Kornig  v.  Western  L.  Ind. 
Co.,  102  Minn.  31;  112  N.  W.  1039;  Zearfoss  v.  Switchmen's  Union,  102 
Minn.  56;  112  N.  W.  1044. 

171  Courtemanche  v.  Supreme  Council,  etc.,  136  Mich.  30;  98  N.  W.  749; 
see  also  Supreme  Council,  etc.,  v.  Heineman,  25  Ky.  L.  1604;  78  S.  W.  406. 

172  Sovereign  Camp,  Etc.,  v.  Bridges,  7  Ind.  Terr.  433;  104  S.  W.  672. 

173  N.  W.  Benevolent  Ass'Ji  v.  Bloom,  21  111.  App.  159. 
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Where  the  evidence  is  conflicting  as  to  whether  death  was  caused! 
by  the  intention  or  accidental  act  of  deceased,  it  will  be  presumed 
that  the  death  resulted  from  accident.^'*  And  in  actions  upon 
life  policies,  where  the  defense  is  suicide,  a  wide  latitude  of  evi- 
dence is  permitted  and  all  the  facts  bearing  in  any  manner  upon 
the  mental  condition,  habits  and  circumstances  of  assured  are 
admissible.  It  is  an  open  question  whether  the  coroner's  inquest 
is  admissible.^''  It  is  not  necessary  to  here  examine  in  detail  the 
cases  'which  have  discussed  the  admissibility  of  evidence,  but  the 
cases  themselves  must  be  examined.^'*  In  all  of  these  cases  the 
various  conflicting  circumstances  bearing  upon  the  question  are 
fully  discussed.^''    Where  the  application  agreed  that  the  loss 

17*  Ingersoll  v.  Knights  of  Golden  Rule,  47  Fed.  272. 

175  The  following  cases  are  in  the  affirmative:  Aetna  L.  Ins.  Co.  v. 
Kaiser,  24  Ky.  L.  2454;  74  S.  W.  203;  Union  Cent.  L.  Ins.  Co.  v.  HoUowell, 
14  Ind.  A'DP.  611;  43  N.  E.  277;  Ins.  Co.  v.  Schmidt,  40  Ohio  St.  112; 
Knights  Templar,  etc.,  Co.  v.  Crayton,  209  111.  550;  70  N.  B.  1066;  Grand 
Lodge,  etc.,  v.  Wieting,  168  111.  408;  48  N.  E.  59.  Contra:  Wasey  v.  Trav- 
elers Ins.  Co.,  126  Mich.  119;  85  N.  W.  459;  Louis  v.  Conn.  M.  L.  Ins.  Co., 
172  N.  Y.  659;  65  N.  E.  1119.      ^  v 

176  Bachmeyer  v.  Mut.  Reserve  Fund  L.  Ass'n,  82  Wis.  255;  52  N.  W. 
101;  same  case  on  second  appeal,  87  Wis.  325;  58  N.  W.  399;  Walcott  v. 
Metropolitan  L.  Ins.  Co.,  64  Vt.  221;  24  Atl.  992;  Sargent  v.  Home  Benev. 
Ass'n,  35  Fed.  711;  Miit.  Benev.  L.  Ins.  Co.  v.  Daviess,  87  Ky.  541;  9  S.  W. 
812;  Washburn  v.  Nat.  Ace.  Soc,  10  N.  Y.  Supp.  366;  Meacham  v.  N.  Y. 
St.  Mut.  Benev.  Ass'n,  120  N.  Y.  237;  24  N.  E.  283;  Mut.  L.  Ins.  Co.  v. 
Tillman,  84  Tex.  31;  19  S.  W.  294. 

177  The  presumption  of  law  is,  where  a  dead  body  is  found  and  there  is 
no  direct  evidence  as  to  cause  of  death,  that  the  death  was  neither  by 
suicide  nor  murder.  Conn.  Mut.  L.  Ins.  Co.  v.  McWhirter,  19  C.  C.  A. 
519;  73  Fed.  444;  44  U.  S.  App.  492;  Stephenson  v.  Bankers  L.  Ass'n, 
108  la.  637;  79  N.  W.  459;  Supreme  Council,  etc.,  v.  Brashears,  89  Md. 
624;  43  Atl.  866;  Dickerson  v.  N.  W.  Mut.  L.  Ins.  Co.,  200  111.  270;  65  N.  E. 
694;  affg.  102  III.  App.  280.  And  where  the  evidence  is  equally  balanced 
the  finding  should  be  against  suicide.  Mutual  L.  Ins.  Co.  v.  Wiswell,  56 
Kan.  765;  44  Pac.  996;  35  L.  R.  A.  258.  But  where  the  evidence  Is  con- 
clusive, leaving  no  other  conclusion  possible,  a  peremptory  Instruction  in 
favor  of  defendant  should  be  given.  Sovereign  Camp,  etc.,  v.  Haller,  24 
Ind.  App.  108;  56  N.  E.  255;  Agen  v.  Metropolitan  L.  Ins.  Co.,  105  Wis. 
217;  80  N.  W.  1120;  Pagett  v.  Conn.  Mut.  L.  Ins.  Co.,  55  App.  Dlv.  628; 
66  N.  Y.  Supp.  804;  Hart  v.  Trustees  Gr.  Lodge,  etc.,  108  Wis.  490;  84 
N.  W.  851;  Ingram  v.  National  Union,  103  la.  395;  72  N.  W.  559;  Korn- 
field  v.  Supreme  Lodge,  etc.,  72  Mo.  App.   604;    SomervlUe  v.  Knights 
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should  not  be  paid  in  case  of  death  by  suicide,  the  certificate  'and 
application  were  held  one  instrument.^'*  We  have  not  deemed  it 
necessary  to  refer  to  the  large  number  of  cases  decided  during 
the  last  ten  or  twelve  years  where  conflicting  evidence  was  con- 
sidered and  the  verdict  for  the  plaintiff  was  upheld  or  reversed. 
Wherever  possible  the  verdict  has  been  sustained  on  appeal  and 
in  very  few  cases  reversed.  The  company  is  entitled  to  a  suf- 
ficient time  to  learn  of  all  the  facts  bearing  upon  the  case  by 
investigation  and,  although  the  policy  provided  that  the  amount 
should  be  paid  within  sixty  days  after  due  notice  and  proof,  it 
was  held,^'®  that  three  months  and  a  few  days  was  not  an  un^ 
reasonable  time  to  elapse  before  notifying  the  beneficiary  of  the 
result  of  the  investigation. 

§  439.    The  Same  Subject — An  Illustrative  Case. — It  is  seldom 
that  suicide  can  be  proved  by  direct  evidence.    The  burden  of 

Templar,  etc.,  Co.,  11  App.  D.  C.  417;  Wolff  v.  Mut.  Reserve  P.  L.  Ass.,  51 
La.  Ann.  1260;  26  Sou.  89;  Fletcher  v.  Sovereign  Camp,  etc.,  81  Miss.  249; 
32  Sou.  923;  Voelkel  v.  Supreme  Tent,  etc.,  116  Wis.  202;  92  N.  W.  1104- 
1135;  ShotlifE  v.  Modern  Woodmen,  etc.,  100  Mo.  App.  138;  73  S.  W.  326; 
Clement  v.  Supreme  Lodge,  113  Tenn.  40;  81  S.  W.  1249.  In  the  following 
cases  the  evidence  was  held  insufficient:  Cox  v.  Royal  Tribe,  etc.,  42 
Oreg.  365;  71  Pac.  73;  60  L.  R.  A.  620;  National  Union  v.  Bennett,  20 
App.  D.  C.  527;  Fidelity,  etc.,  v.  Egbert,  28  C.  C.A.  281;  84  Fed.  410;  50 
U.  S.  App.  200;  National  Union  v.  Thomas,  10  App.  D.  C.  277;  Boynton  v. 
Equitable  L.  Ass.  Co.,  105  La.  Ann.  702;  29  Sou.  490;  52  L.  R.  A.  687.  In 
addition  to  the  cases  already  cited  the  following  will  be  found  Instructive 
as  bearing  on  questions  of  evidence:  Hale  v.  Life  Indemnity,  etc.,  Co.,  65 
Minn.  548;  68  N.  W.  182;  Matlock  v.  Mut.  L.  Ins.  Co.,  37  W.  N.  C.  526; 
Reus  V.  N.  W.  Mut.  L.  Ass'n,  100  Wis.  266;  75  N.  W.  991;  Casey  v.  National 
Union,  3  App.  D.  C.  510;  Ritter  v.  Mut.  Life  Ins.  Co.,  169  U.  S.  159;  18  Sup. 
Ct.  Reptr.  300;  Sharland  v.  Washington  L.  Ins.  Co.,  41  C.  C.  A.  307;  101 
Fed.  206;  Modern  Woodmen  v.  Kozak,  63  Neb.  146;  88  N.  W.  248;  Brignac 
V.  Pacific  M.  L.  I.  Co.,  112  La.  574;  36  Sou.  595.  Sanity  in  case  of  suicide 
is  presumed.  Hopkins  v.  N.  W.  IVlutual  L.  I.  Co.,  94  Fed.  729.  As  to  in- 
structions: Union  Cent.  L.  Ins.  Co.  v.  Hollowell,  14  Ind.  App.  611;  43 
N.  E.  277.  Generally,  see  Travelers  Ins.  Co.  v.  Nitterhouse,  11  Ind.  App. 
155;  38  N..E.  1110;  John  v.  N.  W.  M.  R.  Ass'n,  90  Wis.  332;  63  N.  W.  276 
41  L.  R.  A.  587;  Brown  v.  Sun  Life  Ins.  Co.  (Tenn.  Ch.),  57  S.  W.  415 
51  L.  R.  A.  252;  Standard  L.  &  A.  Ins.  Co.  v.  Thornton,  40  G.  C.  A.  564 
100  Fed.  582;  49  L.  R.  A.  116.    See  also  post,  §  533. 

178  N.  W.  Benev.,  etc.,  v.  Hand,  29  111.  App.  731;  Sabin  v.  Senate  Nat. 
Union,  90  Mich.  177:  51  N.  W.  202. 

ira  Salentine  v.  Mut.  Benef.  L.  Ins,  Co,,  79  Wis.  580;  48  N.  W.  855. 
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proof  is  on  the  defendant  wlio  alleges  suicide  and  circumstantial 
evidence  is  relied  upon.  To  show  the  attitude  of  the  courts,  we 
may  give  the  opinion  in  the  case  of  Parrish  v.  Order  of  United 
Commiercial  Travelers.^*"  The  defenses  of  want  of  notice  and 
suicide  were  pleaded.  The  latter  is  stated  by  the  court  as  fol- 
lows: "That  Eugene  M.  Parrish  had  caused  his  own  death  by 
intentionally  shooting  himself  in  the  head  with  a  pistol ;  and  the 
constitution  of  the  order  provided  that  there  should  be  no  liabil- 
ity under  the  policy  for  death  resulting  from  intentional  self- 
inflicted  injury.  On  the  trial  both  plaintiff  and  defendant  asked 
for  a  directed  verdict.  But  the  District  Judge  submitted  the 
issues  to  the  jury,  with  the  result  that  a  verdict  was  found  for 
the  defendant.  .  .  .  The  plaintiff  first  contends  that  the  no- 
tice ten  days  after  death  required  by  the  provision  of  the  con- 
stitution above  quoted  has  no  application  to  a  case  of  instan- 
taneous death,  and  that  the  jury  should  have  been  so  charged. 
The  liability  of  the  order  as  fixed  by  the  constitution  is  for 
'bodily  injury  effected  through  external,  violent  and  accidental 
means  which  alone  and  independent  of  all  other  causes  shall 
occasion  death  immediately  or  within  six  months  from  the  hap- 
pening thereof.'  It  is  therefore  perfectly  clear  that  the  require- 
ment of  notice  'in  the  event  of  death  resulting  from  external, 
violent  and  accidental  means,  as  hereinbefore  provided,'  'applies 
to  a  death  resulting  'immediately'  from  the  injury.  „It  is  true, 
as  said  in  the  argument  of  plaintiff's  counsel,  that  cases  might 
arise  where  from  lack  of  knowledge  of  the  death  or  other  causes 
it  would  be  impossible  for  the  beneficiary  to  give  notice  ten  days 
after  the  death.  But  this  is  not  a  case  of  that  kind.  The  fact 
that  a  contract  may  become  impossible  of  performance  from  cir- 
cumstances beyond  the  control  of  the  party  obligated,  does  not 
affect  its  validity  nor  relieve  from  performance  when  possible. 
The  instructions  of  the  court  on  this  point  were  equivalent  to  a 
direct  instruction  to  the  jury  that  the  conditions  as  to  notice  and 
furnishing  proof  of  loss  had  been  waived  by  the  defendant.  It 
appears  clearly  from  the  record  and  from  the  excellent  state- 
ment of  the  evidence  in  the  brief  of  counsel  for  the  plaintiff  that 
the  facts  from  which  the  jury  were  told  they  should  infer  waiver 

ISO  (C.  C.  C.)  232  Fed.  425. 
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were  either  not  disputed  or  established  by  uncontroverted  testi- 
mony. Hence  it  is  impossible  not  to  infer  that  the  jury  must 
have  found  that  the  defendant  had  waived  the  requirements  of 
the  policy  as  to  notice  and  proof  of  death,  and  there  is  no  ground 
therefore  for  the  plaintiff  to  complain  of  the  failure  to  give  a 
direct  instruction  that  the  defendant  had  waived  the  provision 
of  its  constitution  pertaining  to  notice  and  proo?  of  death.  The 
important  question  is  whether  the  plaintiff  was  entitled  to  an 
instruction  that  Eugene  M.  Parrish  had  not  committed  suicide 
and  that  the  plaintiff  was  therefore  entitled  to  recover.  On  this 
subject  the  charge  was  as  follows:  'The  court  charges  you  that 
on  the  issue  of  suicide  raised  by  the  defendant  as  a  ground  for 
avoiding  the  payment  of  the  policy  sued  on,  the  burden  of  proof 
is  upon  the  defendant  to  establish  such  defense.  That  the  pre- 
sumption, notwithstanding  the  finding  of  the  dead  body  of  the 
insured  in  the  position  described  in  the  testimony,  with  his  hands 
on  the  pistol  lying  between  his  legs,  and  the  hole  in  his  head,  is 
that  he  met  his  death  accidentally,  and'  that  the  plaintiff  is  en- 
titled to  recover,  unless  the  defendant  can  overcome  the  burden 
thus  placed  upon  it ;  that  is  to  say,  unless  the  testimony  excludes 
all  reasonable  hypotheses  that  the  shooting  was  accidental,  and 
you  are  convinced  that  the  deceased  intentionally  took  his  life  , 
by  inflicting  the  wound  in  his  head.'  The  plaintiff's  position  is 
that  the  District  Judge  should  have  held  and  charged  as  a  mat- 
ter of  law  that  the  evidence  did  not  exclude  all  reasonable  hy- 
potheses that  the  shooting  was  accidental,  and  that  the  verdict 
should  be  for  the  plaintiff.  There  was  little  difference  as  to  the 
facts;  the  m'ain  issue  is  the  inference  to  be  drawn  from  them. 
Eugene  M.  Parrish  was  a  traveling  salesman  about  25  years  old, 
in  excellent  health,  successful  in  business,  sunny  and  bright  in 
disposition,  held  in  high  esteem,  and,  so  far  as  known,  free  from 
serious  anxiety  or  trouble.  Early  in  the  afternoon  of  Thursday, 
May  27,  1911,  he  arrived  at  the  Hotel  Hamilton  in  Bristol.  At 
supper  he  directed  the  waiter  to  have  his  breakfast  on  the  table 
at  9 :30  the  next  morning.  The  next  morning  he  was  found  dead 
in  his  bed  from  a  pistol  shot  which  entered  a  little  above  the 
right  temple.  There  were  powder  burns  around  the  point  of 
entrance  of  the  ball  and  on  the  left  forefinger  and  perhaps  the 
thumb.    One  of  the  witnesses  testified  that  the  ball  had  entered 
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at  right  angles  with  the  head  and  that  in  his  opinion, the  pistol 
could'  not  have  been  fired  more  than  18  inches  away  from  the 
head.  Deceased  was  lying  on  his  back,  dressed  except  his  coat 
and  vest,  with  his  body  turned  a  little  to  the  left  side  and  his 
feet  on  the  iBloor.  The  right  hand  was  resting  across  his  body 
■and  the  left  hand  nearly  straight  on  the  bed.  The  pistol  was  on 
the  bed  between  his  thighs,  pointing  from  one  to  the  other.  One 
chamber  had  been  discharged ;  all  th0»others  were  loaded.  A  box 
containing  cartridges  was  on  the  mantel.  The  evidence  was  con- 
flicting as  to  whether  the  deceased  had  recently  acquired  the  pis- 
tol or  had  owned  it  for  some  time.  Scattered  on  the  hearth  were 
a  quantity  of  papers  which  had  been  torn  into  sm'all  pieces. 
Some  were  found  to  be  orders  for  goods  or  other  business  memo- 
randa and  some  letters.  Two  or  three  letters  were  in  a  woman's 
or  boy's  handwriting.  A  postcard  was  formed  from  some  of  the 
pieces  which  had  on  it  a  picture  of  a  man  and  woman  walking 
and  conversing,  and  this  writing :  'Have  you  had  a  walk  like  this 
lately?  Had  a  long  letter  from  Miss  M.  H.  You  ought  to  see 
what  she  said  you  said  about  me.  Will  show  you  soon.'  The 
two  doors  to  the  room  were  locked,  and  there  was  nothing  to  indi- 
cate the  presence  of  any  other  person  in  the  room  at  the  time  of 
the  tragedy.  Did  this  evidence  require  the  District  Judge  to 
direct  a  verdict  for  the  plaintiff,  or  to  leave  the  issue  of  acciden- 
tal death,  or  suicide,  to  the  jury?  In  Cosmopolitan  Life  Ins.  Co. 
V.  Koegal,^^^  the  Supreme  Court  of  Appeals  states  the  rule  that : 
'Where  the  evidence  of  self-destruction  is  circumstantial,  the  de- 
fendant fails,  unless  the  circumstances  exclude  with  reasonable 
certainty  any  hypothesis  of  death  by  accident  or  by  the  act  of 
another.  We  cite  a  few  of  the  many  authorities  holding  this 
rule  to  be  now'  unquestioned  and  restating  it  in  different 
forms.  ^^^    In  the  Virginia  cases  and  all  others  to  which  we  have 

1S1104  Va.  619;  52  S.  E.  166. 

182  Travelers'  Ins.  Co.  v.  McConkey,  127  U.  S.  661;   8  Sup.  Ct.  1360;   32 
L.  Ed.  308;  Life  Ins.  Co.  of  Va.  v.  Halrston,  108  Va.  832;   62  S.  E.  1057 
128  Am.  St.  Rep.  989;  Metropolitan  Life  Ins.  Co.  v.  DeVault,  109  Va.  392 
63  S.  E.  982;  17  Ann.  Cas.  27;  Sou.  Atl.  Life  Ins.  Co.  v.  Hurt,  115  Va.  398 
79  S.  E.  401;  Cochran  v.  Mutual  Life  Ins.  Co.  (C.  C),  79  Fed.  46;  Fidelity 
&  Casualty  Co.  v.   Egbert,   84  Fed.   410;    28   C.   C.   A.   281;    Tackman  v. 
Brotherliood  of  Am.,  132  Iowa  64;  106  N.  W.  350;  8  L.  R.  A.  (N.  S.)  974; 
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referred  the  question  was  not  whether  the  jury  should  have  been 
directed  to  find  for  the  plaintiff,  but  whether  a  verdict  in  favor 
of  the  plaintiff  should  be  set  aside  on  the  ground  that  the  evi- 
dence conclusively  proved  suicide.  In  view  of  the  frequency  of 
suicide  it  cannot  be  doubted  that  some  courts  have  gone  very  far 
in  applying  the  rule  of  presumption  against  it;  but  all  the  au- 
thorities agree  that,  although  the  presumption  is  against  suicide, 
and  the  defendant  must  take  the  burden  of  showing  it  by  clear 
and  satisfactory  evidence,  and  that  the  jury  should  be  so  in- 
structed, yet  where  there  is  evidence  so  tending  to  support  the 
defense  of  suicide  that  reasonable  men  might  differ  as  to  whether 
the  inference  of  suicide  or  accidental  death  should  be  drawn, 
then  the  inference  must  be  drawn  by  the  jury  and  not  the  court. 
We  find  no  clearer  statement  of  the  test  required  by  common 
sense  than  that  thus  given  in  Life  Ins.  Co.  of  Va.  v.  Hairston, 
supra,T)y  the  Supreme  Court  of  Appeals  of  Virginia  speaking 
through  Judge  Keith:  'We  are  of  opinion  that  the  defense  of 
suicide  should  be  established  by  clear  and  satisfactory  proof, 
such  as  is  required  to  establish  a  fraud.'  In  Leman  v.  Manhat- 
tan Life  Ins.  Co.,^*^  the  verdict  in  favor  of  the  defendant  on  the 
issue  of  suicide  was  set  aside,  the  court  saying:  'In  this  condi- 
tion of  the  record  there  is  no  adquate  basis  to  refer  the  death  to 
the  intentional  act  of  the  deceased.  If  there  are  indications  that 
point  to  suicide,  there  are  other  features  not  consistent  with  that 
theory.'  While  that  case  and  this  are  similar  in  some  of  the 
facts,  there  are  important,  differences.  Ther^,  as  here,  there  was 
proof  of  death,  cheerfulness  and  apparent  happiness,  and  absence 
of  any  known  reason  for  suicide.  The  circumstances  of  death  are 
thus  stated  by  the  court :  'The  body,  found  with  the  wound  from 
a  gunshot,  causing  death;  the  discharged  pistol,  wedged,  or  as  if 

Cady  V.  Fidelity  &  Casualty  Co.,  134  Wis.  S22;  113  N.  W.  967;  17  L.  R.  A. 
(N.  S.)  260;  Wilkinson  v.  Aetna  Life  Ins.  Co.,  240  Ills.  205;  88  N.  E.  550; 
25  L.  R.  A.  (N.  S.)  1256;  130  Am.  St.  Rep.  269;  Krogh  v.  Modern  Brother- 
hood of  Am.,  153  Wis.  397;  141  N.  W.  276;  45  L.  R.  A.  (N.  S.)  404; 
Bohaker  v.  Travelers  Ins.  Co.,  215  Mass.  32;  102  N.  E.  3-42;  46  L.  R.  A. 
(N.  S.)  543;  Boynton  v.  Equitable  Life  Ins.  Soc,  105  La.  202;  29  South. 
490;  52  L.  R.  A.  687;  Mallory  v.  Travelers  Ins.  Co.,  47  N.  Y.  52;  7  Am. 
Rep.  410. 
183  46  La.  Ann.  1189;  15  Sou.  388;  24  L.  R.  A.  589;  49  Am.  St.  Rep.  348. 
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it  had  been  forced,  on  the  thumb  of  the  right  hand;  the  body 
reclining  on  the  sofa  as  of  one  sleeping;  the  left  arm  rested  on 
the  breast;  the  right  leg  crossed  on  the  left;  the  head  in  the 
usual  position  of  one  in  repose;  and  there  being  no  evidence  of 
any  convulsive  movement,  if  we  correctly  translate  the  technical 
word  'jactitation'  used  by  the  physicians  who  testify.  The  pistol 
was  'tightly  wedged'  to  the  thumb,  so  as  to  require  force  to  re- 
move it.  The  question  is  whether  these  appearances  point  to 
suicide  to  the  exclusion  of  any  other  cause.  Why  not,  with  equal 
potency,  to  accidental  death  or  death  by  the  hand  of  another? 
In  the  present  case  there  was  evidence  that  the  deceased  was 
somewhat  depressed  when  he  left  home ;  that  there  were  powder- 
burns  at  the  wound  and  also  on  the  left  forefinger,  indicating 
discharge  of  the  pistol  very  close  to  the  temple,  and  the  use  of 
the  right  hand  in  firing  it  and  of  the  left  in  holding  it  very  close 
to  the  temple.  Taken  in  connection  with  this  evidence,  the  tear- 
ing up  of  a  large  number  of  letters  and  other  papers  was  a  cir- 
cumstance of  significance.  "We  cannot  d^oubt  these  facts  might 
well  exclude  in  the  minds  of  reasonable  men  any  other  inference 
than  that  the  deceased  intentionally  shot  himself;  'and  that  the 
issue  was  properly  submitted  to  the  jury." 

§  440.  When  Suicide  No  Defense. — ^Where  the  policy,  or  the 
constitution  and  laws  of  the  society  or  order,  contain  no  provi- 
sion qualifying  the  right  to  recover  if  the  assured  or  member 
takes  his  own  life,  suicide  is  not  a  defense.^^*  This  statement 
must  be  understood,  however,  as  qualified  by  the  conditions  that 
suicide  was  not  contemplated  when  the  policy  was  issued  or  was 
committed  feloniously.^^'  It  is  a  question,  however,  whether,  if 
suicide  was  a  crime  under  the  statute  law,  a  death  by  suicide 
would  not  be  within  a  condition  vitiating  the  policy  if  the  as- 
sured should  die  in  violation  of,  or  any  attempt  to  violate,  any 
criminal  law  of  the  United  States  or  of  the  State  or  country 

184  Mill  V.  Rebstock,  29  Minn.  380;  Darrow  v.  Family  Fund  Soc,  42 
Hun.  245;  Freeman  v.  National  Benefit  Soc,  Id.  252;  Fitch  v.  Am.  Popular 
Life  Ins.  Co.,  59  N.  Y.  557;  Patrick  v.  Excelsior  L.  Ins.  Co.,  67  Barb.  202; 
4  Hun.  263;  Kerr  v.  Union  Benev.  Ass'n,  39  Minn.  174;  39  N.  W.  312; 
Darrow  v.  Family  Fund  Soc,  116  N.  Y.  537;  22  N.  E.  1093;  altg.  42  Hun. 
245. 

185  See  ante,  §  429. 
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where  the  ^^*  member  may  be.  It  has  been  held  that  a  benefit 
society  may  enact  a  law  providing  that  the  benefit  shall  be  for- 
feited if  the  member  take  his  own  life  "sane  or  insane,"  which 
will  bind  all  members  irrespective  of  the  time  when  they  became 
such,  whether  before  or  after  the  enactment  of  such  law,  pro- 
vided the  certificate  or  laws  stipulate  that  the  member  shall  com- 
ply with  all  the  laws  of  the  order  then  in  force  or  those  which 
may  subsequently  be  enacted. ^^'  But  there  is  much  authority  to 
the  contrary. ^'^ 

§  441.  Statutes  Prohibiting  Defense  of  Suicide.  —  In  some 
States  statutes  exist  providing  that  "it  shall  be  no  defense  that 
the  assured  committed  suicide  unless  it  shall  be  shown  to  the 
satisfaction  of  the  court,  or  jury,  trying  the  cause,  that  the  as- 
sured contemplated  suicide  at  the  time  he  made  his  application 
for  the  policy,  and  any  stipulation  in  the  policy  to  the  contrary 
shall  be  void. ' '  ^^^  The  Supreme  Court  of  the  United  States  has 
construed  the  meaning  of  the  words  "committed  suicide,"  as 
used  in  this  statute,  as  follows: ""  "But  we  are  of  opinion  that 
the  word  'suicide'  is  not  used  in  this  statute  in  its  technical  and 
legal  sense  of  self-destruction  by  a  sane  person,  but  according 
to  its  popular  meaning  of  death  by  one's  own  hand,  irrespective 
of  the  mental  condition  of  the  person  committing  the  act.  The 
result  of  the  construction  urged  by  the  defendant  would  be  that, 
if  a  perfectly  sane  man  voluntarily  and  from  anger,  pride  or 
jealousy,  or  a  mere  desire  to  escape  from  the  ills  of  life,  puts  an 
end  to  his  life,  and  thereby -becomes  guilty  of  the  crime  of  self- 
murder,  and  of  a  fraud  upon  the  insurance  company,  the  com- 
pany would  still  be  responsible,  unless  it  could  be  shown  that  the 
insured  contemplated  suicide  at  the  time  he  made  his  application 
for  the  policy ;  while,  if  he  committed  the  same  act  while  insane, 
and  therefore  irresponsible,  the  statute  would  not  apply,  and  the 

186  Darrow  v.  Family  Fund  Soc,  supra. 

187  Supreme  Commandery,  etc.,  v.  Ainsworth,  71  Ala.  436;  46  Am.  Rep. 
332. 

issshlpman  v.  Protected  Home  Circle,  174  N.  Y.  398;  67  N.  E.  85.  And 
see  ante,  §  227  et  seq. 

189  I  Rev.  St.  of  Mo.  of  1889,  Sec.  5982;  R.  S.  Mo.  1909,  §  6945. 

190  Knights  Templar,  etc.,  Co.  v.  Jarman,  187  U.  S.  197;  s.  c.  44  C.  C.  A. 
93;  104  Fed.  638. 

971 


§   441  LIFE  AND  ACCIDENT   INSURANCE. 

company  would  not  be  liable  under  the  terms  of  the  policy,  which 
provided  that  it  should  become  void  'in  case  of  the  self-destruc- 
tion of  the  holder,  .  .  .  whether  voluntary  or  involuntary, 
sane  or  insane.'  In  the  one  case,  as  we  held  in  Ritter  v.  Mutual 
Life  Insurance  Co.,^'^  that  is,  of  self-destruction  by  a  sane  man, 
not  only  would  the  policy  be  void,  whether  there  were  a  provi- 
sion to  that  effect  or  not,  but  even  a  contract  that  it  should  be 
valid  under  such  circumstances  was  thought  to  be  against  public 
policy  and  subversive  of  sound  morality ;  ^^^  while  in  the  other 
case  of  a  suicide  by  an  insane  person,  the  insured  is  guilty  of  no 
wrong  to  the  company,  if  he  be  incapable  of  understanding  the 
moral  consequences  of  his  own  act,  ^nd  there  is  no  reason  in  law 
or  morals  why  the  company  should  not  pay.  It  is  impossible  to 
suppose  that  the  legislature  could  have  contemplated  such  a  con- 
tingency, and  a  construction  that  would  lead  to  this  result  should 
be  deemed  inadmissible,  unless  the  language  of  the  statute  were 
too  plain  to  be  misunderstood.  The  statute  was  manifestly  in- 
tended to  apply  to  all  cases  of  self-destruction  or  suicide,  unless 
the  same  were  contemplated  at  the  time -application  was  made 
for  the  policy,  and  the  fact  that  we  may  have  given  a  different 
construction  to  the  same  words  when  used  in  a  policy  of  insur- 
ance does  not  militate  against  this  theory.  The  same  words  may 
require  a  different  construction  when  used  in  different  docu- 
ments, as,  for  instance,  in  a  contract,  and  a  statute ;  and  identity 
of  words  is  not  decisive  of  identity  of  meaning  where  they  are 
used  in  different  connections  and  for  different  purposes.  In  a 
contract,  the  technical  rights  of  the  parties  only  are  involved — 
in  a  statute,  an  important  question  of  public  policy.  If  this  stat- 
ute were  read  alone  and  disembarrassed  by  the  construction  given 
to  these  words  in  policies  of  insurance,  not  a  doubt  would  arise 
as  to  its  application  to  all  cases  of  self-destruction ;  and  when  we 
examine  the  theory  of  the  defendant,  and  find  that  it  leads  to 
the  conclusion  that  the  company  would  be  liable  if  the  insured 
had  committed  a  fraud!  upon  it,  and  would  not  be  liable  if  he 
had  taken  his  life,  though  guilty  of  no  fraud,  the  theory  must 
be  rejected  without  hesitation.  The  construction  we  have  given . 
to  the  words  'committed  suicide'  in  this  act  is  fortified  by  refer- 

191 169  U.  S.  139. 
182  P.  154. 
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ence  to  Sec.  6570,  Rev.  Stat.  Missouri,  1889,  referring  to  the  con- 
struction of  statutes,  which  provides  that  'words  and  phrases 
shall  be  taken  in  their  plain,  ordinary  and  usual  sense ;  but  tech- 
nical words  and  phrases,  having  a  peculiar  and  appropriate 
meaning  in  law,  shall  be  understood  according  to  their  technical 
import.'  Undoubtedly  the  word  suicide  in  its  usual  sense  in- 
cludes all  cases  of  self-destruction."  Eef erring  to  these  Federal 
decisions,  the  Supreme  Court  of  Missouri  has  said:"^  "The 
force  of  these  opinions  is  (1)  that  Sec.  7896 — the  suicide  statute 
— is  more  than  a  declaration  of  legislative  policy  affecting  a  rem- 
edy solely,  but  that  it  is  substantitive  law  entering  into  the  con- 
tract itself,  (2)  that  it  is  broad  and  enters  into  all  contracts 
affecting  life  indemnity,  (3)  that  the  Act  of  1887  respecting 
assessment  companies  was  but  an  exemption  from  this  general 
statute,  (4)  that  an  assessment  company,  to  have  the  benefit  of 
such  exemption,  must  qualify  and  take  out  a  license  under  the 
,  law,  (5)  that  until  it  did  so  qualify  and  take  out  a  license  it  was 
not  entitled  to  such  an  exemption,  and  the  general  suicide  statute 
entered  into  each  and  every  one  of  their  contracts  prior  to  the 
time  such  company  complied  with  the  statute,  and  (6)  that  a 
subsequent  compliance  with  the  statute  would  not  affect  the  con- 
tracts theretofore  written,  and  would  not  eliminate  therefrom 
the  effect  of  the  suicide  statute."  Consequently,  as  the  law  is 
read  into  and  becomes  a  part  of  the  contract,  it  becomes  a  mate- 
rial constituent  part  thereof  and  cannot  be  eliminated  therefrom 
by  any  subsequent  act  of  the  defendant,  so  where  a  certificate 
was  issued  before  the  society  was  authorized  to  do  business  in 
the  State,  although  it  afterwards  was  licensed  under  the  Missouri 
statute,  suicide  forms  no  defense  and  the  society  was  not  ex- 
empted from  its  operation.^'*  The  word  suicide  in  the  Missouri 
statute  is  not  used  in  its  technical  sense,  but  means  death  by 
one's  own  hand  irrespective  of  mental  condition."'    To  avoid  the 

103  Schmidt  v.  United  Order  of  Foresters,  228  Mo.  675;  129  S.  W.  653; 
reversing  101  S.  W.  625;  124  Mo.  App.  165. 

194  Schmidt  v.  Foresters,  supra.  See  also,  on  subsequent  appeal,  where 
the  the  court  held  that  the  Missouri  act  was  constitutional.  Schmidt  v. 
Supreme  Court  United  Order  of  Forresters,  259  Mo.  491;  168  S.  W.  626;  191 
Mo.  App.  415;  177  S.  W.  706. 

IBS  Travelers  Protective  Ass'n  v.  Smith  (Ind.),  107  N.  E.  283;  reversing 
101  N,  E.  817. 
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effect  of  this  Missouri  statute,  accident  companies  attempted  to 
limit  their  liability  by  inserting  a  provision  that  if  the  insured 
committed  suicide,  sane  or  insane,  only  on€-tenth  of  the  princij^al 
sum  should  be  paid.  The  Supreme  Court  of  the  United  States, 
however,  following  Logan  v.  Fidelity  and  Casualty  Company,^"" 
held  that  the  Missouri  statute  was  constitutional  and  a  valid  ex- 
ercise of  the  power  of  the  State  and  the  limitation  of  liability  in 
the  policy  was  without  effect.^^'  The  Missouri  suicide  law  has 
no  retrospective  operation. ^^^  In  the  same  statute  the  word  ' '  con- 
templated" is  equivalent  to  "intended,"  or  "resolved,"  and  re- 
fers to  a  definite  purpose,  not  a  mere  thought.^*^  It  has  been 
held,^""  that  this  statute  is  mandatory  and  cannot  be  waived  or 
abrogated  by  any  form  of  contract  or  by  'any  device  whatever. ^°^ 
The  Supreme  Court  of  Pennsylvania  has  held,^"^  that  the  statute 
of  Ohio  providing  that,  after  a  company  has  received  a  certain 
number  of  annual  premiums,  it  shall  be  estopped  from  defending 
against  'any  claim  arising  upon  the  policy  upon  afty  other  ground 
than  fraud,  because  of  any  errors,  omissions  or  misstatements  in 
the  application,  is  not  a  limitation  of  the  company 's  right  to  de- 

196  146  Mo.  114;  47  S.  W.  948;  Keller  v.  Travelers  Ins.  Co.,  58  Mo.  App. 
557. 

197  Whitfield  V.  Aetna  Life  Ins.  Co.,  2.05  U.  S.  489;  reversing  Aetna  Life 
Ins.  Co.  V.  Whitfield,  75  C.  C.  A.  358;  144  Fed.  356. 

198  Huff  V.  Sovereign  Camp  Woodmen  of  the  World,  85  Mo.  App.  96. 

199  Aetna  L.  Ins.  Co.  v.  Florida,  16  C.  C.  A.  618;  32  U.  S.  App.  753;  69 
Fed.  932;  30  L.  R.  A.  87:  Christian  v.  Conn.  Mut.  L.  Ins.  Co.,  143  Mo.  460; 
45  S.  W.  268.  See  as  to  exemption  of  certain  classes  of  companies  from 
this  law:  Huff  v.  Woodmen,  etc.,  833;  85  Mo.  A.  96;  Brasfield  v.  Modern 
Woodmen,  88  Mo.  App.  208;  Toomey  v.  Knights  of  Pythias,  147  Mo.  129; 
48  S.  W.  936;  Kern  v.  Am.  Leg.  of  Honor,  167  Mo.  471;  67  S.  W.  252;  Logan 
V.  Fidelity  &  C.  Co.,  146  Mo.  114;  47  S.  W.  948;  Elliot  v.  Des  Moines,  etc., 
Co.,  163  Mo.  132;  63  S.  W.  400;  Haynle  v.  Knights  Templar,  etc.,  139  Mo. 
416;  41  S.  W.  461;  Brasfield  v.  Supreme  Tent,  etc.,  92  Mo.  App.  102;  Mc- 
Dermott  v.  Modern  Woodmen,  97  Mo.  App.  636 ;  Shotliff  v.  Modern  Wood- 
men, 100  Mo.  App.  138;  73  S.  W.  326;  Morton  v.  Royal  Tribe,  etc.,  93  Mo. 
App.  78. 

200  Berry  v.  Knights  Templars,  etc.,  Co.,  46  Fed.  439;  affg.  Knights 
Templars  &  Masons,  etc.,  Co.  v.  Berry,  1  C.  C.  A.  561;  50  Fed.  511. 

201  See  also  Equitable  L.  Ass.  Soc.  v.  Pettus,  140  U.  S.  226;  11  S.  C.  822; 
affg.  Wall.  v.  Society,  32  Fed.  273. 

202  stark  V.  Union  Central  L.  Ins.  Co.,  134  Pa.  St.  45;  19  Atl,  703. 
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fend  on  the  ground  of  suicide.    The  Colorado  statute  as  to  sui- 
cide being  no  defense  applies  to  fraternal  benefit  societies.^"^ 

§442.  Death  at  the  Hands  of  Justice. — Many  life  insurance 
policies  contain  a  condition  that  they  are  to  be  void  if  the  insured 
die  "by  the  hands  of  justice"  or  in  "known  violation  of  law." 
The  Georgia  Code  provides  that  "death  by  suicide  or  by  the 
hands  of  justice,  either  punitive  or  preventive,  releases  the  in- 
surer from  the  obligation  of  his  contract.^"*  It  was  held  in  the 
celebrated  Fauntleroy's  case,^"^  that  it  is  unnecessary  to  insert 
a  provision  of  the  first  kind,  because  the  policy  is  void  in  such 
event  upon  the  grounds  of  public  policy,  even  though  death  at 
the  hands  of  justice  were  expressly  insured  against.  Death  at 
the  hands  of  justice  means,  says  Chief  Justice  Tindal,  the  dying 
"in  consequence  of  a  felony  previously  committed."^"*  A  policy 
of  life  insurance  does  not  insure  against  the  legal  execution  of 
the  insured  for  crime,  even  though  in  fact  he  may  have  been  inno- 
cent, and  therefore  unjustly  convicted  and  executed.^"'  In  the 
case  cited  the  court  says:  "This  action  can  be  maintained  only 
on  the  assumption  that  there  was  a  failure  of  justice  in  the  crim- 
inal case.  It  implies  a  miscarriage  of  justice.  But  can  there  be 
a  contract  of  insurance  against  the  miscarriage  of  justice?  In 
the  opinion  of  the  Court  of  Appeals  the  question  is  thus  stated 
and  answered:  'Can  there  be  a  legal  life  insurance  against  the 
miscarriage  of  justice?  Can  contracts  be  based  on  the  proba- 
bility of  judicial  murder?  If  one  policy  so  written  be  valid,  the 
business  of  insuring  against  the  fatal  mistakes  of  juries  and 
courts  would  be  legitimate.  The  same  principle  could  be  applied, 
in  a  kind  of  accident  insurance,  to  the  miscarriage  of  justice  in 
cases  that  led  to  convictions  and  punishments  not  capital.    And 

203  Weber  v.  Head  Camp,  etc.,  60  Colo.  529;  154  Pac.  722;  Head  Camp, 
etc.,  V.  Sloss,  49  Colo.  177;  112  Pac.  49.  As  to  statute  of  South  Dakota  see 
Harrington  v.  Mutual  L.  Ins.  Co.,  21  N.  D.  447;  131  N.  W.  246;  34  L.  R.  A. 
(N.  S.)   373. 

204  Fraternal  Relief  Ass'n  v.  Edwards,  9  Ga.  App.  43;  70  S.  E.  265. 

205  Amicable  Soc.  v.  BoUand,  2  Dow.  &  C.  1;  4  Bligh  (N.  S.)  194. 

206  Borradaile  v.  Hunter,  5  M.  &  G.  639. 

207  Burt  V.  Union  Cent.  L.  Ins.  Co.,  187  U.  S.  181;  affg.  105  Fed.  479;  44 
C.  0  .A.  548;  59  L.  R.  A.  393.  See  also  ScarborouKb  v.  Am.  National  Ins. 
Co.  (N.  C),  88  S.  B.  482. 
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in  each  suit  to  enforce  such  a  policy  the  issue  as  to  the  fatal  judi» 
cial  mistake  would  be  tried  by  'another  jury  and  court  not  infal- 
lible. .  .  -  .  It  is  the  policy  of  every  State  or  organized  society 
to  uphold  the  dignity  and  integrity  of  its  courts  of  justice.  Such 
contracts  would  be  speculations  upon  whether  the  courts  would 
do  justice.  They  would  tend  to  encourage  a  want  of  confidence 
in  the  efficiency  of  the  courts.  They  would  tend  to  stir  up  liti- 
gation— ^litigation  that  would  reopen  tried  issues.  They  would 
impress  the  public  with  the  belief  that  the  results  of  trials  of  the 
gravest  kind  were  so  uncertain  that  the  innocent  could  not  escape 
condemnation  by  a  jury  'and  unjust  judgment  by  the  court,  or 
obtain  pardon  of  the  executive.  Such  contracts  would  encourage 
litigation  and  bring  reproach  upon  the  State,  its  judiciary,  and 
executive,  and  would,  we  think,  be  against  public  policy  and 
void.  The  policy  of  the  law  often  permits,  and  even  requires,  for 
error,  a  new  trial  of  a  convicted  defendant,  but  never  after  his 
execution.  The  views  thus  expressed  commend  themselves  to  our 
judgment.  There  is  a  wagering  feature  in  such  stipulation  which 
forbids  its  being  incorporated  into  a  policy  of  insurance,  and,  if 
it  cannot  be  formally  incorporated  into  the  contract,  its  omission 
therefrom  does  not,  by  implication,  give  it  life  and  validity." 
In  a  case  in  North  Carolina,^"*  the  policy  was  on  the  life  of  a 
slave  and  conditioned  to  be  void  if  the  insured  should  meet  death 
"by  means  of  invasion,  insurrection,  riot  or  civil  commotion,  or 
of  any  military  or  usurped  authority,  or  by  the  hands  of  jus- 
tice." The  slave  was  killed  in  an  armed  and  violent  resistance 
of  the  authority  \oi  an  officer  and  the  Supreme  Court  of  that 
State  held  that  the  policy  was  not  avoided. 

In  the  case  of  Northwestern  Mutual  Life  Ins.  Co.  v.  MeCue,^"^ 
the  Court  adhered  to  the  views  expressed  in  the  Burt  and  Ritter 
cases  cited  above,  and  said:  "These  cases  must  be  accepted  as 
expressing  the  views  of  this  court  as  to  the  public  policy  which 
must  determine  the  validity  of  insurance  policies  'and  which  they 
cannot  transcend  even  by  explicit  declaration,  much  less  be  held 
to  transcend  by  omissions  or  implications,  and  we  pass  by,  there- 
fore, the  very  interesting  argument  of  counsel  for  respondent  as 

208  Sprulll  V.  North  Carolina,  etc.,  Ins.  Co.,  1  Jones  L.  126. 

209  223  U.  S.  234;  reversing  McCue  v.  Nortliwestern  Mutual  Life  Ins.  Co., 
93  C.  C.  A.  71;  167  Fed.  435. 
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to  the  indefinite  and  variable  notions  which  may  be  entertained 
of  such  policy  according  to  times  and  places  and  the  tempera- 
ments of  courts  and  the  danger  of  permitting  its  uncertain  con- 
ceptions to  control,  or  supersede,  the  freedom  of  parties  to  make 
and  to  be  bound  by  contracts  deliberately  made."  In  the  case 
of  Collins  V.  Mutual  Life  Ins.  Co.,^"  the  Supreme  Court  of  Illi- 
nois came  to  a  different  conclusion.  It  said:  "An  insurance  pol- 
icy payable  to  the  estate  or  personal  representatives  of  the  as- 
sured is  a  species  of  property.  It  is  in  the  nature  of  a  chose  in 
action,  which,  subject  to  certain  conditions,  varying  according  to 
the  terms  of  the  contract,  is  payable  upon  the  contingency  or  at 
a  stated  time.  Life  insurance  has  become  an  important  factor  in 
the  commercial  'and  social  life  of  our  people.  To  protect  their 
credit,  save  their  estates  from  embarrassment,  and  provide  for 
dependent  ones,  the  people  of  this  state  pay  annually  over  $30,- 
000,000  in  premiums  for  life  insurance.  See  Official  Eeport  of 
Commissioner  of  Insurance,  part  2,  p.  6.  The  amount  of  insurance 
carried  is  approximately  $1,000,000,000.  Why  should  this  enor- 
mous property  interest  be  subject  to  any  different  conditions  than 
those  applying  to  any  other  property  owned  by  the  people?  If 
a  man  who  is  executed  for  crime  has,  .at  his  death,  $1,000  in  real 
estate,  $1,000  in  chattels,  and  $1,000  in  life  insurance  payable  to 
his  estate,  his  real  estate  descends  to  his  heir,  and  his  personal 
chattels  to  his  administrator,  but  the  $1,000  life  insurance  must 
be  left  in  the  hands  of  the  company  who  has  received  the  pre- 
miums because  it  is  said  to  be  contrary  to  public  policy  to  require 
the  company  to  pay,  lest  by  so  doing  it  lend  encouragement  to 
other  policy  holders  to  seek  murder,  and  execution  therefor,  in 
order  that  their  estates  or  heirs  might  profit  thereby.  This  is 
defendant  in  error's  position.  This  contention  seems  to  border 
closely  on  the  absurd.  We  know  of  no  rule  of  public  policy  in 
this  state  that  will  enforce  this  species  of  forfeiture ;  but  there  is 
a  rule  of  law  which  has  often  been  applied  when  two  parties 
make  a  valid  contract  and  the  same  has  been  completely  per- 
formed by  one  party,  and  nothing  remains  except  the  perform- 
ance by  the  other,  which  will  compel  performance  or  award  dam- 
ages for  the  default  against  the  delinquent  party.    We  are  aware 

210  232  Ills.  37;  83  N.  B.  542;  14  L.  R.  A.  (N.  S.)  356;  13  Am.  &  Eng. 
Ann.  Cas.  129. 
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that  courts  have  not  always  reached  the  same  conclusion  upon 
this  question.  So  far  as  we  are  advised,  all  the  cases  in  which 
the  opposite  conclusion  has  been  reached  are  based  upon  the 
English  case,^^^  decided  by  the  House  of  Lords  in  1830.  The  facts 
in  that  case  as  stated  by  the  lord  chancellor  are:  'In  January, 
1815,  Henry  Fauntleroy  insured  his  life  with  the  Amicable  In- 
surance Society.  In  the  month  of  May,  in  the  same  year,  he  com- 
mitted a  forgery  on  the  Bank  of  England.  He  continued  to  pay 
the  premiums  upon  this  insurance  for  'a  considerable  period  of 
time.  In  the  year  1824  he  Was  apprehended,  and,  on  the  29th  of 
October  in  that  year  he  was  declared  a  bankrupt,  and  an  assign- 
ment of  his  effects  was  made  to  the  respondents.  On  the  fol- 
lowing day,  the  30th  of  October,  he  was  tried  for  this  forgery; 
he  was  found  guilty,  sentenced  to  death,  and  in  the  month  of 
November  following  was  executed.'  The  court  held  that  there 
could  be  no  recovery.  The  grounds  of  the  decision  were  that  to 
allow  a  recovery  would  "take  away  one  of  those  restraints  oper- 
ating on  the  minds  of  men  against  the  commission  of  crime."  It 
should  be  borne  in  mind  that  forfeitures  for  the  commission  of 
crime  were  enforced  in  England  at  the  time  of  this  decision,  and 
continued  to  be,  with  more  or  less  severity,  until  abolished  by  33 
and  34  Victoria,  passed  in  1870.^^^  The  decision  in  the  BoUand 
Case  was  based  on  the  ground  of  public  policy,  and  no  doubt 
was  in  strict  accordance  with  the  established  policy  of  Great 
Britain  at  that  time.  As  a  declaration  of  the  public  policy  of  the 
English  government  at  the  time  the  decision  was  announced,  it 
must  stand  as  conclusive  evidence  of  such  policy;  but  it  is  no 
evidence  whatever  that  the  same  public  policy  prevails  in  any 
other  nation  or  government.  Each  nation  or  state  having  the 
power  to  adopt  a  Constitution  and  legislate  for  itself  necessarily 
has  the  inherent  power  to  declare  its  own  rules  of  public  policy. 
There  is  nothing  in  international  law  or  the  comity  between  our 
states  that  requires  our  courts  to  enforce  the  consequences  fol- 
lowing the  conviction  for  felony  in  obedience  to  the  public  policy 
of  the  state  where  the  conviction  is  had,  when  to  do  so  would 
be  to  depart  from  our  own  public  policy  on  the  same  subject." 

211  Amicable  Soc.  v.  BoUand,  4  Bllgh.  N.  R.  194. 

812  1  Bouvler's  Law  Diet.,  p.  446;   Schouler,  Wills,  Sec.  33. 
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r 

The  killing  by  the  husband  of  the  paramour  of  the  wife  is  not 
meeting  death  at  the  hands  of  justice,  nor  is  such  a  death  one 
while  attempting  to  violate  a  criminal  law.^^' 

§  443.  Death  in  Violation  of  Law. — ^Unless  the  contract  pro- 
vides that  death  while  engaged  in,  or  in  consequence  of,  an  un- 
lawful act  shall  avoid  the  policy,  death  of  the'  assured  while  com- 
mitting a  felony  is  no  defense.^^*  Stipulations  of  this  nature  are 
frequent,  however,  and  will  be  upheld.  Under  a  clause  forfeiting 
the  insurance  if  death  occurs  in  violation  of  law,  death  must  be  a 
natural  effect  of  such  violation.^^'  In  a  case  where  the  policy 
was  conditioned  to  be  void  if  the  insured  should  die  in  conse- 
quence of  a  duel,  or  of  the  violation  of  law,^^^  the  Court  of  Ap- 
peals of  New  York  said:  "It  seems  to  be  clear  that  a  relation 
must  exist  between  the  violation  of  law  and  the  death  to  make 
good  the  defense ;  that  the  death  must  have  been  caused  by  the 
violation  of  law."  This  rule  was  followed  in  a  later  case  in  the 
same  court  ^"  in  which  the  facts  were  these :  Wisner  Murray,  the 
insured,  and  his  brother  planned  an  assault  upon  one  Berdell,  in 
pursuance  of  which  the  brother  seized  Bordell  by  his  arms,  from 
behind,  and  "Wisner  beat  him  over  the  head  and  face  with  a  raw- 
hide. Berdell  drew  a  pistol  and  Wisner  fled,  but  was  shot  'and 
killed  by  Berdell  as  he  was  entering  an  adjoining  room.  The 
court  held  that  whether  the  discharge  of  the  pistol  was  inten- 
tional or  accidental  the  death  was  the  result  of  the  violation  of 
law  by  Wisner  Murray  and  the  policy  was  held  void.  So,  where 
the  insured  was  killed  while  making  an  unprovoked  assault  the 
policy,  under  a  similar  condition,  was  held  void.^^^  So,  under  a 
similar  proviso  the  policy  was  held  void  where  the  insured  was 
killed  by  his  brother  while  making  an  assault  upon  the  wife  of 
the  latter.  ^^^    In  a  case  decided  by  the  Supreme  Court  of  the 

213  Supreme  Lodge  K.  of  P.  v.  Crenshaw,  129  Ga.  195;  58  S.  E.  628;  13 
L.  R.  A.  (N.  S.)  258;  12  Ann.  Cas.  307. 

21*  McDonald  v.  Triple  Alliance,  57  Mo.  App.  87. 

215  Howie  V.  Eminent  Household,  etc.,  118  Ark.  226;  176  S.  W.  313; 
Supreme  Lodge  K.  of  P.  v.  Crenshaw,  129  Ga.  195;  58  S.  E.  623;  13  L.  R.  A. 
(N.  S.)   258;   12  Ann.  Cas.  307. 

216  Bradley  v.^Mut.  Benef.  Life  Ins.  Co.,  45  N.  Y.  422. 

217  Murray  v.  New  York  Life  Ins.  Co.,  96  N.  Y.  614. 

218  Wolff  V.  Conn.  Mut.  Life  Ins.  Co.,  5  Mo.  App.  236. 

219  Bloom  V.  Franklin  Life  Ins.  Co.,  97  Ind.  478.  „„„ 
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,  United  States  ^^°  the  policy  was  to  be  void  if  death  was  caused 
by  "dueling,  fighting,  or  other  breach  of. the  law  on  the  part  of 
the  insured,  or  by  his  wilfully  exposing  himself  to  any  unneces- 
sary danger  or  peril."  The  insured  and  another  person  were 
driving  sulkies  in  competition  alongside  of  each  other  at  a  horse- 
race for  money,  such  race  being  illegal  by  statute,  and  on  a  col- 
lision occurring,  the  insured  jumped  to  the  ground  from  his  sulky, 
and  was  clear  from  the  sulky  reins  and  harness,,  on  his  feet  and 

_  uninjured,  and  spoke  instantly  to  his  horse  to  stop,  and  then 
started  forward  to  get  hold  of  the  reins,  which  were  hanging 
across  the  axle-tree.  When  he  had  hold,  or  was  attempting  to 
get  hold  of  them,  he  was  tangled  in  them,  and  falling  down  was 
dragged  along  the  ground  and  striking  'a  stone  violently  with 
his  head  was  killed.  The  court  held  that  no  recovery  could  be 
had  on  the  policy.  It  was  claimed  that  the  death  was  caused  by 
a  new  force  or  cause ;  but  Judge  Miller,  in  delivering  the  opinion 
of  the  court,  said:  "But  we  do  not  think  this  new  force  or  cause 
is  sufficiently  made  out  by  this  verdict.  The  leap  from  the  sulky 
and  securing  the  reins,  and  the  subsequent  fall  and  injury  to 
Seaver,  are  so  close  and  immediate  in  their  relation  to  his  racing, 
and  all  so  manifestly  part  of  one  continuous  transaction,  that 
we  cannot,  as  this  finding  presents  it,  say  there  was  a  new  and 
controlling  influence  to  which  the  disaster  should  be  attributed. 
If  he  had  been  landed  safely  from  his  sulky  and,  after  being  as- 
sured of  his  position,  had,  with  full  knowledge  of  what  he  was 
doing,  gone  to  catch  the  animal,  his  death  in  that  pursuit  when 
the  race  was  lost,  might  have  been  too  remote  to  bring  the  case 
within  the  exception.  But  as  the  finding  presents  it,  we  cannot 
say  that  the  accident  was  not  caused  by  the  race,  which  was  it- 
self a  violation  of  the  law,  and  which  might  still  have  gone  on 
had  he  caught  his  mare  in  time."  But  where  the  insured  was 
killed  by  the  husband  of  the  woman  with  whom  he  had  imme- 
^  diately  before  committed  adultery,  the  Supreme  Court  of  New 
York  ^^^  held'  that  it  could  not  be  said  that  the  insured  died  in 
the  violation  of  law,  because  the  killing  was  not  done  while  the 

220  Ins.  Co.  V.  Seaver,  19  Wall.  531. 

221  Goetzman  v.  Conn.  Mut.  L.  Ins.  Co.,  3  Hun.  515;  5  N.  Y.  St.  572. 
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insured  was  in  the  act  of  adultery,  nor  in  the  defense  of  person 
or  property,  and  therefore  was  a  crime  and  not  a  natural  and 
legitimate  effect  of  the  act  of  adultery.  And  where  the  condi- 
tion was  that  the  policy  should  be  void  if  the  assured  should  die 
"in  the  known  violation  of  'any  law  of  this  State,"  the  Supreme 
Court  of  Missouri  ^^^  held  that  under  this  clause  the  policy  would 
not  be  avoided,  if  the  insured  was  killed  after  retreating  from 
an  altercation  which  he  had  commenced,  under  circumstances 
which  would  make  the  slayer  guilty  of  felonious  homicide.  The 
facts  were  that  one  Coryell  was  talking  to  a  man,  Wilson,  near 
the  store  of  'a  brother  of  Harper,  the  insured.  The  deceased  spoke 
to  Wilson  and  asked  him  if  he  knew  to  whom  he  was  talking  and 
to  keep  his  hand  on  his  pocket.  Coryell  inquired  if  that  insult 
was  intended  for  him  and  Harder  said  it  was.  The  parties  then 
quarreled,  the  deceased  drew  a  single-barreled  pistol  and  snapped 
it  at  Coryell  who  thereupon  drew  a  revolver  and  advanced  on 
Harper,  who  threw  his  pistol  and  struck  Coryell  and  retreated 
into  the  store.  Coryell  shot  and  missed  him  while  he  was  in  the 
store.  Then  the  deceased  retreated  under  a  stairway  and  picked 
up  a  stick  of  wood  which  he  raised  in  a  threatening  position  over 
his  head,  but  did  not  advance  on  Coryell,  nor  'attempt  to  use  the 
stick  in  any  other  manner.  Coryell  then  fired  again  and  killed 
the  deceased.  The  whole  difficulty  was  o^e  continuous  quarrel. 
The  court  said  that  life  insurance  companies  take  the  subject 
insured  with  his  flesh,  blood  and  passions  and  that  "the  dangers 
to  which  the  lives  of  men  'are  exposed  from  sudden  ebullitions  of 
feeling,  are  a  lawful  matter  of  insurance. ' '  It  concluded :  ' 'The 
facts  of  this  case  clearly  show  that  the  person  slaying  Harper 
was  guilty  of  a  crime.  There  is  no  proof  of  the  fact,  set  up  as  a 
bar,  that  Coryell  slew  Harper  in  self-defense.  Harper  had  aban- 
doned the  conflict,  retreated  as  far  as  possible,  and  endeavored  to 
screen  himself  from  the  attack  of  his  assailant.  His  having  a 
stick  of  wood  in  his  hand  at  the  time  he  was  slain  did  not,  in  the 
least,  extenuate  the  guilt  of  Coryell.  Under  the  circumstances 
Harper  would  have  been  justified  had  he  slain  Coryell.  .  .  . 
Now,  if  one  dies  under  circumstances  which  would  justify  him  in 

222  Harper  v.  Phoenix  Ins.  Co.,  19  Mo.  506;  18  Mo.  109. 
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slaying  his  adversary,  and  when  the  person  causing  his  death  is, 
thereby,  guilty  of  a  felony,  is  it  not  a  gross  perversion  of  lan- 
guage to  say  that  that  person  died  in  the  known  violation  of  a 
law  of  the  land  ? "  ^^^  A  series  of  interesting  decisions  upon  the 
question  were  given  in  suits  brought  upon  policies  upon,  the  life 
of  one  Cluif,  which  were  conditioned  to  be  void  if  the  insured 
should  die  "in  the  known  violation  of  any  law  of  this  State  or  of 
the  United  States,  or  of  the  said  provinces,  or  of  any  other 
country  which  he  may  be  permitted  under  this  policy  to  visit  or 
reside  in."  Cluff  was  killed  in  Louisiana  by  one  Cox.  The  fa- 
ther of  the  latter  owed  Cluff  a  debt  and  Cluff  meeting  the  son 
driving  a  wagon  and  horses  asked  him  if  they  were  going  to  move. 
The  reply  was  yes.  He  then  asked  when  they  were  going  to  pay 
his  debt ;  the  son  said  they  were  not  going  to  pay  it  at  all.  The 
deceased  then  seized  the  horses  and  began  to  unhitch  them.  The 
testimony  was  conflicting  whether  the  boy  and  Cluff  had  a  scuffle 
and  blows,-  after  which  the  boy  started  to  the  house  and  then 
turned  about  and  shot,  or  whether  the  boy"  got  off  of  the  wagon 
and  after  some  talk  started  to  go  to  the  house  and  then  turned 
and  fired,  but  it  was  agreed  that  he  ran  about  three  rods,  drew 
a  pistol  and  fired,  killing  Cluff.  One  suit  was  brought  in  Massa- 
chusetts ^^*  and  four  trials  were  had.  .Upon  the  first  trial  it  was 
held  as  a  matter  of  law  that  upon  the  evidence  the  plaintiff  must 
recover.  This  was  reversed  by  the  Supreme  Court,^^^  the  court 
holding  that  the  jury  were  to  say  whether  the  insured,  when  he 
was  shot,  was  engaged"  in  a  criminal  violation  of  law,  known  by 
him  to  be  so,  and  that  such  violation  might  have  been  reasonably 
expected  to  expose  him  to  violence  which  might  endanger  life. 
On  a  second  trial  the  jury  on  the  same  evidence  found  for  the 
plaintiff.  On  appeal  the  Supreme  Court  held  ^^®  that  the  com- 
pany must  prove,  in  order  to  avoid  the  policy  on  this  ground, 
that  the  insured  died  while  engaged  in  a  voluntary  criminal 
act,  known  by  him  at  the  time  to  be  a  crime  against  the  laws 

223  This  rule  was  again  afBrmed  in  Overton  v.  St.  Louis  Mut.  L.  Ins.  Co, 
39  Mo.  122. 

224  Cluff  V.  Mut.  Benefit  L.  Ins.  Co.,  13  AHen  308;   99  Mass.  317. 

225  13  Allen  308,  supra. 
226 13  Allen  308,  supra. 
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of  such  State  or  country.  That  those  'acts  which  are  criminal 
by  the  common  law  and  the  laws  of  all  civilized  countries  will 
be  presumed  to  be  criminal  by  the  laws  of  the  States  of  the 
Union  and  he  will  be  presumed  to  have  knovra.  that  they  are  so. 
If  there  is  evidence  tending  to  show  that  the  insured  was  killed 
by  being  shot  while  engaged  in  the  commission  of  a  robbery, 
and  assault  and  battery,  and  it  is  in  dispute,  whether,  if  he  had 
been  so  engaged,  he  had  desisted  therefrom,  it  must  appear,  in 
order  to  exonerate  the  company  from  liability,  that  such  crim- 
inal act  was  not  so  far  completed  as  to  render  the  shooting  a  new 
and  distinct  event,  rather  than  'a  mere  continuation  of  the  original 
affray,  and  that  the  death  was  in  consequence  of  the  crime  of  the 
insured;  but  it  need  not  be  proved  that  the  insured  knew  or  had 
reason  to  believe  that  his  criminal  act  would  or  might  expose 
his  life  to  danger.  On  the  third  trial  the  jury  also  found  for 
plaintiff,  but  the  Supreme  Court  held'^^^  that  instructions  were 
erroneous  which  permitted  the  jury  to  understand  that  the  policy 
was  not  avoided,  although  the  insured  was  killed  while  doing 
what  would  constitute  either  robbery  or  larceny,  if  he  acted 
under  a  belief  which  would  avoid  the  othervidse  criminal  char- 
acter of  his  acts,  and  that  such  a  belief  need  not  be  a  belief  in 
his  legal  right  to  do  the  acts,  but  might  be  a  belief  in  'a  right  of 
self-redress  by  reason  of  the  disturbed  condition  of  the  country, 
the  inefficient  administration  of  the  laws,  or  otherwise.  Upon  an 
appeal  after  a  fourth  trial,  in  which  a  verdict  was  again  found 
for  plaintiff,^^*  the  Supreme  Court  held  that  the  fact  that  the 
j.udge  did  not  comply  with  'a  request  to  instruct  the  jury  that 
the  insured  must  be  presumed  to  have  known  the  civil  law  of  the 
State  where  he  was  killed  was  not  a  valid  ground  of  exception, 
if  he  did  instruct  them  that  the  insured  had  no  right  to  do  the 
acts  in  the  commission  of  which  he  was  killed,  and  that  he  must 
be  presumed  to  have  known  the  criminal  laws  of  the  State.  In 
the  opinion  the  court  says:  "The  judge  having  stated  to  the 
jury  that  Cluff  had  no  right  to  take  the  property,  the  material 
question  to  be  submitted  to  them  on  this  point  was,  whether  he 


227  99  Mass.  317. 

228  99  Mass.  317,  supra. 


983 


§    443  LIFE  AND  ACCIDENT  INSURANCE. 

took  it  with  a  felonious  intent,  and  not  whether  he  took  it  with 
a  knowledige  that  he  was  violating  the  civil  law  of  the  State." 
The  court,  in  these  cases,  held  that  the  proviso  must  be  construed 
to  refer  to  a  voluntary  criminal  act  on  the  part  of  the  insured, 
known  by  him  at  the  time  to  be  a  crime  agstinst  the  law  of  the 
State,  and  not  to  mere  trespass  against  property  or  infringement 
of  civil  laws  to  which  no  criminal  consequences  are  attached.  This 
conclusion  was  based  upon  the  natural  wofds  of  the  import 
"known  violation  of  law"  and  upon  their  being  found  immedi- 
ately following  the  words  "by  the  hands  of  justice."  In  this  view 
the  court  agrees  with  the  doctrine  of  Harper  v.  Phoenix  Ins. 
Co.^^"  Suit  was  subsequently  brought  in  New  York  upon  another 
policy  issued  by  th*  same  company  upon  the  same  life,  and,  upon 
substantially  the  same  evidence  as  presented  in  Massachusetts, 
the  lower  court  ordered  judgment  in  favor  of  the  defendant.  _The 
Supreme  Court  affirmed  this  ruling,  but  the  Court  of  Appeals  re- 
versed it,^^"  the  majority  of  the  court,  holding  that  it  was  error 
not  to  'allow  the  jury  to  pass  upon  the  question  whether  the  death 
of  the  insured  was  caused  by  a  known  violation  of  law  upon  his 
part,  and  whether  the  act  of  the  deceased  which  produced  the 
death  was  a  natural,  reasonable  or  legitimate  consequence  of  the 
oct  of  the  insured.  The  majority  of  the  court  inclined  to  follow- 
ing the  reasoning  of  the  Massachusetts  cases,  holding  that  the 
proviso  did  not  extend  to  mere  trespasses.  The  opinion  concludes 
thus:  "It  would  hardly  be  contended  that  if  one  should  inten- 
tionally and  deliberately  kill  another  in  consequence  of  some 
slight  violation  of  a  civil  right,  such  as  walking  across  his  land 
without  his  permission,  or  other  trivial  trespass,  the  case  would 
fail  within  the  proviso,  for  no  one  would  hesitate  to  say,  that  in 
the  case  supposed,  the  unlawful  act  of  the  deceased  was  a  totally 
inadequate  cause  for  the  killing.  Yet  between  such  an  act  as 
that,  and  one  which  would  in  law  justify  the  killing  of  the  of- 
fender, -there  are  an  infinity  of  supposable  cases  involving  dif- 
ferent degrees  of  provocation  which  cannot  be  measured  so  as 
to  determine,  as  matter  of  law,  their  adequacy  to  produce  a  fatal 

229  19  Mo.  506,  supra. 

230  Bradley  v.  Mutual  Benefit  L.  Ins.  Co.,  45  N.  Y.  422. 
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result ;  and  it  can  hardly  be  laid  down  as  a  rule  of  law,  that  an 
attempt  to  take  one's  horses  for  debt,  without  process,  but  with- 
out any  threat  of  personal  violence,  is  of  itself  an  adequate  cause 
for  intentionally  killing  the  offender,  and  that  a  killing  during  or 
immediately  'after  such  an  attempt,  must  necessarily  be  held  a 
legitimate  consequence  of  the  act.  'Such  an  act  may  lead  to  vio- 
lence, and  if  any  act  of  violence  of  the  character  which  would 
naturally  be  resorted  to,  as  a  measure  of  resistance,  should  result 
in  death,  the  necessary  connection  between  the  original  illegal 
act,  and  the  death,  might  be  established.  But  the  intentional 
killing  of  another  with  a  deadly  weapon  under  such  circumstances, 
is  a  totally  different  affair,  and  cannot  be  held  as  a  matter  of  law, 
to  be  a  natural  or  reasonable  result  or  consequence  of  the  original 
offense."  The  minority  of  the  court  dissented  from  these  views, 
holding  that  "when  the  death  occurs  during  the  known  viola- 
tion of  law  by  the  assured,  when  such  violation  eminently  tends 
to  violence  dangerous  to  his  life,  the  case  comes  within  the  pro- 
viso."  In  a  comparatively  recent  case  in  Indiana,^^^  the  Supreme 
Court  of  that  State  disapproved  the  doctrine  of  the  Massachu- 
setts' court  in  the  Cluff  case  and  approved  that  laid  down  by  the 
dissenting  judges  in  the  New  York  case  as  above,  holding  that 
death  in  the  known  violation  of  any  law  criminal  or  civil  would 
make  the  policy  inoperative.  "In  our  opinion,"  says  the  court, 
"the  law  is  this:  A  known  violation  of  a  positive  law  whether 
the  law  is  a  civil  or  a  criminal  one,  avoids  the  policy  if  the  natural 
and  reasonable  consequences  of  the  violation  are  to  increase  the 
risk ;  'a  violation  of  law,  whether  the  law  is  a  civil  or  a  criminal 
one,  does  not  avoid  the  policy,  if  the  natural  and  reasonable  con- 
sequence of  the  act  does  not  increase  the  risk."  The  cases  all 
agree  that  the  wrongful  act  must  have  been  the  proximate  cause 
of  the  death.  The  loss  of  life  must  be  connected  with  the  crime 
'as  its  consequence.  By  reason  of  the  guilty  act  the  death  must 
have  occurred,  so  that  without  its  commission  it  would  not  have 
taken  place.  Whether  the  violation  of  law  was  the  proximate 
cause  of  death  and  whether  it  was  an  act  increasing  the  risk,  must 
in  general  be  determined  from  the  facts  of  the  particular  case. 

Ml  Bloom  V.  Franklin  L.  Ins.  Co.,  97  Ind.  487,  supra. 
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There  must  be  some  causative  connection  between  the  act  which 
constituted  the  violation  of  law  and  the  death  of  the  insured.^^^ 
If  the  policy  provides  that  it  shall  be  void  if  the  insured  "die 
while  violating  any  law,"  it  has  been  held  that  the  death  must 
occur  at  the  time  of  the  criminal  act,  not  after.^'^  In  this  case 
the  assured  robbed  the  State  treasurer  and  while  leaving  the 
building  was  killed  by  a  policeman.  The  court  held  that  the 
words  meant  death  in  the  actual  violation  of  law,  and  that  in  this 
case  as  the  act  had  been  completed,  and  the  death  occurred  after- 
"(vards,  there  was  no  forfeiture.  Where  the  policy  was  to  be 
void  if  death  happened  "while  engaged  in  or  in  consequence  of 
any  unlawful  act, ' '  it  was  held  that  it  cannot  be  said  as  a  matter 
of  law  that  if  a  soldier,  insured  thereunder,  deserts  and  is  shot, 
as  alleged,  in  self-defense,  by  a  police  officer  who  is  attempting 
to  arrest  him,  he  meets  death  while  engaged  in  an  unlawful  act.^'* 
The  fact  that  the  assured  commits  suicide  is  no  defense  to  an 
action  on  a  policy  conditioned  to  be  void  if  the  'assured  should 
die  in  violation  of,  or  attempt  to  violate  any  criminal  law  of  the 
State,  as  in  New  York  suicide  is  not  a  crime  but  only  the  attempt 
to  commit  suicide,^^^  and  generally  suicide  is  not  a  violation  of 
law.^^^    Where  a  man  lay  in  wait  for  another  and  an  affray  re- 

232  Bloom  V.  Franklin  L.  Ins.  Co.,  97  Ind.  478;  Cluff  v.  Mut  Benef.  L. 
Ins.  Co.,  13  Allen  308;  99  Mass.  811;  Bradley  v.  Mut.  Benef.  L.  Ins.  Co., 
45  N.  Y.  422;  3  Lans.  341;  Murray  v.  New  York  L.  Ins.  Co.,  96  N.  Y. 
614;  Ins.  Co.  v.  Seaver,  19  "Wall.  531;  Haley  v.  Prudential  Ins.  Co.,  189 
111.  317;  59  N.  E.  545;  affg.  91  111.  App.  363;  Davis  v.  Modern  Woodmen, 
98  Mo.  App.  713;   73  S.  "W.  923. 

233  Griffin  v.  Western  Mut.  B.  Ass'n,  20  Neb.  620;  31  N.  W.  122.  See 
Prudential  Ins.  Co.  v.  Higbee  (Ky.),  57  S.  W.  614;  22  Ky.  L,  R.  495. 

234  Utter  V.  Travelers'  Ins.  Co.,  65  Mich.  545;  32  N.  W.  812;  Supreme 
Lodge,  etc.,  v.  Beck,  181  U.  S.  49;  affg.  36  C.  C.  A.  677;  94  Fed.  751.  And 
the  question  may  be  one  for  the  jury.  Payne  v.  Union  Life  Guards,  136 
Mich.  416;   99  N.  W.  376. 

235  Darrow  v.  Family  Fund  Soc,  116  N.  Y.  537;  22  N.  E.  1093;  aftg.  42 
Hun.  245;  Meacham  v.  N.  Y.  State,  etc.,  Ass'n,  120  N.  Y.  237;  affg.  49 
Hun.  363. 

236  Kerr  v.  Minn.  Benev.  Ass'n,  39  Minn.  174;  39  N.  W.  312;  Patrick  v. 
Insurance  Co.,  67  Barb.  202;  Royal  Circle,  etc.,  v.  Achterrath,  204  111.  549; 
68  N.  E.  492. 
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suited  in  his  death,  such  facts  do  not  show  a  "duel.""'  The 
meaning  of  the  phrase  "violation  of  any  criminal  law,"  as  used 
in  a  by-law  of  a  society,  providing  for  the  f orf eitude  if  the  mem- 
ber should  lose  his  life,  while  engaged  in  such  act,  is  that  the  'as- 
sured must  lose  his  life  while  engaged  in  the  commission  of  a 
felony.^^* 

§  444.  The  Same  Subject.— The  Court  of  Appeals  of  Kentucky 
has  held,^^"  where  the  death  of  the  insured  occurred  as  the  result 
of  a  quarrel  in  which  he  engaged  with  his  brother-in-law,  and  it 
appeared  from  the  evidence  that  the  brother-in-law  of  the  in- 
sured was  the  aggressor  and  that  although  the  insured  killed 
him,  he  did  so  believing  that  his  brother-in-law  was  about  to  take 
his  life,  or  inflict  upon  him  great  bodily  harm,  that  the  death  of 
the  insured  was  not  in  consequence  of  a  violation,  or  an  attempted 
violation  of  the  law,  and  said:  "It  is  not  true,  as  a  matter  of 
law,  that  it  is  a  violation  of  the  laws  of  this  commonwealth  to 
take  the  life,  or  attempt  to  take  the  life,  of  any  human  being,  as 
cases  unfortunately  arise  in  which  it  becomes  necessary  to  take 
human  life  in  defense  of  one's  own  person.  The  provision  in  the 
certificate  is  a  reasonable  and  proper  one,  and  it  should  be  fairly 
interpreted,  as  it  accomplishes  the  double  purpose  of  protecting 
the  company  and  exercising  a  restraining  influence  upon  the 
members,  who  know  that  if  they  engage  in  violation  of  the  law 
they  will  forfeit  their  rights  to  insurance  under  the  policy  or 
certiflcate."  But  the  court  also  held  that  the  death  was  not  in 
consequence  of  a  violation  or  attempted  violation  of  law.  In  the 
case  of  Supreme  Lodge  K.  of  P.  v.  Crenshaw,^*"  under  a  similar 
clause  in  the  policy  the  court  said:  "If  the  insured  does  'an  act 
which  is  a  violation  of  the  law,  and  which  he  knows  puts  his  life 
in  peril  at  the  time  that  he  commits  it,  the  company  is  not  liable 
under  a  policy  containing  a  stipulation  of  the  character  now 
before  us.    But  there  must  be  something  in  the  act  itself,  inde- 

237  Davis  V.  Modern  Woodmen,  supra. 

238  Brown  v.  Supreme  Lodge  K.  of  P.,  83  Mo.  App.  633. 

239  Woodmen  of  the  World  v.  Walters,  124  Ky.  663;  99  S.  W.  930. 

240  129  Ga.  195;  58  S.  E.  628;  13  L.  R.  A.  (N.  S.)  258;  12  Ann.  Cas. 
307. 
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pendent  of  other  circumstances,  which  makes  the  de'ath  the  rea- 
sonable consequence.  Death  may  follow  the  commission  of  any 
violation  of  law,  when  the  offense  is  a  felony;  for  the  arresting 
officer  is  authorized  to  kill  under  certain  circumstances  in  order 
to  effectuate  an  arrest ;  as,  in  the  case  where  the  insured  robbed 
the  state  treasurer,  he  knew  that  under  the  law  of  thtf  land  an 
arresting  officer,  or  in  some  circumstances  even  a  private  person, 
would  have  the  right  to  slay  him  in  order  to  take  him ;  but  his 
death  resulting  from  the  effort  to  arrest  him  was  not  the  reason- 
able and  legitimate  consequence  of  the  robbery  that  he  had  com- 
mitted a  few  minutes  before.  One  who  commits  the  offense  of 
adultery  with  "a  married  'woman  well  knows  that  his  life  is  im- 
periled if  the  outraged  husband  take  the  guilty  pair  in  the  un- 
lawful act,  or  at  its  beginning,  or  at  its  conclusion ;  but  it  cannot 
be  said,  as  a  matter  of  law,  that  the  killing  of  the  adulterer  is 
the  natural  'and  legitimate  consequence  of  the  act  of  adultery 
than  it  can  be  said  that  the  death  of  a  felon  at  the  hands  of  an 
arresting  officer  is  the  reasonable  and  legitimate  consequence  of 
the  felony  committed.  Death  does  not  follow  in  the  ordinary 
sequence  of  events  any  more  in  the  one  ease  than  in  the  other. ' ' 
The  Supreme  Court  of  Arkansas  ^*^  says:  "Take  the  case  of  a 
husband  killing  the  paramour  of  his  wife,  if  caught  in  the  act  of 
adultery,  the  paramour  dies  'in  violation  of  law';  if  killed  sub- 
sequently, he  dies  as  the  natural  result  of  his  unlawful  act — ^in 
consequence  of  it,  and  as  a  consequence  naturally  to  be  expected ; 
and  this  is  true  whether  killed  an  hour  or  a  year  after  the  adul- 
tery ;  and  yet  it  is  held,  and  properly  so,  that  the  paramour  is  not 
killed  'in  violation  of  law,'  within  the  meaning  of  an  insurance 
contract."  A  statute  of  New  York  limits  the  amount  of  insur- 
ance that  may  be  taken  on  an  infant's  life.  It  was  held  in  con- 
struing this  statute  that  it  does  not  apply  only. to  the  amount  to 
be  covered  by  one  policy,  but  prohibits  the  issuance  of  two  or 
more  policies  aggregating  more  than  the  amount.^*^    The  Court- 

241  Supreme  Lodge  K.  P.  v.  Bradley,  73  Ark.  274;  83  S.  W.  1055;  67  L. 
R.  A.  770. 

242Fiynn  V.  Prudential  Ins.  Co.,  207  N.  Y.  515;  100  N.  E.  794;  reversing 
130  N.  Y.  Supp.  546;  146  App.  Div.  704;  Dolan  v.  John  Hancock  Mut.  Life 
Ins.  Co.,  141  N.  Y.  Supp.  101. 
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of  Appeals  of  Kentucky,^*^  in  a  case  where  it  appeared  that  a 
shooting  affray  had  taken  place  in  a  town  in  Arkansas  and  cer- 
tain officers  went  to  the  scene  of  the  difficulty  to  make  an  in- 
vestigation of  the  matter.^  One  of  the  officers  told  a  boy  to  go  to 
the  insured  and  tell  him  to  bring  the  guns  used  in  the  difficulty. 
In  a  short  time  the  insured  approached  carrying  two  guns  and  a 
pistol.  When  he  approached  a  point  near  the  officers  they  called 
on  him  to  halt  and  lay  the  guns  down.  The  insured  laid  one  gun 
down  and  immediately  started  to  raise  the  other  gun  for  the  pur- 
pose, so  the  officers  thought,  of  shooting  some  of  them,  where- 
upon one  of  them  stepped  from  behind  a  tree  and  shot  the  in- 
sured and  killed  him.  The  court  held  that  the  question,  whether 
or  not  at  the  time  insured  was  shot  and  killed  he  was  engaged 
in  a  violation,  or  attempted  violation,  of  the  law  of  Arkansas, 
was  for  the  jury.  The  court  said:  "Whether  or  not  Burton 
(the  insured)  was  engaged  at  the  time  of  his  death  in  an  at- 
tempted violation  of  the  laws  of  Arkansas  depends  not  on  what 
the  officers  thought  he  intended  to  do,  but  on  what  he  actually 
did  and  intended  to  do." 

§  445.  Where  Recovery  Is  Precluded  Because  of  Public  Pol- 
icy.— Eecovery  on  a  life  insurance  is  often  precluded  because  of 
public  policy.  As  where  the  insured  was  executed  for  crime.^"* 
In  a  case  in  Massachusetts  the  insured  voluntarily,  and  without 
any  justifiable  medical  reason,  submitted  herself  to  an  illegal  oper- 
ation with  intent  to  cause  an  abortion  and  died  from  the  conse- 
quences of  the  miscarriage  thereby  effected.  The  court  held  that 
there  could  be  no  recovery  on  the  ground  of  public  policy,^*'  say- 
ing: "No  recovery  can  be  had  in  this  case,  because  the  act  on 
the  part  of  the  assured  causing  death  was  of  such  a  character  that 
public  policy  would  preclude  the  defendant  from  insuring  her 
against  its  consequences;  for  we  can  have  no, question  that  a 
contract  to  insure  a  woman  against  the  risk  of  her  dying  under, 

243  Sovereign  Camp  W.  of  W.  v.  Burton  (Ky.),  188  S.  W.  402. 

244  Burt  V.  Union  Cent.  L.  Ins.  Co.,  187  U.  S.  362;  affg.  44  C.  C.  A.  548; 
105  Fed.  419;  59  L.  R.  A.  393.    See  ante,  §  442. 

245  Hatch  V.  Mutual  B.  Life  Ins.  Co.,  120  Mass.  550.  See  also  Wells  v. 
N.  W.  Mut.  L.  Ins.  Co.,  194  Pa.  St.  207;  43  Atl.  126. 

989 


§   446  LIFE  AND  ACCIDENT  INSURANCE. 

or  in  consequence  of  an  illegal  operation  for  abortion,  would  be 
contrary  to  public  policy,  and  could  not  be  enforced  in  the 
courts  of  this  commonwealth."  ^**  "Abortion,"  as  used  in  a  pol- 
icy of  life  insurance  exempting  the  insurer  from  liability  for  death 
resulting  from  an  abortion,  means  the  failure  of  a  woman  from 
causes  beyond  her  control  to  carry  a  foetus  to  maturity.^*'  Proof 
that  the  beneficiary  feloniously  caused  the  death  of  the  assured 
will  defeat  a  recovery  on  the  policy^^^^  but  it  is  no  defense  in  an 
action  on  a  policy  by  the  executors  that  the  insured  died  from  a 
dose  of  poison  administered  by  the  wife,  although  it  would  be 
in  an  action  by  the  assignee  of  the  wife,  she  being  the  benefici- 
apy  249  j£  .g^jj  insane  beneficiary  kills  the  insured  such  act  does 
not  avoid  the  policy.^'"  Nor  does  the  murder  of  the  member  of 
a  benefit  society  by  the  beneficiary  avoid  the  certificate  as  her 
sights  only  are  forfeited,  and  there  is  a  resulting  trust  for  those 
who  would  take  if  there  was  no  designation.^'^ 

§  446.  The  Same  Subject. — Later  Oases. — In  the  case  of  Met- 
ropolitan Life  Ins.  Co.  v.  Shane,^'^  the  court  s'aid:  "The  willful, 
unlawful,  and  felonious  killing  of  the  assured  by  the  person 

246  The  Court  cites  Amicable  Society  v.  BoUand,  4  Bllgh  (N.  S.)  194; 
Horn  V.  Anglo- Australian  Ass.  Co.,  30  L.  J.  (N.  S.),  Ch.  511;  Moore  v. 
Woolsey,  4  E.  &  B.  243. 

247  Flory  V.  Supreme  Tribe  of  Ben  Hur,  98  Neb.  160;  152  N.  W.  295. 

248  Mutual  L.  Ins.  Co.  v.  Armstrong,  117  U.  S.  591;  6  S.  C.  877;  New  York 
L.  Ins.  Co.  v.'Davls,  96  Va.  737;  32  S.  E.  475;  44  L.  R.  A.  305;  Schreiner 
V.  111.  Cath.,  etc.,  Soc,  35  111.  App.  576, 

249 Cleaver  v.  Mut.  Fund  L.  Ass'n  (Eng.  Ct.  App.),  8  Times  L.  R.  139; 
reversing  7  Times  L.  R.  677.  See.  also  Schmidt  v.  Northern  L.  Ass'n,  112 
la.  41;  83  N.  W.  800;  51  L.  R.  A.  141.  The  murder  of  the  insured  by  the 
assignee  of  a  life  insurance  policy,  whose  claim  is  only  valid  to  the  extent 
of  reimbursement  of  the  premiums  paid,  forfeits  only  the  assignee's  part 
of  the  insurance,  ajid  the  estate  of  the  insured  can  recover  the  residue. 
New  York  Life  Ins.  Co.  v.  Davis,  96  Va.  737;  32  S.  E.  475;  44  L.  R.  A. 
305. 

250Holdom  V.  Grand  Lodge,  etc.,  159  III.  619;  43  N.  E.  772;  31  L.  R.  A. 
67.    See  also  Metropolitan  L.  Ins.  Co.  v.  Shane,  98  Ark.  132;  135  S.  W.  836. 

251  Supreme  Lodge,  etc.,  v.  Menkhausen,  209  III.  277;  70  N.  E.  567;  65 
L.  R.  A.  508. 

252  98  Ark.  132:  135  S.  W.  836. 
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named  as  beneficiary  in  a  life  policy  forfeits  all  rights  of  such 
person  therein.  It  is  unnecessary  that  there  should  be  an  ex- 
press exception  in  the  contract  of  insurance  forbidding  a  recov- 
ery in  favor  of  such  person  in  such  event.  On  consideration  of 
public  policy  the  death  of  the  insured  intentionally  caused  by 
the  beneficiary  of  the  policy  is  an  excepted  risk  so  far  as  the 
person  thus  causing  the  death  is  concerned.  As  is  said  in  the 
case  of  New  York  Life  Insurance  Company  v.  Armstrong,^''^  "It 
would  be  a  reproach  to  the  jurisprudence  of  the  country,  if  he 
could  recover  insurance  money  payable  on  the  death  of  a  party 
whose  life  he  had  feloniously  taken.  As  well  might  he  recover, 
insurance  money  upon  a  building  that  he  had  wilfully  fired." 
And  this  doctrine  is  approved  by  other  cases.^'^* 

§  447.  Incontestable  Clause:  Defenses  of  Fraud. — Policies 
taken  out  by  fraud,  as  with  the  intention  to  commit  suicide,  are 
void;^^^  and  so  is  a  policy  secured  by  fraudulent  connivance  of 
the  agent,^^^  and  evidence  of  other  insurance  obtained  at  the  same 
time  is  admissible.^^'  To  establish  the  defense  of  fraud  it  is 
necessary  not  only  to  show  the  fraud  alleged,  but  that  defendant 
was  thereby  deceived,  and  in  reliance  upon  the  truth  of  the  mis- 
representations, issued  the  policy  which  it  seeks  to  avoid.  To 
establish  such  evidentiary  fact  of  bad  faith,  falsehood,  or  decep-. 
tion,  it  has  been  held  that  the  proof  must  be  clear,  satisfactory 
and  convincing. ^^^  The  policy  may  stipulate  that  it  shall  be  in- 
contestable after  a  certain  length  of  time  or  payment  of  'a  cer- 
tain number  of  premiums,  in  which  case  even  the  defense  of 

253  117  U.  S.  591r  6  Sup.  Ct.  877;   29  L.  Ed.  997. 

254  Anderson  v.  Life  Ins.  Co.  of  Virginia,  152  N.  C.  1;  67  S.  E.  53;  Grand 
Circle  Women  of  Woodcraft  v.  Rausch,  24  Colo.  App.  304;  134  Pac.  141; 
Fillmore  v.  Metropolitan  Life  Ins.  Co.,  82  Ohio  208;  92  N.  E.  26;  Lillie  v. 
Modern  Woodmen  of  Am.,  89  Neb.  1;  130  N.  W.  1004. 

255  Smith  V.  National  Benev.  Ass'n,  123  N.  Y.  85;  25,  N.  E.  197. 

256  Fisher  v.  Metropolitan  L.  Ins.  Co.,  160  Mass.  386;  35  N.  E.  849. 

257  Mutual  L.  Ins.  Co.  v.  Armstrong,  117  U.  S.  591;  Smith  v.  National 
Benev.  Ass'n,  supra;  Whitmore  v.  Supreme  L.  K.  &  L.  of  H.,  100  Mo.  36; 
13  S.  W.  495. 

258  Ley  V.  Metropolitan  L.  Ins.  Co.,  120  la.  203;  94  N.  W.  568;  and  the 
cases  there  cited. 
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fraud  in  precluded.  ^^^  Sometimes  fraud  is  expressly  excepted 
from  such  agreement.^""  Usually  the  provision  is  that  the  policy 
shall  be  incontestable  after  a  certain  number  of  annual  premiums 
have  been  paid,  or  after  a  certain  period.  This  provision  has  been 
generally  upheld,  although  where  there  is  a  general  provision  as 
to  incontestability  the  defense  of  fraud  may  still  be  made.  In 
a  case  of  this  kind^^^  the  court  said:  "Another,  and  probably 
more  conclusive,  reason  why  this  defense  may  be  asserted,  is  that 
fraud  vitiates  every  contract  into  which  it  enters.  In  Bliss  on  In- 
surance, ^'^  it  is  said:  "An  agreement  that  an  insurer  will  hot 
raise  any  objection,  even  in  the  case  of  direct  personal  fraud,  is 
a  void  condition.  It  has  even  been  questioned  whether  it  would 
not  be  sufficient  to  render  the  policy  itself  wholly  void  ah  initio, 
as  an  illegal  contract.  In  these  cases,  then  fraud,  if  not  men- 
tioned, must  be  assumed  to  be'  excluded,  since  that  construction 
is  always  to  be  preferred  which  will  support  a  contract,  and 
it  is  never  to  ^be  supposed  that  the  parties  to  it  intend  an  illegal 
stipulation  where  a  lawful  meaning  can  be  given  to  their  words. 
Of  course,  this  construction  cannot  make  the  policy  really  in- 
disputable, for  it  leaves  open  the  question  whether  the  state- 
ment or  omission  complained  of  was  fraudulent  or  not,  and  also 
what  is  the  true  meaning  or  construction  of  the  policy  itself. 
This  statement  of  the  law  is  fully  supported  in  all  of  a  large 
number  of  cases  which  hav^been  examined  and  disputed  in  none. 
There  are  cases  wherein  the  policy  provided  that  it  should  be  in- 
contestable for  any  cause,  or  for  certain  causes,  after-  a  specified 
length  of  time,  and  others  providing  that  the  policy  should  be  in- 
contestable after  the  death  of  the  assured.  Such  provisions  are. 
held  to  be  in  the  nature  of  a  statute  of  limitation  or  repose,  and 

259  Wright  V.  Mut.  Ben.  L.  Ass'n,  118  N.  Y.  237;  23  N.  E.  186;  affg.  43 
Hun.  61;  Mass.  Benev.  L.  Ass'n  v.  Robinson,  104  Ga.  256;  30  S.  E.  918;  42 
L.  R.  A.  261;  Simpson  v.  N.  Y.  Life  Ins.  Co.,  115  N.  C.  393;  20  S.  E.  517; 
Teeter  v.  United  L.  Ass'n,  159  N.  Y.  411;'  54  N.  E.  72;  affg.  11  App.  Div. 
259;  42  N.  Y.  Supp.  119. 

260  Holland  v.  Supreme  Council,  etc.,  54  N.  J.  L.  490. 

261  ■Welch  v.  Union  Cent.  L.  Ins.  Co.,  108  la.  224;  78  N.  W.  853;  50 
L.  R.  A.  774. 

262  §    247. 
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that,  as  the  parties  may  stipulate  as  to  the  time  when  action  may- 
be brought,  so  they  may  stipulate  as  to  the  time  within  which 
certain  defenses  may  be  asserted.  Such  stipulation  did  not  con- 
done the  fraud,  but  limited  the  insurer  to  a  time  within  which 
it  might  assert  the  fraud  as  against  the  contract.  In  these  cases 
the  right  to  defend  on  the  ground  of  fraud  within  the  time  agreed 
upon  is  recognized. ' '  Where  the  policy  is  to  become  incontesta- 
ble after  a  certain  period  the  provision  has  been  held  to  be  in  ef- 
fect 'a  short  statute  of  limitations.  In  one  case  ^^^  it  was  said  that 
the  clause  was  uncertain  and  of  doubtful  meaning.  We  give  a 
few  ^tracts  from  leading  cases  to  show  what  construction  is 
given  by  the  courts  to  such  a  provision.  In  discussing  the  sub- 
ject the  Court  of  Errors  and  Appeals  of  New  Jersey  has  said  :^^* 
"To  meet  the  defense  in  this  case  the  plaintifE's  counsel  contended 
that  the  benefit  certificate  was  incontestable,  in  the  hands  of  the 
beneficiary  named  in  it,  unless  the  member  had  been  suspended 
during  his  lifetime  and  his  death  occurred  during  his  suspension. 
This  contention  was  rested  upon  a  stipulation  in  the  deceased's 
application  for  beneficial  membership,  which  follows  his  agree- 
ment to  pay  dues  and  assessments,  and  is  in  these  words,  viz. : 
"I  further  agree  that  any  untrue  or  fraudulent  statem^ent  made  or 
any  concealment  of  facts  by  me  in  this  application,  or  my  sus- 
pension or  expulsion  from  or  voluntarily  severing  my  connec- 
tion with  the  order,  shall  forfeit  my  rights  to  all  benefits  and 
privileges  therein ;  and  it  shall  not  be  lawful,  in  case  of  my  death 
during  such  suspension,  for  any  of  my  beneficiaries,  heirs,  or 
their  or  my  representatives,  to  receive  any  benefit  whatever  from 
the  supreme  or  any  grand  or  subordinate  council  of  Chosen 
Friends;  and  in  case  of  expulsion  or  voluntary  withdrawal  from 
the  order,  I  hereby  renounce  for  myself,  my  heirs  and  repre- 
sentatives, all  the  benefits  granted  by  said  order."  Wright  v. 
Association  "^^  was  cited  to  sustain  this  position.    In  that  case  the 

263  Franklin  L.  Ins.  Co.  v.  Villeneuve,  25  Tex.  C.  A.  356:  60  S.  W. 
1014. 

264  Wood  V.  Dwarris,  11  Exch.  493;  Wheelton  v.  Hardesty,  8  El.  &  Bl. 
232;  Kline  v.  National  Benev.  Ass'n,  111  Ind.  462;  11  N.  E.  620;  Wright  v. 
Mut.  Benev.  Ass'n,  43  Hun.  61. 

265  U8  N.  Y.  237;  23  N.  E.  186. 
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certificate  of  membership  contained  a  provision  that  if  any  mis- 
representation or  fraudulent  or  untrue  answer  or  statement  has 
been  made,  or  if  any  fact  which  should  have  been  stated  to  the 
association  be  suppressed,  the  agreement  of  assurance  shall  be 
void.  The  applicant  also  warranted  the  truth  of  his  statements 
in  his  application.  But  the  certificate  as  issued  contained  the 
provision  that  no  question  as  to  the  validity  of  an  application  or 
certificate  of  membership  shall  be  raised  unless  such  question  be 
raised  within  the  first  two  years  from  and  after  the  date  of  such 
eertificate  of  membership,  and  during  the  life  of  the  member 
therein  named.  The  member  died  within  the  two  years  and  the 
suit  was  brought  by  the  assignee  of  the  beneficiary  named  in  the 
certificate,  who  took  the  assignment  for  value.  The  court  held 
that  the  stipulation  just  referred  to  served  a  similar  purpose  as 
statutes  of  limitation  and  repose;  that  it  was  not  a  stipulation 
absolutely  to  waive  all  defenses  and  condone  fraud,  but  provided 
ample  time  and  opportunity  within  which  they  may,  and  beyond 
which  they  may  not,  be  set  up.  On  this  construction  the  court 
decided  that  the  defense  of  fraud  'and  fraudulent  representations 
in  procuring  the  eertificate  could  not  be  set  up.  In  the  New 
York  case  the  stipulation  that  no  question  as  to  the  validity  of 
the  policy  should  be  raised  after  the  death  of  the  member  was 
in  the  certificate,  which  was  the  evidence  of  the  company's  con- 
tract, and  was  precise  and  explicit  and  explained  in  plain  and  un- 
ambiguous terms  a  contract  to  that  effect,,  binding  upon  the  com- 
pany. In  this  ease  the  paragraph  in  question  is  found  only  in  the 
application,  which  was  the  act  of  the  applicant,  and  in  its  lan- 
guage imports  only  an  agreement  on  his  part,  and  no  language 
or  terms  are  found  in  it  of  like  import  with  that  under  considera- 
tion in  the  New  York  case.  Nor  did  the  defendant  require  the 
aid  of  this  stipulation  to  perfect  its  defense  to  this  suit.  By  sec- 
tion 4  of  article  1  of  the  relief-fund  laws,  persons  engaged  in  the 
occupation  in  which  the  applicant  was  employed  when  his  appli- 
cation was  made  were  expressly  excluded  from  beneficial  mem- 
bership, The  false  and  fraudulent  representations  by  means  of 
which  he  obtained  a  membership  from  which  he  was  excluded  by 
those  laws  are  contained  in  his  statement  to  the  medical  examiner, 
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as  well  as  in  his  application;  and  having  by  these  fraudulent 
means,  as  was  said  by  the  chief  justice  in  the  McVey  case,  'misled 
the  society  into  making  this  obligation,  such  obligation  is  void 
by  force  of  ordinary  legal  principles.'  The  relief  fund  is  raised 
by  assessments  on  beneficiary  members  for  the  benefit  of  members 
of  that  class  to  provide  means  to  pay  the  just  claims  of  those 
members  whose  certificates  are  a  charge  upon  the  fund.  These 
certificates  are  not  for  the  payment  of  a  specified  sum  of  money 
but  are  simply  vouchers  that  the  holder  is  entitled  to  a  benefit  not 
exceeding  a  certain  sum,  to  be  paid  in  the  manner  and  subject 
to  the  conditions  set  forth  in  the  laws  governing  the  relief  fund. 
The  amount  realized  upon  such  a  certificate  when  matured,  de- 
pends upon  the  condition  of  that  fund.  A  claim  fraudulently 
foisted  upon  the  relief  fund  by  one  member,  in  violation  of  the 
fundamental  articles  in  the  constitution  of  the  order,  is  a  fraud 
upon  his  associates.  The  proof  in  this  case  was  plenary  that  this 
certificate  was  obtained  by  positive  fraud,  of  such  a  character  as 
ought,  in  morals  as  well  as  in  law,  to  defeat  the  fraudulent  pur- 
pose; and  such  must  be  the  result  on  well  settled  legal  principles; 
unless  the  fraud  be  sheltered  behind  some  barrier  which  the 
association  has  provided.  The  stipulation  upheld  in  Wood  v. 
Dwarris,^^®  and  approved  in  Wheelton  v.  Hardesty,^®'  was  that 
the  policy  should  be  indisputable  except  in  cases  of 
fraud.  The  stipulation  in  Kline  v.  Association,^''*  giving  to 
the  certificate  the  quality  of  incontestability,  also  excluded 
cases  of  fraud.  The  agreement  in  Wright  v.  Association  has  been 
set  out  above.  Courts  incline  strongly  in  favor  of  a  liberal  con- 
struction of  stipulations  which  save  contracts  of  insurance  from 
forfeiture,  but  the  judicial  inclination  is  equally  strong  against 
contracts  procured  by  fraudulent  practices,  without  considering 
the  question  whether  an  agreement  having  the  effect  to  constrain 
a  party  to  abide  by  a  contract  procured  from  him  by  fraud  and 
deception  will  receive  any  legal  countenance  where  such  an  agree- 
ment is  part  of  the  very  contract  which  is  tainted  with  fraud.    I 

286  11  Exch.  493. 

267  3  El.  &  Bl.  232. 

268  111  ind.  462;  11  N.  E.  620. 
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think  it  is  clear  that  an  agreement  which  shall  be  conceded  that 
effect  must  be  expressed  in  terms  that  are  clear  and  unambiguous. 
There  is  no  agreement  by  the  association  to  that  effect  in  this  case, 
and  I  fail  to  comprehend  on  what  principle  the  agreement  by  the 
assured,  contained  in  his  application,  can  be  made  available  to 
conclude  the  ass^ociation  from  repudiating  a  membership  from 
which  the  deceased  was  debarred  by  the  relief-fund  laws  of  the 
order,  and  the  certificate  for  benefit!  which  was  issuable  only  to 
a  qualified  member,  when  both  the  membership  aipd  the  certificate 
were  obtained  by  fraud  and  deception. ' '  The  Supreme  Court  of 
Rhode  Island  thus  reviews  the  authorities :  ^^^  "The  stipulation 
in  the  contract  sued  on  is  that  'this  policy  shall  be  incontestable 
after  two  years  from  the  date  of  its  issue,  provided  the  premiums 
are  paid  as  agreed. '  This  is  not  an  absolute  stipulation  to  waive 
all  defenses  and  to  condone  fraud.  '  On  the  contrary, '  as  said  by 
the  Court  in  "Wright  v.  Mutual  Ben.  Life  Ass'n,^^"  'it  recognizes 
fraud  and  all  other  defenses,  but  it  provides  ample  time  and  op- 
portunity within  which  they  may  be,  but  beyond  which  they  may 
not  be,  established.  It  is  in  the  nature  of,  and  serves  a  similar 
purpose  as,  statutes  of  limitations  and  repose,  the  wisdom  of 
which  is  apparent  to  all  reasonable  minds. '  That  the  parties  to  a 
contract  may  stipulate  for  a  shorter  period  of  limitation  than  that 
provided  by  law  as  all  matters  Avhich  might  in  the  absence  of 
such  stipulation  be  set  up  in  avoidance  of  the  contract,  would 
seem  to  be  entirely  reasonable;  and  such  is  the  well-settled  rule 
of  law.  Such  an  agreement  is  neither  expressly  nor  impliedly 
prohibited  by  our  statutes  of  limitations,  and  is  consistent  with 
the  policy  upon  which  the  statutes  of  limitations  are  founded.^'^ 
The  practical,  and  evidently  the  intended,  effect  of  the  stipulation 
in  question,  was  to  create  a  short  statute  of  limitations  in  favor 
of  the  insured,  within  which  limited  period  the  insurer  must,  if 
ever,  test  the  validity  of  the  policy.  It  has  repeatedly  been  held 
that  an  agreement  limiting  the  time  within  which  an  'action  may 
be  brought  upon  a  policy  of  insurance  is  not  against  public  policy, 

269  Murray  v.  State  Mut.  L.  Ins.  Co.,  22  R.  I.  524;    48  Atl.  300;    53  L. 
R.  R.  742. 

270  118  N.  Y.  237;  6  L.  R.  A.  731;  23  N.  E.  186. 

271  Wilkinson  v.  First  Nat.  F.  Ins.  Co.,  72  N.  Y,  499,  28  Am.  Rep,  166. 
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and  may  be  enforced,  though  less  than  the  usual  time  imposed  by- 
law has  been  fixed.^'^  And,  as  said  by  the  court  in  Clement  y. 
New  York  L.  Ins.  Co.,^''  if  this  be  so  it  is  difficult  to  see  why  a 
similar  limitation  upon  the  right  of  the  insurer  to  contest  should 
be  against  public  policy,  and  why  it  should  not  be  enforced  by 
the  courts. '  That  the  company  holds  out  the  special  provision  in 
question  as  an  inducement  to  people  to  insure,  and  also  that  it  is 
very  effectual  in  accomplishing  that  object,  no  one  can,  for  a 
moment,  doubt.  It  clearly  gives  everyone  to  understand  that,  no 
matter  what  mistakes  may  be  made  in  the  answers  to  the  numer- 
ous questions  propounded  in  the  application,  which  answers  are 
declared  therein  to  be  warranties,  no  advantage  can  be  taken 
thereof  by  the  company  after  the  expiration  of  the  time  limited 
in  the  agreement ;  that  his  rights  under  the  policy  and  the  rights 
of  those  in  whose  favor  it  is  drawn  will  then  become  absolute; 
and  that  the  beneficiary,  after 'the  death  of  the  insured,  and  per- 
haps long  after  the  death  of  all  those  who  knew  the  facts  relating 
to  the  transaction,  will  not  be  forced  into  a  lawsuit  to  determine 
whether  the  policy  ever  had  any  legal  force  or  validity.  The  in- 
sertion of  said  clause  in  the  policy  of  the  company  is  virtually 
saying  to  the  insured :  'We  will  take  two  years  in  which  to  ascer- 
tain whether  your  representations  are  false  or  not,  and  whether 
you  have  been  guilty  of  any  fraud  in  obtaining  the  policy ;  and  if, 
vrithin  that  period,  we  cannot  detect  any  such  falsity  or  fraud, 
T/e  will  obligate  ourselves  to  make  no  further  inquiry,  and  to 
make  no  defense  on  account  of  them.'  To  hold  the  company 
bound  by  such  an  undertaking  is  not  to  violate  any  rule  of  pul)lic 
policy,  but  is  simply  to  compel  it  to  fulfill  its  plain  and  deliber- 
ately assumed  obligation.  In  Massachusetts  Ben.  Life  Ass'n  v. 
Kobinson,^'*  the  law  is  very  satisfactorily  stated  in  the  following 
language:  'Where  parties  enter  into  a  contract  which  from  its 
nature  affords  an  opportunity  to  one  party  to  perpetrate  a  fraud 
upon  another,  and  it  is  stipulated  therein  that  the  party  who  is 

272  2  May  Ins.,  4tli  ed..  Sec.  478,  and  cases  cited  in  note;  11  Am.  &  Eng. 
Enc.  Law,  pp.  349,  350. 
273 101  Tenn.  28;  42  L.  R.  A.  247;  46  S.  W.  561. 
274  104  Ga.  256;  42  L.  R.  A.  261;  30  S.  E.  918. 
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liable  to  be  defrauded  shall  have  a  specified  time  in  which  to 
make  inquiry  as  to  the  acts  and  conduct  of  the  other  party,  he 
is  on  notice,  by  the  very  terms  of  the  contract  itself,  that  fraud 
may  be  involved  in  it,  and  the  duty  is  upon  him  to  commence  at 
once  an  investigation  into  the  acts,  conduct,  and- representations 
of  the  other  party ;  and  if  the  time  fixed  is  such  that  the  informa- 
tion which  would  show  that  the  fraud  had  been  perpetrated  could 
have  been,  by  the  exercise  of  ordinary  diligence,  obtained,  then 
the  parties  are  bound  by  their  contract  as  to  time,  and  after  the 
lapse  of  that  time  fraud  is  no  longer  a  defense.  This  does  not 
violate  in  any  way  the  well-settled  principle  that  fraud  is  to  be 
abhorred,  vitiates  everything  it  touches,  and  the  person  guilty  of 
it  is  not  to  be  contenanced  in  any  way  by  the  courts.  While  all 
this  is  true,  it  is  equally  well  settled  that  a  contract  which  has 
for  its  foundation  a  willful  fraud  may  become  vitalized  and  en- 
forceable by  the  negligence  of  the  party  who  was  the  victim  of 
the  fraud.'  An  examination  of  the  reported  cases  bearing  upon 
the  question  at  issue,  from  that  of  Wood  v.  Dwarris,^^^  decided  in 
1856,  which  appears  to  be  the  earliest  one,  down  to  the  present 
time,  shows  that  there  is  a  practical  unanimity  of  opinion  in  the 
courts  in  support  of  the  position  taken  by  the  plaintiff  in  this 
case;  and,  as  the  law  as  declared  in  said  cases  meets  with  our 
entire  approval  there  is  no  occasion  for  a  further  discussion  of 
the  question  involved."^'*  This  clause  shuts  out  the  defense  of 
suicide,^^'  or  death  from  a  criminal  act.^'^.  The  clause  does  not 
apply  to  the  defense  that  the  suit  is  not  brought  within  the 

275 11  Exch.  493. 

276  See  Wright  v.  Mutual  Benev.  Life  Ass'n,  43  Hun  61;  Patterson  v.  Nat- 
ural Premium  Mut.  L.  Ins.  Co.,  100  Wis.  118;  42  L.  R.  A.  253;.  75  N.  W. 
890;  Clement  v.  New  York  L.  Ins.  Co.,  101  Tenn.  22;  42  L.  R.  A.  247;  46 
S.  W.  561;  Kline  v.  National  Benev.  Ass'n,  111  Ind.  462;  11  N.  E.  620; 
Mareck  v.  Mutual  Reserve  Fund  Life  Ass'n,  62  Minn.  39;  64  N.  W.  68. 

277  Patterson  v.  Natural  Premium  L.  Ins.  Co.,  100  Wis.  118;  75  N.  W. 
980;  42  L.  R.  A.  253;  Royal  Circle  v.  Achterrath,  204  111.  549;  68  N.  E. 
492;  Mutual  Reserve  F.  L.  A.  v.  Payne  (TeX.  Civ.  A.),  32  S.  W.  1063; 
Goodwin  v.  Provident  Savings  L.  A.  Soc,  97  la.  226;  66  N.  W.  157;  32 
L.  H.  A.  473;  Marek  v.  Mut.  Res.  F.  L.  Ass'n,  62  Minn.  39;  64  N.  W.  68. 

278  Sun  Life  Ins.  Co.  v.  Taylor,  108  Ey.  408;  56  S.  W.  668. 
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period  limited  by  the  policy;  "^  and  does  not  preclude  the  defense 
of  want  of  insurable  interest.^^" 

In  the  ease  of  Scarborough  v.  American  National  Ins.  Co.,^'^ 
the  court  said,  referring  to  the  incontestable  clause :  "The  incon- 
testable clause  in  this  policy  does  not  prevent  the  defendant  from 
setting  up  the  defense  interposed  in  this  action.  By  the  use  of 
the  term  'incontestable'  the  parties  must  necessarily  mean  that 
the  provisions  of  the  policy  will  not  be  contested,  and  not  that 
the  insurance  company  agrees  to  waive  the  right  to  defend  itself 
against  a  risk  which  it  never  contracted  to  assume.  In  Collins  v. 
Metropolitan  Life  Insurance  Co.,^*^  the  court  in  a  case  precisely 
like  the  one  at  bar,  in  construing  the  incontestable  clause,  used 
the  following  language:  'By  its  terms  it  is  not  the  claim  pre- 
sented by  the  insured,  irrespective  of  the  cause  of  death,  which 
is  made  incontestable ;  it  is  merely  the  validity  of  the  policy  as  an 
obligation  binding  upon  the  company.'  The  only  case  that  at 
all  militates  against  our  conclusion  is  Collins  v.  Insurance  Co.,^'^ 
but  that  decision  seems  to  be  based  upon  a  provision  of  the  state 
Constitution  declaring  that  no  conviction  shall  work  a  corruption 
of  blood  or  forfeiture  of  estate.  It  is  not  necessary  that  we  should 
discuss  that  case,  except  to  say  that  we  do  not  regard  it  as  a 
precedent  to  be  followed.  Those  cases  which  are  based  upon 
statutes  of  descent  and  dower  and  the  like,  such  as  the  Owens 
Case,^^^  have  no  application  where  the  liability  grows  out  of 
contract  of  insurance." 

§  448.  The  Same  Subject — Later  Qases. — The  later  cases  sup- 
port the  doctrine  that  a  life  policy  incontestable  by  its  terms 
cannot  be  avoided  for  fraud,^^^  and  it  fprbids  defense  under  the 

278  Brady  v.  Prudential  Ins.  Co.,  168  Pa.  St.  645;  32  AtL  102. 

280  Clement  v.  New  York  L.  Ins.  Co.,  101  Tenn.  22;  46  S.  W.  561;  42 
L.  R.  A.  247;  Mfrs.  L.  Ins.  Co.  v.  Anctil,  28  Can.  S.  C.  103;  Union  Cent. 
L.  Ins.  Co.  V.  Fox,  106  Tenn.  347;  67  S.  W.  62. 

281  (N.C.)   88  S.  E.  482. 

282  27  Pa.  Super.  Ct.  356. 

283  232  111.  37;  83  N.  E.  542;  14  L.  R.  A.  (N.  S.)  356;  122  Am.  St.  Rep. 
54;  13  Ann.  Cas.  129. 

284 100  N.  C.  240;  6  S.  E.  794. 

285  Reagan  v.  Union  Mutual  Life  Ins.  Co.,  207  Mass.  79;  92  N.  E.  1025; 
Reagan  v.  Union  Mutual  Life  Ins.  Co.,  189  Mass.  559;   76  N.  E.  217;   2 
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provision  of  the  policy  of  forfeiture,  if  insured  should  die  while 
violating  any  criminal  law/*^  and  forbids  the  defense  of  any  kind 
of  fraud.^*'  The  incontestable  clause  precludes  the  insurer  from 
defending  'against  liability  on  account  of  misstatement  of  age 
and  includes  suicide.^^^  A  provision  in  a  benefit  certificate  mak- 
ing it  incontestable  after  three  years  is  not  controlled  by  a  by-law 
restricting  the  benefits  in  case  of  suicide.^^^  It  has  been  held,  how- 
ever, that  such  a  clause  does  not  cover  suicide  provided  the  limi- 
tation is  to  averments,  representations  and  warranties  in  relation 
to  age,  occupation  and  use  of  alcohol.^'"  The  incontestable  clause 
covers  every  kind  of  misrepresentation.^*^.  It  shuts  ofE  every  de- 
fense except  non-payment  of  premium  and  want  of  insurable  in- 
terest.^'^  Under  the  South  Carolina  statute  of  limitation  of  two 
years  for  contesting  a  policy,  'a  company  receiving  a  premium  for 
two  years  loses  the  right  to  rely  upon  misrepresentation.^*^  But 
that  statute  does  not  apply  to  fraternal  societies.^**    The  incon- 

L.  R.  A.  (N.  S.)  821;  Williams  v.  St.  Louis  Life  Ins.  Co.,  189  Mo.  70;  87 
S.  W.  499;  reversing  97  Mo'.  App.  449;  71  S.  W.  376;  Mutual  Reserve  Life 
Ass'n  V.  Austin,  73  C.  C.  A.  498;  142  Fed.  498;  6  L.  R.  A.  (N.  S.)  1064; 
Kansas  Mutual  Life  Ins.  Co.  v.  WtLitehead,  123  Ky.  21;  93  S.  W.  609; 
Southern  Union  Life  Ins.  Co.  v.  White  (Tex.  Civ.  App.),  188  S.  W.  266; 
Dibble  v.  Reliance  Life  Ins.  Co.,  170  Cal.  199;  149  Pac.  171;  Commercial 
Life  Ins.  Co.  v.  McGinnis  (Ind.  App.),  97  N.  E.  1018,  and  such  a  clause 
Is  not  contrary  to  public  policy.  Harris  v.  Security  Life  Ins.  Co.,  248  Mo. 
304;  154  S.  W.  68;  New  York  Life  Ins.  Co.  v.  Manning,  124  K.  Y.  Supp. 
775;  American  National  Ins.  Co.  v.  Briggs  (Tex.  Civ.  A.),  156  S.  W.  909; 
Grell  V.  Sam  Houston  Life  Ins.  Co.  (Tex.  Civ.  A.),  157  S.  W.  757. 

2S6Hamsech  v.  North  Am.  IJnion,  170  Ills.  App.  79. 

287Mohr  V.  Prudential  Ins.  Co.,  32  R.  I.  177;  78  Atl.  554;  Flanigan  v. 
Federal  Life  Ins.  Co.,  231  Ills.  399;  83  N.  B.  178;  Weil  v.  Federal  Life  Ins. 
Co.,  264  111.  425;  106  N.  E.  246;  Ann.  Cas.  1915,  D.  974. 

288  Mutual  Protective  League  v.  McKee,  223  Ills.  364;  but  see  Mutual 
Life  Ins.  Co.  v.  New,  125  La.  41;   51  So.  61. 

289Kammar  v.  Supreme  Lodge  K.  P.,  91  S.  C.  572;  75  S.  E.  177. 

290  Childress  v.  Fraternal  Union  of  Am.,  113  Tenn.  252;   82  S.  W.  823. 

291  Drews  v.  Metropolitan  L.  Ins.  Co.,  79  N.  J.  L.  398;  75  Atl.  167. 

292  National  Annuity  Ass'n  v.  Carter,  96  Ark.  495;  132  S.  W.  633;  Hoke 
V.  National  Life  Ins.  Co.  (Mo.  App.),  181  S.  W.  1047;  Haas  v.  Mutual  Life 
Ins.  Co.,  90  Neb.  808;  134  N.  W.  937. 

293  Owen  V.  Bankers  Life  Ins.  Co.,  84  S.  C.  253;  66  S.  E.  290. 

294  Robertson  v.  Fraternal  Union  of  Am,,  85  S.  C.  221;  67  S,  E.  247. 
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testable  clause  may  be  limited  to  a  less  time  than  the  two  years 
fixed,  by  the  Idaho  statute.^''*  The  incontestable  limitation  in  the 
Alabama  Code  applies  to  fraternal  beneficiary  associations.  If 
the  policy  provides  that  it  shall  be  incontestable  after  one  year, 
the  company  cannot  have  the  policy  set  aside  for  fraud  in  an 
action  brought  after  the  one  year,^'^  and  a  benefit  society  cannot 
repeal  an  incontestable  clause  in  its  by-laws  so  as  to  affect  out- 
standing certificates.^'^  The  incontestable  clause  is  for  the  bene- 
fit of  the  insured  and  the  beneficiary  only  and  cannot  be  invoked 
by  a  stranger  to  the  contract.^'*  It  has  been  held  ^°®  that  a  provi- 
sion in  a  life  insurance  policy  that  it  shall  be  incontestable  after 
one  year  applies  to  proceedings  taken  to  secure  reinstatement 
after  default  in  payment  of  premiums,  so  that  after  the  lapse  of 
the  year  from  reinstatement  the  policy  cannot  be  avoided  for 
fraud  in  securing  it,  although  insured  agrees  in  his  application 
for  reinstatement  that  the  policy  shall  be  void  if  any  statement 
is  untrue.  The  Supreme  Court  of  Georgia  has  said:^°°  "It  is 
true,  it  has  been  held  that  a  reinstatement  makes  a  new  contract ; 
but  the  old  contract  is  looked  to  for  the  terms,  conditions,  and 
stipulations  of  the  new  conract.  The  old  contract  in  the  present 
case  being  that  the  policy  should  be  'incontestable  after  three 
years  from  its  date '  upon  the  payment  of  three  annual  premiums, 
the  new  contract  (there  being  neither  in  the  application  for  rein- 
statement nor  the  original  policy  anything  to  the  contrary)  would 
be  governed  by  the  same  terms ;  and  the  period  of  incontestability 
would  be  reached  three  years  from  the  date  of  the  original  policy, 
notwithstanding  the  fact  that  one  of  the  three  annual  premiums 

295  Duvall  V.  National  Ins.  Co.,  28  Idaho  356;  154  Pac.  632. 

296  Philadelphia  Life  Ins.  Co.  v.  Arnold,  97  S.  C.  418;  81  S.  E.  964. 
287  Court  of  Honor  v.  Rausch  (Ind.  App.),  95  N.  E.  1018. 

298  Prudential  Ins.  Co.  v.  Mohr,  185  Fed.  936. 

299  Great  Western  L.  Ins.  Co.  v.  Snavely,  124  C.  C.  A.  154;  206  Fed.  20; 
46  L.  R.  A.  (N.  S.)  1056;  see  also  Pacific  Mut.  L.  Ins.  Co.  v.  Galbreath, 
115  Tenn.  471;  91  S.  W.  204;  Teeter  v.  United  Life  Ins.  Ass'n,  159  N.  Y. 
411;  54  N.  E.  72;  afCg.  11  App.  Div.  259;  42  N.  Y.  Supp.  119;  Monahan  v. 
Fidelity  Mut.  Life  Ins.  Co.,  148  Ills.  App.  171;  affg.  242  Ills.  488;  90  N.  E. 
213. 

300  Mass.  Benev.  Life  Ass'n  v.  Robinson,  104  Ga.  256;  30  S.  E.  918;  42 
L.  R,  A.  261. 
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required  to  be  paid  had  not  been  paid  at  maturity,  and  a  lapse 
a:nd  reinstatement  had  taken  place.  The  failure  to  take  'advan- 
tage of  the  right  of  forfeiture,  and  the  consent  for  reinstatement, 
restores  the  original  contract  in  all  its  vigor.  Especially  is  this 
true  where  there  was  no  notice  of  any  character  to  the  insured 
that  such  a  radical  change  in  his  contract  would  be  brought 
about  by  a  lapse  and  reinstatement."  But  it  has  been  held'°^ 
that  a  renewal  of  a  life  insurance  pblicy  containing  the  incontest- 
able clause  revives  such  clause  from  the  date  of  renewal.  A  pro- 
vision that  the  policy  shall  be  incontestable  from  date  and  that 
the  policy  shall  contain  the  entire  contract  is  not  in  compliance 
with  the  Massachusetts  law  prescribing  the  form  of  the  policy. ^"^ 

801  State  Mut.  Life  Ins.  Co.  v.  Rosenbery  (Tex.  Civ.  App.),  175  S.  W.  757. 

802  New  York  Life  Ins.  Co.  v.  Hardison,  199  Mass.  190;  85  N.  E.  410. 
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Premiums,  Assessments  and  Dues. 

449.  The  Consideration  of  a  Life  Insurance  Contract  Is  Called  Pre- 

miums or  Assessments. 

450.  All  the  Premiums  the  Consideration;  Insurance  Contract  Is  Not 

One  from  Year  to  Year. 

451.  Non-Payment  of  Premium  Will  Not  Effect  a  Forfeiture  Unless  so 

Stipulated. 

452.  Policy  Does  Not  Attach  Until  First  Premium  Is  Paid  if  Con- 

tract so  Provides. 

453.  Non-Payment  of  Premium  Works  a  Forfeiture  if  so  Stipulated: 

Time  of  Payment  of  Premium  Is  of  the  Essence  of  the  Con- 
tract. 

454.  When  Punctual  Payment  Is  Not  Excused. 

455.  Effect  of  War  on  the  Contract. 

456.  No  Absolute  Liability  on  the  Part  of  the  Assured  to  Pay  the 

Premium  if  Payment  Is  Only  a  Condition  and  There  Is  no 
Promise  to  Pay. 

457.  Stranger  May  Become  Liable  for  Premiums. 

458.  Time  of  Payment  of  Premium  May  Be  Extended. 

459.  Excuses  for  Non-Payment. 

460.  The   Same   Subject:    Misrepresentation  by   Company   to   Obtain 

Surrender  of  Policy. 

461.  Where  the  Company  Must  Give  Notice  of  Maturity  of  Premium: 

The  New  York  Statute. 

462.  The  Same  Subject  Continued. 

463.  Receipt  of  Premiums  After  They  Are  Due;  Usage. 

464.  Company  Must  Not  Mislead  Assured. 

465.  Effect  of  Prospectus. 

466.  Refusal  to  Receive  Premiums. 

467.  Dividends:     Mutual  Accounts. 

468.  Credit  for  Premiums. 

469.  Payment  to  Agent. 

470.  Statutes  Against  Discrimination  and  Rebates. 

471.  The  Same  Subject — Later  Cases. 

472.  Where  the  Day  of  Payment  Palls  on  Sunday. 

473.  Premium  Need  Not  Always  Be  Paid  in  Money;   What  Amounts 

to  Payment. 

474.  Payment  of  Premium  After  Death  of  Insured;   Days  of  Grace. 

475.  When  Note  Is  Taken  for  Premium. 

476.  Then  Same  Subject:     Premium  Notes  Proper. 
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477.  Elements  of  Life  Insurance  Premium:     Reserve  or  Net  Value. 

478.  Extended  or  Paid-Up  Insurance:     Surrender  Values:     Statutory 

Provisions. 

479.  The  Same  Subject:   Paid-Up  and  Non-Forfeitable  Policies. 

480.  The  Same  Subject — Later  Cases. 

481.  The  Same  Subject:    An  Illustrative  Case. 

482.  Damages  for  Breach  of  Contract  to  Issue  Paid-up  Policy. 

483.  When  Company  Wrongfully  Declares  Forfeiture  of  Policy. 

484.  Assessments  in  Benefit  Societies^  Must  Be  Made  in  Exact  Accord- 

ance With  Their  Laws:     Strict  Construction. 

485.  Who  Liable  for  Assessments. 

486.  Notice  of  Assessments. 

487.  The  Same  Subject:    Contents  of  Notice. 

488.  The  Same  Subject:     Service  of  Notice. 

489.  From  What  Time  the  Period  Allowed  for  the  Payment  of  Assess- 

ments Dates. 

490.  Manner  of  Paying  Assessments:    What  Is  Payment. 

491.  What  Does  Not  Excuse  Non-Payment. 

492.  Consequences  of  Non-Payment:     Suspension. 

493.  Suspension  of  Lodge  for  Failure  to  Remit  Assessments  Collected 

from  Members. 

494.  Reinstatement. 

495.  The  Same  Subject  Continued. 

496.  The  Same  Subject:     Conditions  of  Reinstatement. 

497.  To  Whom  Money  Collected  on  an  Assessment  Belongs. 

498.  Authority  to  Accumulate  a  Surplus  from  Assessments. 

499.  Power  of  Subordinate  Lodges  to  Waive  Requirements  of  Laws 

of  the  Order  as  to  Assessments. 

500.  Dues. 

§  449.  The  Consideration  of  a  Life  Insurance  Contract  is 
Called  Premiums  or  Assessments. — The  consideration  of  a  con- 
tract of  life  insurance  is  usually  called  premiums  when  paid  to 
the  ordinary  life  insurance  companies  and  assessments  when 
paid  to  mutual  beneficiary  societies.  Neither  the  name  given  to 
this  consideration  nor  the  time  of  its  payment,  either  in  one  sum, 
or  annually,  or  upon  the  uncertain  times  of  the  deaths  of  the 
members  of  the  society,  affect  the  validity  of  the  contract  or  make 
it  any  less  one  of  insurance.^  Nor  can  we  see  any  reason  why 
different  rules  should  govern  the  payment  of  premium  to  regular 
companies  from  those  that  apply  to  the  assessments  of  the  benevo- 
lent orders,  except  so  far  as  affected  by  the  terms  of  the  agree- 

^Ante,  §  213. 
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ment  between  the  parties.  The  contracts  of  the  companies  and 
those  of  the  orders  have  substantial  elements  of  similarity,  and 
the  same  principles  should  be  applied  to  both  wherever  practica- 
ble. The  payment  of  the  consideration  is  an  important  condi- 
tion in  all  contracts  of  life  insurance  and  the  subject  merits 
careful  examination.  An  insurance  company  has  the  power  to  fix 
the  premium  at  such  sum  as  will  create  a  fund  not  only  sufficient 
to  meet  mortuary  claims,  but  create  a  reserve  and  may  contract 
that  upon  non-payment  of  premium  the  policy  will  continue  in 
force  under  the  provision  for  extended  insurance.^  A  company 
may  reduce  its  rates  for  future  business,  but  it  has  been  held,^ 
that  it  cannot  give  retroactive  benefits  to  existing  policyholders 
by  such  reduction  in  rates.  Where  the  application  forming  part 
of  the  contract  of  an  assessment  company  obligated  each  member 
to  pay  mortuary  claims  determined  as  set  forth  in  the  policy, 
which  contained  a  mortality  table  showing  the  method  of  deter- 
mining the  same  which  ended  with  premium  for  age  sixty-five, 
it  was  held  that  the  company  had  no  right  to  increase  the  rate 
of  mortality  beyond  the  amount  so  specified,*  but  where  the  policy 
was  issued  for  three  months  renewable  by  payment  of  a  quarterly 
premium,  increasing  each  year  according  to  the  schedule,  ended 
at  age  sixty-five,  such  a  provision  was  held  not  to  make  a  level 
premium  policy  on  insured  reaching  the  age  of  sixty-five."  The 
modern  policies  differ  in  many  important  respects  from  those  of 
an  earlier  date  and  much  depends  upon  the  language  of  the  policy 
as  to  the  manner  of  the  payment  of  premium  and  results  of  non- 
payment. 

§  450.  All  the  Premiums  the  Consideration:  Insurance  Con- 
tract Not  One  from  Year  to  Year. — There  is  a  want  of  harmony 
in  the  authorities  'as  to  the  real  nature  of  the  contract  of  life 
insurance  in  respect  to  the  consideration.  For  example,  the  Su- 
preme Court  of  Connecticut  says:^  "A  contract  of  life  insur- 
ance is  a  peculiar  contract.    It  has  no  parallel  and  few  analogies 

2  Federal  Life  Ins.  Co.  v.  Arnold,  46  Ind.  App.  114;  90  N.  E.  493;  91 
N.  E.  357. 

3  Blanchard  V.  Prudential  Ins.  Co.  (N.  J.),  79  Atl.  533. 

*  Dresser  v.  Hartford  Life  Ins.  Co.,  80  Conn.  681;   70  Atl.  39. 

5  Jones  V.  Provident  Savings  Life  Assur.  See,  147  N.  C.  540;  61  S.  E.  388. 

«  Worthington  v.  Charter  Oak  Life  Ins.  Co.,  41  Conn.  399. 
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in  all  the  business  transactions  of  life.  An  ordinary  life  policy, 
like  the  one  in  suit,  requiring  the  payment  of  the  'annual  pre- 
miums, consists  of  two.parts  and  is  divisible.  The  applicant  upon 
the  payment  of  the  first  premium,  effects  an  insurance  upon  his 
life  for  one  year,  and  purchases  a  right  to  continue  that  insur- 
ance from  year  to  year,  during  life,  at  the  same  rate.  Whether 
he  will  continue  it  or  not  is  optional  with  him.  The  premium 
for  the  first  year  pays  for  the  risk  during  that  year,  and  for  the 
right  to  subsequent  insurance.  The  rate  of  insurance  for  a  single 
year  is  less  than  the  annual  premiums  on  a  life  policy.  The  dif- 
ference continued,  as  it  is  supposed  it  will  be,  from  year  to  year 
during  life,  may  be  regarded  as  the  consideration  for  the  right 
to  continue  the  insurance.  .  .  .  The  defendants  for  a  valuable 
consideration,  made  an  irrevocable  proposition  to  insure  the  appli- 
cant during  life  upon  certain  terms  and  conditions.  He  was  at 
liberty  to  accept  or  reject  the  proposition.  If  he  accepted  he  was 
to  comply  with  the  condition  and  pay  the  premium  on  or  before 
a  given  day.  .  .  .  We  regard  the  payment  of  the  premiums  as 
a  condition  precedent  to  any  subsequent  liability  on  the  part  of 
the  defendants."  On  the  other  hand  the  better  rule  has  been  laid 
down  by  the  majority  of  the  Supreme  Court  of  the  United  States 
as  follows :  ^  "  The  contract  is  not  an  assurance  for  a  single 
year,  with  a  privilege  of  renewal  from  year  to  year  by  paying 
the  annual  premium,  but  it  is  an  entire  contract  of  assurance  for 
life,  subject  to  discontinuance  and  forfeiture  for  non-payment  of 
any  of  the  stipulated  premiums.  Such  is  tiie  form  of  the  con- 
tract, and  such  is  its  character.  It  has  been  contended  that  the 
payment  of  each  premium  is  the  consideration  for  insurance  dur- 
ing the  next  following  year — as  in  fire  policies.  But  the  posi- 
tion is  untenable.  It  often  happens  that  the  assured  pays  the  en- 
tire premium  in  advance,  or  in  five,  ten  or  twenty  annual  in- 
stallments. Such  installments  'are  clearly  not  intended  as  the 
consideration  for  the  respective  years  in  which  they  are  paid; 
for,  after  they  are  all  paid,  the  policy  stands  good  for  the  bal- 
ance of  the  life  insured,  without  any  further  payment.  Each 
installment  is,  in  fact,  part  consideration  of  the  entire  insurance 
for  life.     It  is  the  same  thing  where  the  annual  premiums  are 

1  New  York  L.  Ins.  Co.  v.  Statham,  93  U.  S.  24.    See  also  Thum  v.  Wol- 
stenholme,  21  Utah  466;  61  Pac.  537. 
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spread  over  the  whole  life.  The  value  of  assurance  for  one  year 
of  a  man's  life  when  he  is  young,  strong  and  healthy,  is  mani- 
festly not  the  same  when  he  is  old  and  decrepit.  There  is  no 
proper  relation  between  the  annual  premium  and  the  risk  of  as- 
surance for  the  year  in  which  it  is  paid.  This  idea  of  assurance 
from  year  to  year  is  the  suggestion  of  ingenious  counsel.  The 
annual  premiums  are  'an  annuity,  the  present  value  of  which  is 
calculated  to  correspond  with  the  present  value  of  the  life  as- 
sured, a  reasonable  percentage  being  added  to  the  premiums  to 
cover  expenses  and  contingencies.  The  whole  premiums  are  bal- 
anced against  the  whole  insurance. ' '  ^  The  payment  of  a  pre- 
mium in  either  case  operates  merely  to  continue  the  old  con- 
tract.^ Later  cases  fully  support  this  doctrine,  and  it  is  now  the 
settled  rule  that  on  the  payment  of  the  first  premium,  the  con- 
tract is  one  for  the  whole  of  life  and  the  right  of  the  insurer  to 
terminate  the  contract  for  non-payment  of  premium  is  one  of 
forfeiture." 

§  451.  Non-Payment  of  Premium  Will  Not  Effect  a  Forfeiture 
Unless  So  Stipulated. — The  parties  to  a  contract  of  insurance  are 
free  to  insert  in  it  whatever  conditions  they  please,  provided 
there  be  nothing  in  them  contrary  to  the  common  or  statute  law 
or  public  policy,^^  and  consequently  they  may  agree  that  the 
policy  shall  be  forfeited  for  non-payment'  of  premium  at  the  ap- 
pointed day.    But,  in  the  absence  of  any  stipulation  so  provid- 

8  Manhattan  L.  Ins.  Co.  v.  Smith,  44  Ohio  St.  156;  Dungan  v.  Mut. 
Ben.  L.  Ins.  Co.,  46  Md.  469;  McDougall  v.  Provident  M.  L.  Ass.  Soc,  19 
N.  Y.  Supp.  481;  Richardson  v.  Mutual  L.  Ins.  Co.,  14  Ky.  L.  187;  18  S.  W. 
165;  Ins.  Co.  v.  Griggsby,  10  Bush.  310. 

9  Mutual  Benev.  L.  Ins.  Co.  v.  Robertson,  59  111.  123.  and  cases  cited. 
See  for  construction  of  policy  providing  for  quarterly  premiums:  McCon- 
nell  V.  Provident  S.  L,  Ass.  Soc,  34  C.  C.  A.  663;  92  Fed.  769;  Goodwin  v. 
Provident  S.  L.  Ass.  Soc,  97  la.  226;  66  ]\.  W.  R.  157;  32  L.  R.  A.  473; 
Nail  V.  Provident  S.  L.  Ass.  Soc  (Tenn.  Ch.  App.),  54  S.  W.  109.  See  also 
post,  &  451. 

10  Haas  v.  Mutual  Life  Ins.  Co.,  84  Neb.  682;  121  N.  "W.  996;  26  L.  R.  A. 
(N.  S.)  749;  19  Ann.  Cas.  58;  State  Life  Ins.  Co.  v.  Murray,  86  C.  C.  A. 
344;  159  Fed.  408;  affg.  151  Fed.  539;  .Gruwell  v.  Knights  &  Ladies  of 
Security,  126  Mo.  App.  496;  104  S.  W.  884.  See  also  cases  cited  in  follow- 
ing section. 

11  Beadle  v.  Chenango  Mut.  Ins.  Co.,  3  Hill  (N.  Y.)  161. 
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ing,  the  non-payment  of  a  premium  will  not  effect  a  forfeiture,^* 
as  where  the  policy  provided  that  in  case  of  non-payment  of  pre- 
mium, within  four  weeks  after  the  same  was  payable,  the  com- 
pany should  be  at  liberty  to  cancel  it.^^  In  the  leading  case  of 
Haas  V.  Mutual  Life  Ins.  Co.,^*  it  was  held  that  a  life  insurance 
policy  when  once  it  takes  effect  by  payment  of  the  first  year's 
premium  and  delivery  of  the  policy,  does  not  terminate  at  the 
end  of  the  year,  but  is  a  contract  for  the  life  of  the  assured.  If 
the  policy  contains  no  provision  for  a  forfeiture  thereof  by  rea- 
son of  the  failure  of  the  assured  to  pay  subsequent  premiums  an- 
nually, failure  to  pay  such  preihiums  on  the  day  named  will  not 
constitute  a  forfeiture  of  such  policy.  All  that  the  company  can 
dem'and  in  such  case  is  the  right  to  set-off  against  the  amount 
of  indebtedness  it  has  bound  itself  to  pay,  the  amount  of  the  pre- 
miums remaining  unpaid  with  interest  thereon.  The  Court  said : 
"Without  a  clause  providing  for  a  forfeiture  the  policy  is  not  for- 
feited for  non-payment  of  the  premium  any  more  than  a  land 
contract  is  forfeited  by  non-payment  of  principal  or  interest 
when  due."  The  Missouri  Court  of  Appeals  has  said:^^  "The 
idea  that  the  contract  of  insurance  remains  in  force  only  during 
the  period  for  which  a  premium  has  been  paid,  though  it  has 
the  support  of  reasonable  authority,  we  think  is  opposed  to  sound 
reason  as  well  as  to  the  weight  of  authority."  Other  cases  sup- 
port this  view.^^  However,  in  the  case  of  Jackson  v.  Mutual  Life 
Ins.  Co.,"  the  court  said:    "The  policies  sued  on  were  incorpo- 

i2Woodfin  V.  Asheville  Mut.  Ins.  Co.,  6  Jones  L.  558;  American  Ins.  Co. 
V.  Klink,  65  Mo.  78;  Swander  v.  Northern,  etc.,  Co.,  25  Ohio  Cir.  Ct.  3; 
IngersoU  v.  Mut.  L.  Ins.  Co.,  156  111.  App.  568. 

13  Brady  V.  Prudential  Ins.  Co.  (N.  Y.  Com.  PI.),  29  N.  Y.  Supp.  44; 
citing  Scheu  v.  Grand  Lodge,  etc.,  17  Fed.  214. 

14  84  Neb.  682;  121  N.  W.  996;  26  L.  R.  A.  (N.  S.)  747;  19  Ann.  Cas.  58. 

15  Gruwell  v.  Knights  &  Ladies  of  Security,  126  Mo.  App.  496;  104  S.  W. 
884. 

isKeeton  v.  National  Union  (Mo.  App.),  182  S.  W.  798;  Equitable  Life 
Assur.  Soc.  v.  Gulson,  159  Ala.  608;  40  Sou.  1034;  Nederland  Life  Ins.  Co. 
V.  Melnert,  127  Fed.  651;  62  C.  C.  A.  377;  reversed  on  other  points,  199 
U.  S.  171;  4  Ann.  Cas.  480;  Mutual  Life  Ins.  Co.  v.  Allen,  212  Ills.  134; 
72  N.  E.  200;  afCg.  113  Ills.  App.  89;  U.  S.  Life  Ins.  Co.  v.  Ross,  159  Ills. 
476;  42  N.  E.  859;  reversing  57  Ills.  App.  98. 

17  108  C.  C.  A.  369;  186  Fed.  447;  see  also  Weston  v.  State  Mutual  Life 
Assur.  Soc,  234  Ills.  492;  84  N.  E.  1073.  . 
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-rated  in  the  petition,  and  they  disclose  that  no  provision  for  for- 
feiture upon  non-payment  of  premium  is  found  in  them.  Ac- 
cordingly the  further  contention  is  m'ade  that,  even  if  there  was 
a  default  in  the  payment  of  the  July  premium,  the  right  of  re- 
covery exists.  This  is  on  the  ground  that  the  covenant  to  pay  is 
independent,  and  its  violation  entitled  the  company  to  an  action 
to  recovery  the  premiums,  or,  upon  the  maturity  of  the  policy/ 
to  deduct  them  from  the  amount  to  be  paid.  We  cannot  give  our 
assent  to  this  contention.  By  the  terms  of  the  policies  the  obli- 
gation of  the  company  to  pay  is  'upon  the  following  condition': 
*.-  .  .  The  annual  premium  of  fifty  dollars  and  eighteen  cents 
(afterwards  divided  into  quarterly  premiums  of  $13.30  each), 
shall  be  paid  in  advance  on  the  delivery  of  this  policy,  and  there- 
after to  the  company  at  its  home  office  in  the  city  of  New  York, 
on  the  8th  day  of  October  (afterward  on  the  8th  days  of  Octo- 
ber, January,  April  and  July)  in  every  year  during  the  contin- 
uance of  this  contract.'  It  is  thus  seen  the  promise  to  pay  is 
conditioned  upon  the  premiums  being  paid  as  when  due.  The 
fact  that  no  express  provision  of  forfeiture  is  made  is  of  no  im- 
portance. The  obvious  and  necessary  interpretation  of  the  con- 
tract, if  the  business  of  insurance  is  to  be  conducted  at  all,  is 
that  the  obligation  of  the  company  to  pay  the  amount  promised 
depended  upon  the  payment  of  the  premiums  reserved.  If  the 
premiums  were  not  paid,  the  obligation,  according  to  the  plain 
import  of  the  contract,  ceased.  In  Mutual  Life  Ins.  Co.  v.  Hill,^* 
a  case  was  under  consideration  where  the  insured  failed  to  pay 
the  premiums,  and  continued  such  failure  for  four  years  prior  to 
his  death.  An  action  was  nevertheless  brought  to  compel  the 
same  performance  by  the  insurance  company  which  would  have 
been  due  if  the  insured  had  paid  his  premiums.  The  court  said : 
'It  is  simple  justice  between  two  parties  to  a  contract  containing 
depending  stipulations  that  neither  should  be  permitted  to  exact 
performance  by  the  other  wtihout  having  himself  first  performed. 
.  .  .  Courts  have  always  set  their  faces  against  an  insurance 
company,  which  having  received  premiums,  has  sought  by  techni- 
cal defenses  to  avoid  payment,  and  in  like  manner  should  thej 
set  their  faces  against  an  effort  to  exact  payment  from  an  in- 
surance company  when  the  premiums  have  deliberately  been  left 

18  193  U.  S.  551,  559;  24  Sup.  Ct.  538,  541;  48  L.  Ed.  788. 
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unpaid."  The  question  of  forfeiture  arises  oftener  in  eases  where 
premiums  notes  are  given,  and  then  the  effect  of  non-payment 
has  been  uncertain  under  varying  provisions  of  the  contract,  and 
will  be  considered  under  that  division  of  the  subject. ^^  While 
all  the  cases  show  that  the  courts  construe  provisions  for  for- 
feiture for  non-payment  of  premium  strictly,  so  ais  to  prevent 
forfeiture  if  possible,  they  nevertheless  uphold  the  contract  and 
enforce  it.^^ 

§  452.  Policy  Does  Not  Attach  Until  First  Premium  Is  Paid 
if  Contract  so  Provides. — By  signing  the  application  and  accept- 
ing the  policy  the  insured  is  deemed  to  have  had  notice  of,  un- 
derstood and  agreed  to  the  terms,  limitations  and  conditions  con- 
tained in  the  application  and  the  policy,  and  if  the  latter  pro- 
vides that  it  shall  not  take  effect  until  the  advance  premium  is 
paid  during  the  lifetime  of  the  assured,  then,  unless  such  pay- 
ment is  made,  the  policy  does  not  attach  and  the  delivery  of  the 
receipt  without  payment  avails  nothing.^^  Such  payment  is  a 
condition  precedent  that  must  be  complied  with.^^  Where  the 
policy  provides  that  it  shall  not  take  effect  until  the  first  pre- 
mium is  paid,  the  policy  becomes  binding  only  on  the  payment 
of  the  premium.^*  A  recital  that  the  policy  was  issued  in  con- 
sideration of  a  certain  annual  premium  was  an  acknowledgment 
of  payment.^^  Under  the  North  Dakota  statute  acknowledg- 
ment in  the  policy  of  the  receipt  of  the  premium  is  conclusive 
evidence  of  payment  notwithstanding  the  stipulation  that  it  shall 
not  be  binding  unless  the  premium  is  actually  paid.^^  The  re- 
ceipt of  the  policy  by  the  agent  if  actual  payment  of  the  first  pre- 

20  posi,  §  476. 

21  Ala.  Gold  li.  Ins.  Co.  v.  Thomas,  84  Ala.  578;  Mound  City  M.  L.  Ins. 
Co.  V.  Twining,  12  Kan.  475. 

22  Brown  v.  Insurance  Co.,  59  N.  H.  298;  Ormond  v.  Mut.  L.  Assn,  96 
N.  C.  158;  1  S.  E.  796;  Davis  v.  Mass.  M.  L.  Ins.  Co.,  13  Blatchf.  462. 
See  ante,  §  352. 

23  Anders  v.  Life  Ins.  Clearing  Co.,  62  Neb.  585;  87  N.  W.  331. 

2*  Supreme  Lodge  K.  P.  v.  Few,  138  Ga.  778;  76  S.  E.  91;  see  also  71 
S.  E.  130;  Brown  v.  Pacific  Mutual  Life  Ins.  Co.,  109  Mo.  App.  137;  81 
S.  W.  1122. 

25  Noble  V.  Kansas  City  Life  Ins.  Co.,  33  S.  D.  458;  146  N.  W.  606. 

26  Harrington  v.  Mutual  Life  Ins.  Co.  (N.  D.),  131  N.  W.  246;  34  L.  R.  A. 
(N.  S.)  373. 
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mium  is  waived,  is  delivery  to  the  insured.^'^  Delivery  of  the  pol- 
icy by  an  'agent  contrary  to  instructions  and  by  mistake  will  not 
make  the  company  liable.^^  jf^  however,  the  custom  of  the  agents 
to  give  credit  was  known  and  acquiesced  in,  by  the  receipt  of 
such  premium  after  the  time,  the  company  will  be  taken  to  have 
waived  the  requirement,^^  and  a  general  agent  has  power  to  waive 
this  condition.^"  Acceptance  of  a  note  for  the  premium,  or  other 
act  showing  an  intent  t'o  put  the  contract  in  force,  will  bind  the 
company.^^  But  if  a  note  is  taken  for  the  first  premium  but 
afterwards  at  request  of  the  maker  surrendered,  the  policy  is 
not  in  force.^^  The  question  of  delivery  m^ay  be  one  for  the 
jury.^^  But  where  the  receipt  of  premium  is  acknowledged  in 
the  policy  the  insurers  will  not  be  heard  to  deny  the  fact,  unless 
they  can  show  that  the  acknowledgment  was  made  by  fraud, 
error  or  duress.^*  It  has  been  held  that  payment  of  the  first  pre- 
mium and  acceptance  of  the  policy  is  a  personal  act  and  so,  if  a 
policy  provide  that  it  shall  not  take  effect  "until  the  'advance 
premium  shall  have  been  paid  during  the  lifetime  of  the  person 
whose  life  is  hereby  insured, ' '  a  payment  of  such  premium  by  a 
third  person,- without  the  knowledge  of  the  assured,  is  of  no  ef- 
fect, although  made  with  his  money;  and  his  administrator  can- 
not ratify  the  act.^^    The  acknowledgment  in  the  policy  of  pay- 

27  Mulligan  v.  Metropolitan  Life  Ins.  Co.,  149  Ills.  App.  516. 

28  Charter  Oak  L.  Ins.  Co.  v.  Smith,  3  Cin.  L.  Bui.  607. 

29  Tennant  v.  Travelers'  L.  Ins.  Co.,  31  Fed.  322;  Miller  v.  Life  Ins.  Co., 
12  Wall.  285. 

30  o'BMen  v.  Union  Mut.  L.  Ins.  Co.,  22  Fed.  586;  Southern  L.  Ins.  Co.  v. 
Booker,  9  Heisk.  606;  Goit  v.  National  Protection  Ins.  Co.,  25  Barb.  189. 

siKrause  v.  Equitable,  etc.,  Soc,  99  Mich.  461;  58  N.  W.  496;  Trundle 
V.  Provident  Sav.,  etc.,  Soc,  54  Mo.  App.  188. 

32  Griffith  V.  N.  Y.  Life  Ins.  Co.,  101  Cal.  627;  36  Pac.  113. 

33  Coffin  V.  New  York  L.  Ins.  Co.,  127  Fed.  555. 

34  Michael  v.  Mut.  Ins.  Co.,  10  La.  Ann.  737;  111.  Cent.  Ins.  Co.  v.  'Wolf, 
87  111.  354;  Teutonia  L.  Ins.  Co.  v.  Mueller,  77  111.  22;  Consolidated,  etc., 
Ins.  Co.  V.  Cashow,  41  Md.  59;  Goit  v.  National  Protection,  etc.,  Ins.  Co., 
25  Barb.  189;  Kline  v.  National  Benev.  Ass'n,  111  Ind.  462;  11  N.  E.  620; 
Troy  F.  Ins.  Co.  v.  Carpenter,  4  Wis;  20;  Madison  Ins.  Co.  v.  Fellowes,  1 
Disn.  217;  2  Disn.  128;  Basch  v.  Humboldt,  etc.,  Ins.  Co.,  35  N.  J.  429; 
Calhoun  v.  Union  Mut.  L.  Ins.  Co.,  3  Pugs.  &  B.  (N.  B.)  13. 

35  Whiting  V.  Mass.  Mut.  L.  Ins.  Co.,  129  Mass.  240;  citing  Hoyt  v.  Mut. 
Benef.  L.  Ins.  Co.,  98  Mass.  539;  Markey  v.  Mut.  Benef.  L.  Ins.  Co.,  103 
Mass.  78;  Badger  v,  American  Ins.  Co,,  103  Mass,  244;  Thayer  v.  Middle- 
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ment  of  a  semi-annual  premium  is  not  a  mere  receipt,  but  part  of 
the  contract  so  far  as  the  insurer's  right  to  forfeit  the  policy  is 
concerned  and  estops  the  company  from  claiming  a  forfeiture 
because  of  a  parol  contract  between  the  insured  and  the  insurer's 
agent  that  the  premium  should  be  paid  quarterly  pursuant  to 
which  only  a  quarterly  premium  was  paid  at  the  beginning  of  the 
insurance  term  instead  of  a  semi-annual  premium.'^  This  is  on 
the  ground  of  public  policy.^^  * 

§  453.  Non-Payment  of  Premium  Works  a  Forfeiture  if  so 
Stipulated:  Time  of  Payment  of  Premium  Is  of  the  Essence  of 
the  Contract. — In  life  insurance  contracts,  if  the  policy  is  condi- 
tioned to  be  void  if  the  stipulated  premium  be  not  paid  at  the 
appointed  day,  time  is  of  the  essence  of  the  contract  and  if  the 
premium  be  not  paid  the  policy  is  void  unless  the  condition  be 
waived.^^  Non-payment  of  a  premium  on  a  life  policy  on  the 
day  when  due  will  work  a  forfeiture  of  a  policy  which  provides 
that  it  shall  be  invalid  unless  the  premiums  are  paid  when  due.^^ 

sex  Ins.  Co.,  10  Pick.  326;  Piedmont  &  Arlington  Ins.  Co.  v.  Ewing,  92 
XT.  S.  877;  see  also  ante,  §  352. 

38  Britton  v.  Metropolitan  L.  Ins.  Co.,  165  A.  C.  149;  80  S.  E.  1072;  Ann, 
Cas.  1915-D  363. 

37  Teutonia  L.  Ins.  Co.  v.  Anderson,^77  111.  384;  Williams  v.  Empire  Mut. , 
L.  Ins.  Co.,  8  Ga.  App.  303';    68  S.  E.  1082;    Dobyns  v.  Bay  State  Benef. 
Assn,  144  Mo.  95;  45  S.  W.  1107;  Leeper  v.  Franklin  L.  Ins.  Co.,  93  Mo. 
App.  602;   67  S.  W.  941. 

38  ■Williams  v.  Washington  L.  Ins.  Co.,  31  la.  541;  Ayer  v.  New  England 
Mut.  L.  Ins.  Co.,  109  Mass.  430;  Shaw  v.  Berkshire  L.  Ins.  Co.,  103  Mass. 
354;  Klein  v.  Ins.  Co.  104  U.  S.  88;  Catoir  v.  American  L.  Ins.  etc.,  Co., 
33  N.  J.  L.  487;  Mobile  L.  Ins.  Co.  v.  Pruett,  74  Ala.  487;  Franklin  L.  Ins. 
Co.  V.  Sefton,  53  Ind.  380;  Gaterman  v.  American  L.  Ins.  Co.,  1  Mo.  App. 
300;  Security  L.,  etc.,  Ins.  Co.  v.  Gober,  50  Ga.  404;  Ala.  Gold  Life  Ins. 
Co.  V.  Garmany,  74  Ga.  51;  Kellner  v.  Mut.  Life  Ins.  Co.,  43  Fed.  623; 
Richardson  v.  Mutual  L.  Ins.  Co.,  14  Ky.  L.  187;  18  S.  W.  165;  Mutual  L. 
Ins.  Co.  V.  Clancy,  111  Ga.  865;  36  S.  E.  944;  Nixon  v.  Travelers  Ins.  Co., 
25  Wash.  254;  65  Pac.  195;  Tibbitts  v.  Mut.  Benefit  L.  Ins.  Co.,  159  Ind. 
671;  65  N.  E.  1033;  U.  S.  Life  Ins.  Co.  v.  Ross,  159  111.  476;  42  N.  E.  859; 
reversing  57  111.  App.  98;  Sick  v.  Covenant  M.  L.  Assn,  79  Mo.  App.  609. 

39 Mutual  Life  Ins.  Co.  v.  Riley  (Ala.),  47  So.  735;  Wells  v.  Union  Cen- 
tral Life  Ins.  Co.  (Ark.),  98  S.  W.  697;  Melvin  v.  Piedmont  Mut.  L.  Ins. 
Co.,  150  N.  C.  398;  64  S.  E.  180;  Empire  Life  Ins.  Co.  v.  Wier  (Ga.),  68 
S.  E.  1035;  Equitable  Life  Assur.  Soc.  v.  Ellis  (Texas),  147  S.  W.  1152; 
affg.  137  S.  W.  184. 
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A  condition  in  a  policy  avoiding  it  for  non-payment  is  self-exe- 
cuting.*" Where  the  policy  calls  for  the  payment  of  an  annual 
premium,  but' the  insured  has  the  option  to  pay  semi-annually,  or 
quarterly,  before  the  company  can  declare  a  forfeiture  to  pay 
the  quarterly  rate  it  must  show  that  insured  made  his  election 
or  at  least  should  show  demand,**  and  where  the  annual  premium 
is  payable  in  installments  failure  to  pay  any  installment  if  the 
policy  so  provides,  works  a  forfeiture.*^  A  beneficiary  takes  the 
policy  subject  to  the  condition  requiring  prompt  payment  of  pre- 
mium,*^ and  no  notice  of  lapse  is  necessary.**  And  it  does  not 
avail  that  at  the  time  the  policy  was  taken  out  it  was  verbally 
agreed  that  the  payment  of  the  premium  should  be  extended  be- 
yond the  time  stated.*'  If  notice  of  the  forfeiture  is  required  by 
law  it  must  be  given  before  the  forfeiture  is  complete.*^  After 
forfeiture  the  policy  can  only  be  revived  by  a  new  contract.*'  A 
tender  after  forfeiture  will  not  restore  the  policy.*^  Provisions  for 
forfeitures  are  strictly  construed  and  if  the  language  of  the  con- 
dition is  not  plain,  there  will  be  no  forfeiture.*'  A  provision  in  a 
policy  providing  for  quarterly  premiums,  that  if  death  occurs  be- 
fore the  full  year's  premium  has  been  paid,  the  installments  re- 
maining unpaid  shall  be  deducted,  is  valid.'"  Where  an  indus- 
trial policy  provides  for  payments  on  or  before  each  Monday, 

*oRocci  V.  Massachusetts  Accident  Co.  (Mass.),  110  N.  E.  972;  Patterson 
V.  Equitable  Life  Assur.  Soc.  (Ark.),  165  S.  W.  454. 

41  Northwestern  Life  Assur.  Co.  v.  Schulz,  94  Ills.  App.  156. 

42  Thompson  v.  Fidelity  Mut.  L.  Ins.  Co.,  116  Tenn.  557;  92  S.  W.  1098; 
6  L.  R.  A.  (N.  S.)  1039. 

43 Forbes  v.  Union  Cent.  L.  Ins.  Co.  (Ind.),  41  N.  E.  84. 

44  Manhattan  L.  Ins.  Co.  v.  Savage,  23  Ky.  L.  483;   63  S.  W.  278. 

45  Coombs.  V.  Charter  Oak  L.  Ins.  Co.,  65  Me.  382. 

48  Dial  V.  Valley  Mut.  L.  Assn,  29  S.  C.  560;  8  S.  E.  27.    See  post,  §  360. 
'  47  Equitable  Life  Ass.  Soc.  v.  McElroy,  28  C.  C.  A.  365;  83  Fed.  631,  49 

U.  S.  App.  548. 

48D'0rlu  V.  Bankers  L.  Assn,  46  Fed.  355  (construction  of  California 
statute). 

49  Perry  v.  Bankers  L.  Ins.  Co;,  47  App.  DIv.  567;  62  N.  Y.  Supp.  553. 

50  Albert  v.  Mut.  L.  Ins.  Co.,  122  N.  C.  92;  30  S.  E.  327;  Equitable  L. 
Ass.  Soc.  V.  Harvey,  98  Tenn.  636;  40  S.  W.  1092.  For  construction  of  term 
contract  see  Provident  Savings  L.  Assur.  Soc.  v.  Taylor,  74  C.  C.  A.  41; 
142  Fed.  709. 
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payment  can  be  made  at  any  time  on  that  day.=^  A  stipulation 
that  failure  to  pay  the  premium  should  make  the  polic?^  .void  does 
not  apply  where  a  loan  value, attached  to  the  policy  is  sufficient 
to  pay  the  premium.^^  Non-payment  of  an  installment  of  pre- 
mium on  an  accident  policy  results  in  forfeiture.^^  Under  the 
modern  life  policies  while  non-payment  of  a  premium  is  a  condi- 
tion which,  if  not  complied  with,  causes  a  forfeiture,  the  policy 
generally  further  provides  that  in  case  of  such  non-payment  there 
shall  be  either  paid  up  or  extended  insurance.  Sometimes  the 
same  result  follows  because  of  state  statutes.^* 

§  454.  When  Punctual  Payment  Is  Not  Excused. — ^An  excuse 
for  the  payment  of  premiums,  which  is  in  the  nature  of  a  condi- 
tion precedent  or  subsequent  as  the  contract  is  looked  at,  only 
exists  when  the  company  has  prevented  performance  of  such  con- 
ditions or  payment,  or  has  itself  wholly  refused  to  perform  or 
wholly  disabled  itself  from  completing  a  substantial  perform- 
ance. The  mere  failure  of  the  company  to  perform  some  of  the 
obligations  of  the  contract,  which  go  to  a  part  only  of  the  con- 
sideration and  which  breach  may  be  paid  for  in  damages,  is  not 
sufficient.  Nor  is  the  breach  of  representations  made  during  the 
pendency  of  negotiations  for  a  contract  actionable  or  an  excuse 
for  performance  by  the  other  party.^*  Nor  is  it  an  excuse  that 
the  company  has  violated  its  charter,  and  in  consequence  of  such 
wrongful  acts  become  insolvent,'  so  that  it  had  become  unsafe 
for  the  insured  to  pay  further  premiums,  if  the  company  was  con- 
tinuing to  do  its  ordinary  business  in  the  ordinary  way  and  was 
ready  to  receive  premiums.'®  Nor  that  the  company  has  in  its 
hands  an  amount  applicable  to  a  dividend  soon  to  be  declared, 

51  Public  Savings  Ins.  Co.  v.  Coonves  (Ind.  App.),  108  N.  E.  244. 

52  Perkins  v.  Empire  Life  Ins.  Co.  (Ga.  App.),  87  S.  E.  1094. 

53  Aetna  L.  Ins.  Co.  v.  Ricks,  79  Ark.  S8;  94  S.  W.  923;  Gayford  v. 
Metropolitan  L.  Ins.  Co.,  144  Cal.  763;  78  Fac.  258;  Reed  v.  Travelers'  Ins. 
Co.,  117  Ga.  116;  43  S.  E.  433;  Roberts  v.  Aetna  L.  Ins.  Co.,  212  111.  382; 
72  N.  E.  363,  affg.  101  111.  App.  313. 

54  See  tbe  subject  of  paid-up  or  extended  insurance,  post,  §  478. 

55  Bogardus  v.  New  York  L.  Ins.  Co.,  101  N.  Y.  328. 

56  Taylor  v.  Charter  Oak  L.  Ins.  Co..  9  Daly  489;  59  How.  Pr.  468;  8 
Abb.  (N.  C.)  331.  See  also  Friedlander  v.  Mut.  Res.  L.  Assn,  34  Misc.  285; 
69  N.  Y.  Supp.  618. 

1014 


PREMIUMS,  ASSESSMENTS  AND  DUES.  §   454 

which  would  when  so  declared,  belong  to  the  insured.''    Nor  that 
the  company  retains  the  policy  as  the  bailee  of  the  insured.'*    Nor 
the  unauthorized  surrender  by  the  husband  of  a  policy  payable 
to  the  wife.'^    Nor  the  failure  of  the  company  to  answer  a  letter 
relative  to  a  change.^"     Nor  that  the  insurance  company  has 
failed  to  place  the  receipt  for.  the  premium  in  the  hands  of  the 
local  agent.^^    Nor  the  death  x>i  the  local  agent  where,  by  the 
terms  of  the  policy,  the  premiums  are  payable  at  the  home  office 
of  the  company,  "unless  otherwise  expressly  agreed  in  writing,  or 
to  agents  when  they  produce  receipts  signed  by  the  president  or 
secretary."*^    It  is  no  excuse  for  non-payment  of  premium  that 
at  the  time  the  payment  was  to  be  made  the  assured  was  sick  and 
delirious.    In  holding  that  this  is  not  a  case  where  performance 
is  prevented  by  act  of  God,  the  Supreme  Court  of  Iowa  says  :^* 
"There  was  no  such  impossibility  of  performing  the  contract  in 
this  case.    It  is  true,  it  was  impossible  for  the  assured  at  the  time 
required  therein  to  perform  it;  but 'he  could  have  provided  for 
its  performance  beforehand,  and  those  of  his  family  about  him 
could  have  performed  it  for  him.    The  fact  that  the  plaintiff  did 
not  know  of  the  existence  of  the  policy  before  her  husband's 
death  does  not  change  the  case.    Prudence  and  care  on  the  part 
of  the  assured  would  have  prompted  him  to  prepare  for  the  pay- 
ment of  the  assessment  upon  the  day  it  became  due,  and  to  in- 
form his  wife  of  his  contract,  and  his  obligation  to  perform  it  at 
the  time  therein  prescribed."**    For  the  same  reasons  insanity 
is  also  no  excuse  for  non-payment  of  premiums  oA  the  day 
agreed.*® 

57  Mut.  L.  Ins.  Co.  of  N.  Y.  v.  Girard,  etc.,  Co.,  100  Pa.  St.  172. 

58  Howard  v.  Mut.  Benef.  L.  Ins.  Co.,  6  Mo.  App.  577. 
59Weatherly  v.  New  York  Life  Ins.  Co.,  178  Mass.  575;   60  N.  E.  381. 

But  see  Ante,  §  389. 

60  Mut.  L.  Ins.  Co.  of  Ky.  v.  Clancy,  111  Ga.  865;  36  S.  E.  944. 

61  Morey  v.  New  York  L.  Ins.  Co.,  2  Woods  664. 
62Bulgar  V.  Washington  L.  Ins.  Co.,  63  Ga.  328. 

63  Carpenter  v.  Centennial  Mutual  Life  Ass'n,  68  la.  453;  27  N.  W.  456. 

64  smitt  V.  Penn.  Mut.  L.  Ins.  Co.,  11  W.  N.  C.  295;  Scully  v.  Kirk- 
patrlck,  79  Pa.  St.  (29  P.  F.  Smith)  324;  Klein  v.  Ins.  Co.,  104  U.  S.  88; 
Yoe  V.  B.  C.  Howard  Masonic  M.  Ben.  Assn,  63  Md.  86;  Howell  v.  Knicker- 
bocker L.  Ins.  Co.,  44  N.  Y.  276. 

65  Wheeler  v.  Conn.  Mut.  L.  Ins.  Co.,  82  N.  Y.  543;  16  Hun.  317;  Hawk- 
shaw  V.  Knights  of  Honor,  29  Fed.  770;  Thpmpson  v.  Ins.  Co.,  104  U.  S. 
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§  455.  Effect  of  War  on  the  Contract. — The  Supreme  Court 
of  the  United  States  has  held/^  that  b  life  insurance  policy,  which 
stipulates  for  the  payment  of  an  annual  premium,  and  that  it 
shall  be  void  for  non-payment,  makes  the  premium  an  annuity, 
the  whole  of  which  is  the  consideration  for  the  contract ;  and  the 
condition  is  a  condition  subsequent,  the  non-performance  of 
which  renders  the  policy  void.  If  a  failure  to  pay  was  caused  by 
war,  a  forfeiture  follows,  nevertheless,  if  the  insurer  insists  on 
the  condition;  but  the  insured  is  entitled  to  the  equitable  value 
*f  the  policy  arising  from  the  payments  actually  made.  Upon 
this  question,  however,  there  is  a  decided  difference  of  opinion, 
but  the  rule  laid  down  above  seems  to  be  supported  by  the  weight 
of  reasoning  as  well  as  of  authority.^^  There  is  excellent 
authority,  however,  opposed  to  the  above  rule  and  which  holds 
that  war  does  not  dissolve  the  contract,  but  merely  suspends  it.^' 
And  it  has  been  held,^"  that  equity  will,  where  the  payment  of 
premiums  was  interrupted  by  war,  reinstate  the  contract  on  pay- 
ment of  all  premiums  unpaid  with  interest  thereon.  Still  the  rule 
as  first  stated  must  now  be  deemed  settled.  "Where  a  war  rider 
in  'a  form  not  approved  by  the  insurance  department  as  required 
by  the  statute  was  attached  to  a  policy  in  the  standard  form  such 

66  New  York  L.  Ins.  Co.  v.  Statham,  93  U.  S.  24;  New  York  L.  Ins.  Co. 
V.  Davis,  95  U.  S.  425. 

67  Abell  v;  Penn.  Mut.  L.  Ins.  Co.,  18  W.  Va.  400;  Talt  v.  New  York  L. 
Ins.  Co.,  1  Flip.  288;  Bird  v.  Penn.  Mut.  L.  Ins.  Co.,  11  Phila.  485;  2  W.  N. 
C.  410;  Worthington  v.  Charter  Oak  L. .Ins.  Co.,  41  Conn.  372;  DlUard  v. 
Manhattan  L.  Ins.  Co.,  44  Ga.  119;  Hancock  v.  N.  Y.  Life  Ins.  Co.,  13  Am. 
L.  Reg.  (N.  S.)  103. 

68  Mut.  Benef.  L.  Ins.  Co.  v.  Hillyard,  37  N.  J.  L.  444;  Hillyard  v.  Mut. 
Benef.  L.  Ins.  Co.,  35  N.  J.  L.  415;  Cohen  v.  New  York  Mut.  L.  Ins.  Co.,  50 
N.  Y.  610;  Martine  v.  International  L.  Ass.  Soc,  53  N.  Y.  339;  6.2  Barb. 
181;  5  Lans.  535;  Sands  v.  N.  Y.  Life  Ins.  Co.,  50  N.  Y.  626;  59  Barb.  556; 
Robinson  v.  International  L.  Ass.  Soc,  42  N.  Y.  54;  52  Barb.  450;  New 
York  L.  Ins.  Co.  v.  Clopton,  7  Bush.  179;  Manhattan  L.  Ins.  Co.  v.  War- 
wick, 20  Graft.  614;  Mut.  Benef.  L.  Ins.  Co.  v.  Atwood,  24  Graft.  497; 
N.  Y.  L.  Ins.  Co.  v.  Hendren,  Id.  536;  Conn.  Mut.  L.  Ins.  Co.  v.  Duerson, 
28  Graft.  630;  Clemmitt  v.  New  York  L.  Ins.  Co.,  76  Va.  355;  Statham  v. 
N.  Y.  L.  Ins.  Co.,  45  Miss.  581,  where  a  fender  was  held  to  have  preserved 
the  rights  of  the  insured. 

69  Bird  V.  Penn.  Mut.  L.  Ins.  Co.,  3  Fed.  Cas.  430;  33  Leg.  Int.  33. 
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war  rider  will  be  disregarded  and  the  policy  enforced  in  its 
standard  form.'"' 

§  456.  No  Absolute  Liability  on  the  Part  of  the  Assured  to 
Pay  the  Premium  if  Payment  is  Only  a  Condition,  and  There  is 
no  Promise  to  Pay. — In  a  contract  of  life  insurance  there  is  gen- 
erally no  absolute  undertaking  of  the  insured  to  pay  the  pre- 
miums, or  assessments,  and  consequently  no  personal  liability 
therefor.  The  payment  of  the  premium,  or  assessments,  is  only 
a  condition  precedent  to  the  liability  of  the  company:  the  in- 
sured does  not  promise  to  .pay  the  premiums  and  the  company 
only  promises  to  pay  if  it  has  received  the  agreed  consideration. 
Therefore  the  insured  m'ay  pay  or  not  as  he  pleases,  he  has  the 
perfect  right  to  do  either  and  need  give  no  excuse  for  his  choice. 
If  he  does  not  pay  the  contract  is  ended.  It  follows,  therefore, 
that  the  premium,  or  assessment,  is  only  a  debt  when  there  is 
an  absolute  promise  to  pay  embodied  in  the  contract.^^  Whether 
or  not  such  absolute  promise  to  pay  is  embodied  in  the  contract 
is  a  question  of  construction.  It  has  been  held  that  the  benefit  a 
member  derives  from  his  membership  is  the  consideration  for  his 
promise  to  pay  an  assessment,  which  promise  is  implied  in  the 
contract.^^ 

Naming  of  a  beneficiary  in  a  life  insurance  policy  is  a  gift  and 
carries  no  obligation  to  the  beneficiary  that  the  donor  will  keep 
the  policy  alive.^^ 

§  457.  Stranger  May  Become  Liable  for  Premium. — ^A  stranger 
may  become  liable  for  the  payment  of  premiums  on  a  life  insur- 
ance policy,  as  where  a  society,  other  than  the  insuring  company, 
in  consideration   of  weekly  dues,   promises   certain  benefits  in 

70  Hopkins  v.  Com.  General  Life  Ins.  Co.  (App.  Div.),  160  N.  Y.  Supp. 
247. 

'1  New  York  L.  Ins.  Co.  v.  Statham,  93  U.  S.  24;  Worthington  v.  Charter 
Oak  L.  Ins.  Co.,  41  Conn.  372;  Dungan  v.  Mut.  Benev.  L.  Ins.  Co.,  46  Md. 
492;  Manhattan  L.  Ins.  Co.  v..  Smith,  44  O.  St.  156;  Union  Mut.  L.  Ins. 
Co.  V.  Adier,  38  Ind.  App.  530;  73  N.  E.  835;  75  N.  E.  1088,  and,  indeed, 
all  the  authorities  cited  in  this  chapter. 

72inierbe  v.  Barney,  119  Mo.  632;  25  S.  W.  384.  In  this  case,  however, 
several  judges  dissented.  For  further  discussion  of  this  point  see  post, 
5  485. 

73  Smith  V.  Metropolitan  L.  Ins.  Co.,  222  Pa.  226,  71  Atl.  11. 
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sickness  and  to  pay  for  life  insurance."*  So  where  a  railroad 
company  agrees  to  pay  assessments  or  premium  for  an  employe." 
'An  assignee  who  holds  'a  policy  as  a  security  for  a  debt  is  not 
bound  to  pay  the  annual  premiums  thereon/®  unless,  of  course,  he 
expressly  agrees  to  pay  them.  A  liability  to  pay  premiums  may 
also  arise  by  express  contract,  as  under  a  marriage  settlement,'" 
or  under  a  covenant  in  a  mortgage,"^  or  by  express  agreement."' 

§  458.    Time  of  Payment  of  Premium  May  Be  Extended.— The 

company,  however,  or  an  authorized  agent  may  extend  the  time 
of  payment  of  a  premium  and  such  extension  will  be  sustained. 
It  is  a  question  of  fact  whether  an  extension  has  been  given.^" 
A  cashier  has  no  authority  to  extend  the  time  of  payment  of  the 
premium. ^^  But  where  the  policy  has  been  forfeited  by  a  viola- 
tion of  one  of  its  conditions,  and  not  by  the  non-payment  of 
premiums  only,  so  that  the  policy  is  void,  a  mere  promise  made 
thereafter  without  consideration,  to  continue  the  policy  in  ex- 
istence upon  the  payment  of  an  additional  premium,  which  is 
thereafter  tendered,  but  not  accepted  by  the  company,  will  not 
be  enforced.^^  Where  the  assured  has  been  in  the  habit  of  pay- 
ing his  premiums  after  they  became  due  in  accordance  with  a 

74  Teutonia  L.  Ins.  Co.  v.  Anderson,  78  111.  384.  See  also  Barker  v. 
North  British  Ins.  Co.,  9  Scot.  Sess.  Cas.  869. 

75  Lyon  V.  Travelers,  etc.,  Co.,  55  Mich.  141;  McMahon  v.  Travelers,  etc., 
Co.,  77  la.  229;  Bane  v.  Travelers,  etc.,  Co.,  85  Ky.  677;  Teutonia  L.  Assn. 
V.  MuUer,  77  111.  22. 

76  Van  Duersen  v.  Scanlan,  7  Cin.  L.  Bui.  188. 

77  In  re  Miller,  6  L.  R.  Ch.  D.  790. 

78  In  re  Killen,  15  L.  R.  (Irish)  388;  Deering  v.  Bank  of  Ireland,  17  L. 
R.  (Irish)  594.  For  questions  as  to  damages  for  breach  of  contract  to  pay 
premiums,  see  Dormay  v.  Borradaile,  10  Beav.  335;  Bridge  v.  Deane,  42 
L.  R.  Ch.  D.  9;  North  British,  etc.,  Co.  v.  Riky,  2  Exc.  687;  Browne  v. 
Price,  4  C.  B.  (N.  S.)  598;  Barter  v.  Butcher,  15  L.  J.  (Q.  B.)  289; 
National  L.  Ass'n  v.  Best,  2  Hurlst.  &  N.  605;  Metcalf  v.  Hanson,  35  L. 
J.  (Q.  B.)  225. 

79  Ferguson  v.  Union  Mut.  L.  Ins.  Co.,  187  Mass.  8;  72  N.  E.  358. 

80  Dean  v.  Aetna  L.  Ins.  Co.,  62  N.  Y.  642;  affg.  2  Hun.  358;  Palmer  v. 
Phoenix  Mut.  L.  Ins.  Co.,  84  N.  Y.  63;  Pitzpatrick  v.  Mutual,  etc.,  Ass'n,  25 
La.  Ann.  443;  McCJraw  v.  Old  North  State,  etc.,  Ins.  Co.,  78  N.  C.  149; 
Winindger  v.  Globe  Mut.  L.  Ins.  Co.,  3  Hughes  257.  , 

81  New  York  L.  Ins.  Co.  v.  O'Dorn,  100  Miss.  219;  56  Sou.  379. 

82  Evans  v.  United  States  L.  Ins.  Co.,  3  Hun.  587. 
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promise  of  accommodation  the  company  cannot  end  such  indul- 
gence and  insist  upon'  prompt  payment  without  notice.^^ 

Where  the  company  grants  an  extension  of  time  for  payment 
of  premium  upon  certain  conditions  which  are  complied  with,  the 
company  cannot  afterwards  impose  additional  conditions.^*  A 
letter  to  the  insured  by  the  general  agent  of  the  company  that 
if  the  premium  was  not  paid  by  a  certain  time,  the  official  receipt 
would  be  returned  to  the  company,  such  a  letter  operated  as  an 
extension  of  time  for  the  payment  of  the  premium  to  the  day 
stated  and  the  insured  having  died  in  the  meantime,  there  was 
no  default.^'  It  has  been  said :  *^  that  an  agreement  for  an  ex- 
tension of  premium  by  a  general  agent,  in  violation  of  a  provision 
of  the  policy  that  waiver  can  only  be  made  by  certain  officers, 
is  not  binding  on  the  company.  It  has  however  been  held  to 
the  contrary .^^  An  extension  of  time  of  the  payment  of  premium 
notes  to  "corn  gathering  time"  is  not  objectionable  for  indefin- 
iteness.*^  Acceptance  of  a  partial  payment  of  a  premium  will 
not  keep  the  policy  alive  for  a  proportional  part  of  the  year.*' 

§  459.  Excuses  for  Non-Payment. — One  holding  a  policy  of 
life  insurance  does  not  forfeit  his  policy  by  omitting  to  pay  the 
annual  premiums  thereon  after  the  company  issuing  the  policy 
has  ceased  to  do  business,  transferred  all  its  assets  and  become 
insolvent,  or  'after  a  receiver  has  been  appointed.*"  Nor  wherr 
the  insurer  is  a  foreign  company  and  has  ceased  to  do  business 
in  the  place  where  the  premium  is  specified  to  be  payable,  and 

83Dllleber  v.  Knickerbocker  L.  Ins.  Co.,  76  N.  Y.  567. 

Si  Roleau  v.  Continental  Life,  etc.,  Co.,  45  Utah  234;  144  Pac.  1096. 

85  Penn  Mutual  Life  Ins.  Co.  v.  Senlienn,  40  Ind.  App.  85;  81  N.  B.  87; 
see  also  North  American  Accident  Ins.  Co.  v.  Bowen  (Tex.  Civ.  App.),  102 
S.  W.  163. 

86  Collins  V.  Metropolitan  Life  Ins.  Co.,  32  Mont.  329;  80  Pac.  609-1092. 
sTFishbate  v.  FidelUy  &  Cas.  Co.,  140  N.  C.  589;  53  S.  E.  354. 

88  Majestic  Life  Ins.  Co.  v.  Tuttle,  58  Ind.  App.  98;  107  N.  E.  22. 

89  Clifton  V.  Mutual  Life  Ins.  Co.,  168  N.  C.  499;  84  S.  E.  817. 

80  Attorney-General  v.  Guardian  Mut.  L.  Ins.  Co.,  82  N.  Y.  336;  Attorney- 
General  V.  Continental  L.  Ins.  Co.,  33  Hun.  138;  Jones  v.  Life  Ass'n  of 
America,  83  Ky.  75;  7  Ky.  L.  1;  2  S.  W.  447;  Bourden  v.  Mass.  Safety 
Fund  Ass'n,  147  Mass.  360;  17  N.  E.  874;  Russell  v.  O'Donoghue,  178  Fed. 
106. 
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has  no  known  agent  there.®^  A  company  has  no  right  to  turn  its 
policy  holders  over  to  another  company  without  their  consent, 
and  if  it  does  so  the  policy-holders  are  not  bound  to  continue 
to  pay  their  premiums.^^  Pending  negotiations  for  a  change  in 
the  policy  payment  is  excused.'^  And  an  unauthorized  demand 
for  an  increased  premium  will  excuse."*  But  where  a  party 
failed  to  pay  the  premium  upon  his  policy  which  had  become 
due  six  months  prior  to  the  failure  of  the  company  and  the  ap-, 
pointment  of  a  receiver,  it  was  held  that  the  policy  was  for- 
feited.'^ Partial  payment  of  premiums  is  not  effective  to  keep 
the  policy  in  force  unless  something  is  done  operating  as  a  waiver 
of  full  payment."'  Non-payment  of  premiums  is  not  excused  by 
the  fact  that  the  insured  surrendered  the  policy,  which  was  pay- 
able to  his  wife,  to  the  company  on  a  forged  release  and  'accepted 
a  paid-up  policy,  which  latter  was  not  operative  because  of  the 
forgery;"^  but  it  would  be  excused  if  the  company  had  accepted 
an  unauthorized  surrender,"^  or  if  the  company  by  false  repre- 
sentations induced  the  surrender  of  the  policy.""  Nor  is  the  as- 
sured bound  to  continue  to  offer  to  pay  after  a  number  of  pre- 
miums have  been  tendered  and  refused. ^°°    Where  the  company 

»i  Dorion  v.  Positive  Government,  etc.,  Co.,  23  Low.  Can.  Jur.  261.  But 
see  Quinn  v.  Manhattan  L.  Ins.  Co.,  28  La.  Ann.  135. 

92  People  V.  Empire  Mut.  Ins.  Co.,  92  N.  Y.  105;  People  v.  Security  L., 
etc.,  Co.,  78  N.  Y.  114;  34  Am.  Rep.  522;  Shaw  v.  Republic  L.  Ins.  Co.,  69 
N.  Y.  286.  But  see  Equitable  Ins.  Co.  v.  Harvey,  98  Tenn.  636;  40  S.  W. 
1092. 

93  Aetna  L.  Ins.  Co.  v.  Curley,  20  Ky.  L.  723;  47  S.  W.  585. 

94  Covenant  M.  L.  Ass'n  v.  Kentner,  188  lis.  431;  58  N.  E.  966;  affg. 
89  111.  App.  495;  Mut.  Reserve  F.  L.  Ass'n  v.  Taylor,  99  Va.  208;  37  S.  B. 
854. 

95  Attorney-General  v.  Continental  Life  Ins.  Co.,  64  How.  Pr.  519. 

96  Slocum  V.  New  York  L.  Ins.  Co.,  228  U.  S.  364,  modifying  101  C.  C.  A. 
56;  177  Fed.  842. 

97  Miles  V.  Conn.  Mut.  L.  Ins.  Co.,  147  U.  S.  177. 

98  Whitehead  v.  N.  Y.  L.  Ins.  Co.,  102  N.  Y.  143;  Manhtatan  L.  Ins.  Co.  v. 
Smith,  44  Ohio  St.  156;  5  N.  E.  417;  Garner  v.  Ins.  Co.,  110  N.  Y.  266;  18 
N.  E.  130;  Heinlein  v.  Imperial  L.  Ins.  Co.,  101  Mich.  250;  25  L.  R.  A.  627; 
59  N.  "W.  615. 

99  Colby  V.  Life  Indemnity  Co.,  57  Minn.  510;  59  N.  W.  539;  Heinlein 
V.  Imperial  L.  Ins.  Co.,  101  Mich.  250;  59  N.  W.  615. 

100  Griesemer  v.  Mutual  L.  Ins.  Co.,  10  Wash.  202;  38  Pac.  1031.  See 
also  Real  Estate,  etc.,  Co.  v.  Aetna  L.  Ins.  Co.,  181  Pa.  St.  61;  37  Atl.  639. 
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after  having  obtained  possession  of  the  policy  for  the  purpose 
of  issuing  additional  insurance,  refused  to  receive  any  further 
premiums  thereon  on  the  ground  that  insured  vras  not  then  an 
insurable  risk,  the  insured  is  excused  from  tendering  further  pre- 
miums."^ If  the  insurer  notifies  the  policy-holder  that  it  regards 
the  policy  as  no  longer  in  force,  it  is  not  necessary  to  continue 
to  tender  premiums,"^  and  a  policy  is  not  forfeited  because  of 
the  failure  of  the  company  to  apply  to  the  payment  of  a  premium 
an  amount  due  insured  for  services.^"^ 

§  460.  The  Same  Subject:  Misrepresentation  by  Company  to 
Obtain  Surrender  of  Policy. — Where  the  company  by  false  repre- 
sentations induced  the  insured  to  allow  his  policy  to  lapse  it  was 
held  ^°^  that  the  insured,  if  living,  might  compel  a  reinstatement, 
or  if  he  was  dead,  his  beneficiary  might  recover  upon  payment 
of  all  premiums  due.  In  this  case  ^°®  the  court  said:  "The  sub- 
stance of  defendant's  contention  is  that  the  misrepresentation,  if 
any,  of  the  company,  was  not  made  with  any  fraudulent  inten- 
tion; also  that  it  was  at  most  a  mere  representation  as  to  the 
law  of  the  contract,  which  could  not  be  a  ground  for  relief;  and 
also  that  the  fact  that  the  assessment  was  unauthorized  fur- 
nished no  excuse  for  the  non-payment  of  the  premium.  It  is  not 
necessary  that  the  misrepresentation  should  have  been  made  with 
a  fraudulent  intent  to  deceive.  It  is  enough,  if  it  was  reasonably 
calculated  to  mislead,  and  did  mislead,  Colby  to  his  prejudice. 
It  may  be  here  added  that,  under  the  circumstances,  a  represen- 
tation by  the  company  that  it  had  a  right  to  make  the  assessment 
included,  by  necessary  implication,  a  representation  that  it  had 
a  right  to  make  future  ones,  and  that,  if  these  assessments  were 
not  paid,  the  policy  would  lapse,  notwithstanding  the  payment 
of  the  premiums.  We  recognize  that  the  general  rule  is  that,  as 
between  parties  bearing  no  fiduciary  relation  to  each  other,  a 
mere  misrepresentation  of  law  by  one  party,  or  a  mere  mistake 
of  law  by  the  other  party,  is  no  ground  for  relief.    But  it  seems 

101  Western  &  Southern  Life  Ins.  Co.  v.  Giltnane,  157  Ky.  275;  163  S.  W. 
192 

102  Southern  Life  Ins.  Co.  v.  Logan,  9  Ga.  App.  503;  71  S.  E.  742. 

103  Citizens  Life  Ins.  Co.  v.  Boyle,  139  Ky.  1;  129  S.  W.  303. 

104  Colhy  V.  Life  Indemnity  &  Ins.  Co.,  57  Minn.  510;  59  N.  W.  539. 

105  Colby  V.  Life  Indemnity  &  Ins.  Co.,  supra. 
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to  US  that,  in  view  of  all  the  facts,  the  acts  of  the  company 
amounted  to  more  than  a  mere  misrepresentation  of  law.  It 
originally  organized  its  business  on  a  plan  financially  vicious  and 
unsound,  and  in  its  subsequent  efforts  to  change  its  base,  its  con- 
duct was  characterized  throughout  by  a  course  of  backing,  and 
filling  and  hedging  that  was  well  calculated  to  deceive  and  mis- 
lead men  of  ordinary  intelligence,  but  not  experts  in  the  iasurance 
business.  Indeed,  the  company  itself  ^d  not  seem  to  know  where 
it  stood.  The  disparity  of  the  parties  must  also  be  borne  in  mind. 
Ordinary  men  are  not  usually  acquainted  with  all  the  intricacies 
of  insurance  contracts,  while  the  insurer  is  presumed  to  be  an 
expert  on  the  subject ;  and  it  is  a  matter  of  common  knowledge 
that  the  insured  are  accustomed  to  rely  largely  on  the  insurer 
for  information  as  to  their  rights  and  liabilities.  The  somewhat 
complicated  history  of  the  transaction  did  not  present  a  simple 
legal  proposition,  familiar  to  the  ordinary  mind,  but  a  complex 
question,  involving  an  element  of  fact  as  well  as  of  law,  and 
about  which  mistake  or  misunderstanding  might  well  be  sup- 
posed to  exist.  The  company  had  for  years  been  representing  to 
Colby,  by  both  words  and  acts,  that  he  was  no  longer  liable  on 
the  special  two-fifths  assessment  clause  in  his  origin'al  certificate 
and  it  was  a  fair  inference  that  he  had  paid  his  premiums  on  the 
faith  of  this  representation.  The  act  of  the  company  in  making 
an  assessment  against  him  in  August,  1891,  amounted  to  a  repre- 
sentation that  he  still  remained  liable  under  the  clause  referred 
to.  The  reason  for  this  change  of  front  was  not  stated.  Colby 
might  have  supposed  that  it  was  for  some  cause  not  appearing  on 
the  face  of  the  policy;  as,  for  example,  the  inability  of  the  com- 
pany to  induce  some  of  the  old  certificate  holders  to  come  into 
the  new  arrangement.  But,  even  if  the  misrepresentation  deemed 
to  have  been  merely  as  to  the  law  of  the  contract,  still  it  seems 
to  us  that  the  relation  of  the  parties  was  such  as  to  render  the 
misrepresentation  a  ground  for  relief  to  the  extent  of  preventing 
a  forfeiture.  While  the  company  (a  mutual  one),  as  a  corporate 
entity,  and  its  members,  were  in  one  aspect  of  the  case,  opposite 
contracting  parties,  yet  in  another  aspect,  they  occupied  a  sort 
of  fiduciary  relation  to  each  other,  somewhat  analogous  to  that 
of  principal  and  agent,  or  cestui  que  trust;  and  it  is  a  familiar 
principle  that,  when  the  contracting  parties  bear  a  fiduciary  re- 
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lation  to  each  other,  a  misrepresentation  as  to  the  law  of  the 
contract  may  be  a  ground  for  relief.  If  Colby  knew  that  the 
assessment  was  illegal,  the  act  of  the  company  in  making  it  would 
not  be  sufficient  excuse  for  his  not  paying  or  tendering  his  pre- 
mium; but  if,  by  the  misrepresentation  of  the  company,  he  was 
led  to  honestly  and  reasonably  believe  that  the  assessment  was 
valid,  and  that  he  would  have  to  pay  it  as  well  as  his  premiums, 
to  keep  his  policy  from  lapsing,  and  he  was  thereby  caused  to 
refrain  from  paying  the  premium,  which  he  otherwise  would 
have  paid,  as  the  jury  might  have  found,  this  would  constitute 
a  valid  excuse.  Our  view  is  that,  if  the  facts  were  as  we  have 
indicated,  Colby,  if  living,  would  have  been  entitled  to  a  rein- 
statement of  his  policy  on  payment  of  all  premiums  due ;  and,  if 
this  is  so,  it  would  seem  to  follow  that  plaintiff,  as  the  beneficiary 
of  the  policy,  would  be  entitled  to  recover  the  amount  of  it,  less 
these  premiums."  And  in  such  an  action  the  non-payment  of  a 
subsequent  premium  is  no  defense.^"*  But  if  the  company,  with- 
out misleading  the  assured,  purchases  a  policy,  the  sale  will  be 
upheld,  the  same  rules  applying  as  in  the  case  of  the  sale  of  any 
chose  in  action  and  the  doctrine  of  uberrima  fides  does  not  ap- 
ply."^ 

§  461.  Where  the  Company  Must  Give  Notice  of  Maturity  of 
Premium:  The  New  York  Statute. — Unless  so  stipulated  in  the 
policy  the  insurer  is  not  generally  bound  to  give  notice  of  the 
maturity  of  a  premium  where  the  amount  of  such  premium  is 
fixed  by  the  contract.  The  fact  that  before  the  policy  was  issued 
a  promise  of  notice  was  made  is  immaterial,  such  promise  not 
being  embodied  in  the  policy,^"*  nor  will  it  excuse  that  the  com- 
pany had  a  usage  of  giving  notice.*"®  Where  the  statute  requires 
notice  to  be  given  that  if  the  premium  be  not  paid  within  a  cer- 
tain time  "the  policy  and  all  premiums  paid  thereon  will  become 
forfeited  and  void,"  such  notice  must  be  given  and  it  is  not  suffi- 
cient if  the  notice  only  says  that  members  who  do  not  pay  "are 

loeHeinlein  v.  Imperial  L.  Ins.  Co.,  101  Mich.  250;   59  N.  W.  615. 

107'potts  V.  Temperance,  etc.,  Co.,  23  Ont.  73.  As  to  rescission  see 
ante,  §  361. 

108  Insurance  Co.  v.  Mowry,  96  U.  S.  544. 

losMandego  v.  Centennial  Mut.  Ass'n,  64  la.  134;  Thompson  v.  Ins.  Co., 
104  U.  S.  252;  Smith  v.  National  L.  Ins.  Co.,  103  Pa,  St.  177. 
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carrying  their  own  risk/'^^"  it  is  enough  if  the  notice  substan- 
tially conform  to  the  words  of  the  statute.^^^  The  requirements 
of  the  statute  must  be  however  observed.^^^  The  provisions  of 
this  statute  cannot  be  waived. ^^'  Many  questions  have  arisen  con- 
cerning the  construction  to  be  placed  on  the  New  York  statute 
requiring  notice  of  a  premium  to  be  given  before  the  policy  can 
be  forfeited  for  the  non-payment  of  such  premium.  The  statute 
has  been  changed  several  times,  and 'the  earlier  decisions  are  not 
always  applicable.  It  has  been  held  that  the  required  notice 
must  be  given  to  the  assignee  of  the  policy,^^*  and  that  there  was 
no  implied  authority  in  the  husband  to  receive  notice  of  a  pre- 
mium due  under  a  policy  payable  to  the  wife.^^°  Under  the  sub- 
sequent change  in  law,  notice  is  to  be  given  to  the  insured.  To 
what  extent  the  New  York  statute  is  applicable  has  been  dis- 
cussed by  the  Supreme  Court  of  the  United  States  ^^®  as  follows : 
"The  insurance  policy  contained  a  stipulation  that  it  should  not 
be  binding  until  the  first  premium  had  been  paid  and  the  policy 
delivered.  The  premium  was  paid  and  the  policy  delivered  in  the 
State  of  Montana.  Under  those  circumstances,  under  the  general 
rule,  the  contract  was  a  Montana  contract,  and  governed  by  the 
laws  of  that  State.^^^  Iix^that  State,  there  being  no  statutory 
provisions  to  the  contrary,  the  failure  to  pay  the  annual  pre- 
mium worked,  in  accord  wih  the  terms  of  the  policy,  a  forfeiture 

110  Phelan  v.  N.  "W.  M.  L.  Ins.  Co.,  113  N.  Y.  147;  20  N.  E.  827;  reversing 
42  Hun.  419.  Other  cases  where  the  notice  was  held  defective  are:  Secur- 
ity Trust  Co.  V.  Hallum,  32  Tex.  Civ.  A.  134;  73^  S.  W.  554;  Nederland  L. 
Ins.  Co.  V.  Meinert,  62  C.  C.  A.  377;  127  Fed.  657;  reversed  199  U.  S.  171. 

iiiMcDaugal  v.  Provident  Savings,  tec,  Soc,  135  N.  Y.  551;  32  N.  E. 
251;  reversing  19  N.  Y.  Supp.  481. 

112  Equitable  L.  Ass.  Soc.  v.  Nixon,  26  C.  C.  A.  620;  81  Fed.  796;  48 
U.  S.  App.  482. 

113  Osborne  v.  Home  L.  Ins.  Co.,  123  Cal.  610;  56  Pac.  616;  Harrington 
v.  Home  L.  Ins.  Co.  (Cal.),  58  Pac.  180. 

11-4  Strauss  v.  Union  Central  L.  Ins.  Co.,  170  N.  Y.  349;  63  N.  E.  347; 
affg.  70  N.  Y.  Supp.  1149;  Osborne  v.  Home  L.  Ins.  Co.,  123  Cal.  610;  56 
Pac.  616. 

iisRowe  V.  Brooklyn  L.  Ins.  Co.,  11  App.  Div.  532;  42  N.  Y.  Supp.  646; 
affg.  162  N.  Y.  604;   57  N.  E.  1123. 

116  Mutual  L.  Ins.  Co.  v.  Cohen,  179  U.  S.  262. 

117  Equitable  Life  Assur.  Soc.  v.  Clements,  140  U.  S.  226,  232,  sul  nom.; 
Equitable  Life  Assur.  Soc,  v.  Pettus,  35  L.  Ed.  497,  500;  11  Sup.  Ct.  822. 
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of  all  claims  against  the  company.  New  York,  on  the  other  hand, 
the  State  by  which  the  insurance  company  was  chartered  and  in 
which  it  had  its  principal  offipe,  by  Sec.  1  of  Chapter  321  of  1877 
had  enacted — 'Sec.  1.  No  life  insurance  company  doing  business 
in  the  State  of  New  York  shall  have  power  to  declare  forfeited  or 
lapsed  any  policy  hereafter  issued  or  renewed  by  reason  of  non- 
payment of  any  annual  premium  or  interest,  or  any  portion 
thereof,  except  as  hereinafter  provided.'  The  provision  referred 
to,  and  which  is  stated  at  length  in  the  succeeding  part  of  the 
section,  is  one  for  notice  of  a  special  kind  and  to  be  given  in  a 
particular  way.^^^  This  notice  was  not  given.  Hence,  if  the  law 
of  New  York  controls,  the  policy  was  still  in  force  and  the  plain- 
tiff was  entitled  to  recover.  The  question  therefore  is  whether 
the  law  of  New  York  controls.  The  presumption  is  in  favor  of 
the  laws  of  the  place  of  contract.  He  who  asserts  the  contrary 
has  the  burden  of  proof.  The  New  York  statute  does  not  purport 
to  change  any  insurance  company  charter.  On  the  contrary,  its 
obvious  purpose  is  only  to  reach  business  transacted  within  the 
State.  Proceeding  on  the  accepted  principle  that  a  State  may 
determine  the  conditions,  the  meaning,  and  limitations  of  con- 
tracts executed  within  its  borders,  the  language  of  the  statute 
reaches  contracts  made  within  the  State.  Undoubedly  a  foreign 
insurance  company  making  a  contract  within  the  State  of  New 
York  would  find  the  contract  burdened  by  its  provisions,  and 
equally  clear  is  it  that  such  companj^  making  a  contract  in  an- 
other State  would  be  free  from  its  limitations.  There  is  no  indi- 
cation of  an  intent  on  the  part  of  the  legislature  of  New  York  to 
affect,  even  if  it  were  possible,  the  general  powers  of  a  foreign 
company  coming  within  the  State  and  transacting  business.  But 
on  the  face  of  the  statute  there  is  no  express  demarcation  be- 
tween foreign  and  local  companies.  There  is  no  attempt  to  say 
that  a  foreign  company  doing  business  within  the  State  shall,  as 
to  such  business,  be  subject  to  the  prescribed  limitations,  and  that 
a  home  company  doing  business  within  the  State  and  elsewhere 
shall  as  to  all  its  business  be  so  limited.  If  we  cannot  from  the 
language  impute  to  the  legislature  an  intent  to  regulate  the  busi- 

118  The  section  is  Quoted  in  full  in  178  U.  S.  330;   44  L.  Ed.  1089;   20 

Sup.  Ct.  906. 
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ness  of  a  foreign  company  outside  of  the  State,  how  can  we  find 
in  such  language  an  intent  to  prescribe  limitations  upon  the  con- 
tracts of  a  home  company  outside  the  State  ?  In  the  absence  of  an 
expressed  intent  it  ought  not  to  be  presumed  that  New  York  in- 
tended by  this  legislation  to  affect  the  rights  of  other  States  to 
control  insurance  contracts  made  within  their  limits.  Can  it  be 
that  the  State  of  New  York,  aware  of  the  fact  that  other  States 
and  other  countries  might  by  their  legislation  properly  prescribe 
terms  and  conditions  of  insurance  contracts,  meant  by  this  legis- 
lation to  restrict  its  local  companies  from  going  into  those  States 
and  countries  and  transacting  business  in  compliance  with  their 
statutes  if  in  any  respect  they  were  found  to  convict  with  the 
regulations  prescribed  for  business  transacted  at  home?  Again, 
it  is  worthy  of  notice  that  the  State  of  New  York  has  changed-  its 
legislation  repeatedly  in  the  last  quarter  of  a  century  in  respect 
to  this  very  matter  of  notice.^^®  The  varying  provisions  of  these 
statutes,  directed  in  terms,  not  to  local  companies,  but  to  com- 
panies doing  business  in  the  State  of  New  York,  strengthen  the 
conclusion  that  the  State  was  not  thus  changing  the  several  char- 
ters of  its  companies,  but  prescribing  only  that  which  in  its  judg- 
ment from  time  to  time  was  the  proper  rule  for  business  trans- 
acted within  the  State.  Again,  the  terms  of  the  act  itself  tend 
in  the  same  direction.  It  provides  for  a  thirty-day  notice.  While 
such  a  notice  might  be  reasonable  as  to  all  policies  within  the 
State,  yet  when  it  is  remembered  that  some  at  least  of  the  New 
York  insurance  companies  are  doing  business  in  all  quarters  of 
the  globe,  it  is  obvious  that  a  thirty-day  notice  in  many  cases 
would  be  of  little  value.  Further,  by  Sec.  2  the  statute  provides 
that  an  affidavit  by  one  authorized  to  mail  the  notice  shall  be 
'presumptive  evidence'  of  the  giving  of  the  notice.  Can  it  be 
supposed  that  the  legislature  of  New  York  was  contemplating  a 
rule  of  evidence  to  be  enforced  in  every  State  and  nation  of  the 
world?  These  considerations  lead  to  the  conclusion  that  the 
statute  of  New  York,  directed  as  it  is  to  companies  doing  business 
within  the  State,  was  intended  to  be,  and  is,  in  fact,  'applicable 
only  to  business  transacted  within  that  State.    It  is  not  doubted 

119  See  Laws  1876,  Chap.  341;   Sec.  1;  the  statute  now  under  consider- 
ation. Laws  187T;  Laws  1892,  Chap.  690,  Sec.  92;   Laws  1897,  Chap.  218, 
Sec.  92. 
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that  a  contract  by  an  insurance  company  of  New  York  executed 
elsewhere  may  by  its  terms  incorporate  the  law  ,of  New  York, 
and  make  its  provisions  controlling  upon  both  the  insured  and 
the  insurer.  And  it  is  urged  that  although  there  is  nothing  in 
the  policy  to  indicate  this,  the  language  of  the  application  has 
that  effect.  It  recites  that  it  is  'subject  to  the,  charter  of  such 
company  and  the  laws  of  said  State ; '  and  the  contract  refers  to 
the  application,  and  declares  that  it  is  issued  'in  consideration 
of  the  application  for  this  policy  and  of  the  truth  of  the  several 
statements  made  therein.'  While  the  contract  is  based  upon»the 
application,  yet  the  latter  is  only  a  preliminary  instrument,  a 
proposal  on  the  part  of  the  insured,  and  a  stipulation  that  it  shall 
be  controlled  by  the  charter  and  the  laws  of  the  State  is  not  tanta- 
mount to  a  stipulation  that  the  policy  issued  thereon  shall  also 
in  like  manner  be  controlled.  That  such  language  was  incorpo- 
rated into  the  application  is  not  strange.  Its  meaning  is  clear, 
and  is  that  no  local  statute  as  to  the  effect  of  statements  or  repre- 
sentations or  any  other  matter  in  the  application  should  in  these 
respects  override  the  provisions  of  the  character  and  the  laws  of 
New  York.  In  other  words,  if  by  the  charter  or  the  laws  of  New 
York  any  statement  in  an  application  is  to  be  taken  as  a  war- 
ranty, no  local  statute  declaring  that  all  statements  in  an  appli- 
cation are  to  be  taken  as  simply  representations  shall  override 
the  terms  of  the  charter  and  the  New  York  law.  But  that  is  ver^ 
different  from  a  provision  that  the  contract  issued  upon  such 
application  should  also  be  in  all  respects  controlled  by  the  laws 
of  New  York.  Further,  it  may  be  noticed  that  even  if  the  lan- 
guage justifies  a  broader  construction  it  may  well  mean  that  only 
such  laws  of  the  State  of  New  York  as  are  intended  to  and  do 
change  the  charters  of  the  companies,  or  are  intended  to  have 
extra  territorial  application,  should  be  considered  a  part  of  the 
policy.  The  stipulation  in  this  policy  is  different  from  that  pre- 
sented to  the  Court  of  Appeals  of  New  York  in  Baxter  v.  Brooklyn 
L.  Ins.  Co.,^^°  which  was  that  it  was  'a  contract  made  and  to  be 
executed  in  the  State  of  New  York,  and  construed  only  according 
to  the  laws  of  that  State.'  There  was  a  direct  provision  in  re- 
spect to  the  contract  itself,  and  thus  incorporated  those  laws  into 

120  119  N.  Y.  450;   7  L.  R.  A.  293;   23  N.  E.  1048. 
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its  terms.  While  authoritites  on  this  particular  question  are  not 
numerous,  we  may  properly  refer  to  an  opinion  of  the  Supreme 
Court  of  "Washington,  the  State  in  which  this  action  was 
brought  ^^^  in  which,  referring  to  this  special  question,  and  the 
contention  that  this  very  statute  of  the  State  of  New  York  be- 
came a  part  of  the  contract  of  the  company  in  the  State  of  Wash- 
ington, the  court  said,  on  pages  206,  207:  "It  is  claimed  on  the 
part  of  the  plaintiff  that  upon  its  enactment  it  became  attached 
to  the  defendant,  it  being  a  corporation  organized  under  the  laws 
of  New  York,  and  effected  'a  change  in  its  charter,  so  that  every 
policy  thereafter  issued  by  it,  whether  in  the  State  of  New  York 
or  elsewhere,  became  subject  to  its  provisions.  On  the  other 
hand,  it  is  claimed  by  the  defendant  that  it  only  affected  policies 
issued  to,  or  held  by,  residents  of  the  State  of  New  York;  that 
the  evident  object  of  its  enactment  was  to  protect  such  residents; 
that  to  give  it  a  broader  effect  would  be  to  convict  the  legislature  > 
of  having  discriminated  against  life  insurance  companies  organ- 
ized under  the  laws  of  the  State.  We  are  unable  to  construe  the 
law  in  accordance  with  the  contention  of  either  party.  The  con- 
struction contended  for  by  the  defendant  is  too  narrow.  The 
language  used  is,  that  'no  life  insurance  company  doing  business 
in  the  State  of  New  York  shall  have  power  to  declare  forfeited 
or  lapsed  any  policy  .  .  .'  This  language,  construed  in  its 
ordinary  sense,  seems  to  preclude  such  a  narrow  construction. 
Besides,  if  it  were  warranted  by  the  language,  it  would  not  be 
reasonable  to  suppose  that  the  legislature  intended  to  so  limit 
the  effect  of  the  statute.  If  it  had  so  intended,  it  would  have 
made  use  of  language  which  in  some  manner  confined  the  rights 
to  be  affected  by  the  statute  to  residents  of  the  State,  instead  of 
to  companies  doing  business  therein.  While  the  construction  con- 
tended for  by  the  plaintiff  seems  to  be  equally  untenable,  for  the 
reason  that  it  would  convict  the  legislature  of  having  sought  to 
accomplish  something  not  in  its  power.  So  construed  the  act 
would  apply  to  all  policies  of  any  company  which  should  do  busi- 
ness in  the  State  of  New  York,  wherever  issued,  regardless  of 
the  questions  as  to  whether  or  not  it  was  organized  under  its 
laws.    That  the  legislature  of  New  York  could  not  control  com- 

121  Griesemer  v.  Mutual  L.  Ins.  Co.,  10  Wash.  202;  38  Pac.  1031. 
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panics  not  organized  under  its  laws  as  to  their  business  trans- 
acted in  other  States  is  too  clear  for  argument.  Hence  the  con- 
struction contended  for  by  respondent  would  convict  the  legisla- 
ture of  having  attempted  that  which  it  could  not  do,  or  of  having 
deliberately  discriminated  against  its  own  companies.  In  our 
opinion  the  reasonable  and  ordinary  construction  of  the  language 
used  in  the  statute  is  such  as  to  make  it  applicable  to  business 
done  in  the  State  of  New  York;  and  that  the  question  as  to 
Avhether  or  not  the  companies  doing  such  business  were  organ- 
ized under  its  laws,  or  those  of  some  other  State,  has  no  influence 
upon  the  question  as  to  whether  or  not  the  statute  is  applicable. 
This  construction  is  justified  by  the  language  used,  'and  will  give 
force  to  every  word,  while  the  other  will  not  do  so.  And  since 
the  well-settled  rule  as  to  construction  of  statutes  requires  every 
word  to  be  given  force  if  possible,  it  follows  that  the  limitations 
of  the  act  are  impressed  upon  all  policies  issued  in  the  State  of 
New  York  by  either  domestic  or  foreign  companies,  and  that  it 
has  no  application  to  policies  not  insured  therein,  even  although 
the  companies  issuing  them  were  organized  under  its  laws.'  "^" 
So  where  a  life  policy  issued  by  a  New  York  company  to  a  resi- 
dent in  Texas  provided  that  it  should  bci  governed  by  the  laws  of 
the  State  of  New  York,  it  was  held  that  notice  must  be  mailed  to 
the  insured  in  Texas.^^^  An  assessment  contract  is  not  within  the 
law  ;^^*  nor  a  benefit  society. ^^^  A  company  is  not  bound  to  give 
notice  'after  a  lapse.^^^  The  affidavit  of  service  of  notice  is  only 
presumptive  evidence.*^^  But  if  the  notice  was  in  fact  mailed, 
it  is  immaterial  that  it  was  not  received.^^^    The  statute  does  not 

122  To  the  same  effect  Is  Grevenlg  v.  Washington  L.  Ins.  Co.,  112  La.  879; 
36  Sou.  Rep.  790. 

123  Washington  Life  Ins.  Co.  v.  Berwald  (Tex.  Civ.  App.),  72  S.  W.  436. 
See  also  New  York  L.  Ins.  Co.  v.  English,  95  Tex.  391;  67  S.  W.  884;  Equit- 
able L.  Assur.  Co.  v.  Nixon,  26  C.  C.  A.  620;  48  U.  S.  App.  482;  81  Fed. 

796. 

124  Baldwin  v.  Provident  Savings  L.  Assur.  Sec,  162  N.  Y.  636;  5Y  N.  E. 
1103';  afEg.  23  App.  Div.  5;  48  N.  Y.  Supp.  463;  Rosenplanter  v.  Provident 
Savings  L.  Assur.  Soc,  37  C.  C.  A.  566;  96  Fed.  721;  46  L.  R.  A.  473. 

125  People  V.  Supreme  Tent,  45  N.  Y.  Supp.  1096;  18  App.  Div.  488. 

126  Leonhardt  v.  Provident  Savings  L.  A.  Co.,  130  Fed.  287. 

127  Equitable  L.  Assur.  Soc.  v.  Nixon,  supra. 

i28McConnell  v.  Provident  Savings  L.  A.  Soc,  34  C.  C.  A.  663;  92  Fed. 
767.     Other  cases  where  the  New  York  statute  has  been  construed,  not 
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apply  to  mortality  assessments,^^^  and  a  stipulation  in  the  con- 
tract that  if  no  notice  of  assessment  is  received  the  assured  shall 
forward  an  amount  equal  to  the  last  assessment  is  inoperative 
and  no  forfeiture  can  be  declared  where  the  notice  was  not  given 
in  conformity  to  the  statute.^'"  So  where  the  company  promised 
to  give  notice  in  order  to  induce  the  assured  to  enter  into  the  con- 
tract, such  promise  must  be  complied  with.^^^  In  computing 
time  the  day  of  mailing  the  notice  is  excluded.^'^  The  burden 
is  on  the  company  to  show  such  notice.^^^  But  if  it  was  the  gen- 
•eral  practice  of  the  company  to  notify  the  assured  of  the  amount 
of  the  premium  and  the  share  of  profits  to  which  he,  as  a  member 
of  a  mutual  company,  was  entitled  to  receive  under  the  terms  of 
the  contract,  and  the  company  had  knowledge  of  the  residence 
of  the  assured  and  failed  to  notify  the  assured  and  by  reason 
thereof  a  premium  is  not  paid  when  due,  the  company  cannot 
set  up  such  failure  to  pay  as  a  defense  to  the  policy. ^^*  And 
where  the  company  under  such   circumstances   repudiates   the 

cited  in  other  places  are  as  follows:  N.  Y.  L.  Ins.  Co.  v.  Orlopp,  25  Tex. 
Civ.  App.  284;  61  S.  W.  336;  Mullen  v.  Mutual  L.  Ins.  Co.  (Tex.  Civ.  App.), 
32  S.  W.  94;  New  York  L.  Ins.  Co.  v.  Smith  (Tex.),  41  S.  W.  680;  Summit 
V.  U.  S.  L.  Ins.  Co.,  123  la.  681;  99  N.  W.  563.  The  statute  does  not  apply^ 
to  notes  given  for  premiums.  Banholtzer  v.  N.  Y.  L.  Ins.  Co.,  74  Minn. 
387;  77  N.  W.  295.  As  to  time  and  sufficiency  of  notice,  see  Trimble  v. 
N.  Y.  L.  Ins.  Co.,  20  Washington  386;  55  Pac.  429;  New  York  L.  Ins.  Co.  v. 
Scott,  23  Tex.  Civ.  App.  541;  57  S.  "W.  677.  As  to  computation  of  time. 
Mutual  L.  Ins.  Co.  v.  Dingley,  40  C.  C.  A.  459;  100  Fed.  408;  49  L.  R.  A. 
132;  Kentucky  L.  &  A.  Co.>.  Kaufman,  102  Ky.  6;  42  S.  "W.  1104;  Hicks  v. 
National  L.  Ins.  Co.,  9  C.  C.  A.  215;  60  Fed.  690. 

izsMerriam  v.  Keystone,  etc.,  Ass'n,  138  N.  Y.  116;  33  N.  E.  738.  But 
see  Jacklln  v.  National  L.  Ass'n,  24  N.  Y.  Supp.  746. 

130  Warner  v.  National  L.  Ass'n,  100  Mich.  157;  58  N.  W.  667.  See  also 
Linn  V.  N.  Y.  Life  Ins.  Co.,  78  Mo.  App.  192. 

131  True  V.  Bankers,  etc.,  Ass'n,  78  Wis.  287;  47  N.  W.  520;  Keeler^  v. 
N.  Y.  State,  etc.,  Ass'n,  20  N.  Y.  Supp.  935. 

132  Hicks  V.  National  L.  Ass'n,  9  C.  C.  A.  215;   60  Fed.  690. 

133  Baxter  v.  Brooklyn  L.  Ins.  Co.,  44  Hun.  184 ;  affd.  119  N.  Y.  450i  23 
N.  E.  1048. 

134  Meyer  v.  Knickerbocker  L.  Ins.  Co.,  73  N.  Y.  516;  Insurance  Co.  v. 
Eggleston,  96  U.  S.  572;  Union  Cent.  L.  Ins.  Co.  v.  Pottker,  33  Ohio  St. 
459;  Mayer  v.  Mut.  L.  Ins.  Co.,  38  la.  304.  See  also  Keeler  v.  New  York 
State  Benev.  Ass'n,  20  N.  Y.  Supp.  935;  Manhattan  L.  Ins.  Co.  v.  Fields 
(Tex.  Civ.  A.),  26  S.  W.  280. 
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contract  and  clearly  indicates  that  a  tender  of  the  premium  after 
the  death  of  the  insured,  if  made,  would  not  be  accepted,  a  failure 
to  make  such  tender  is  excused.^^-'  It  is  competent  for  the  parties 
to  modify  the  contract  in  regard  to  the  payment  of  premiums  or 
notice  and  the  terms  of  such  modification  must  be  complied  with 
by  the  insurer. ^^^  Where  the  husband  procures  a  policy  of  in- 
surance on  his  life  payable  to  his  wife  or  children  he  will  be 
taken  to  be  their  agent  for  the  purpose  of  receiving  notice  of 
the  premiums.^"  If  the  company  has  a  custom  of  giving  notice 
of  premiums  it  cannot  discontinue  it  without  so  advising  the 
assured.^^*  If  the  premiums  are  payable  at  the  home  office  of  the 
company  it  may  on  notice  discontinue  the  custom  of  sending  a 
collector  to  collect  the  premiums.^^^ 

§  462.  The  Same  Subject  Continued. — Where  the  application 
provides  that  the  contract  shall  be  governed  by  the  laws  of  New 
York,  notice  of  premium  must  be  given  as  required  by  the  New 
York  law.^*°  In  the  case  of  Nederland  Life  Ins.  Co.  v.  Meinert,^^^ 
the  court  passing  on  the  sufficiency  of  a  notice  under  the  New 
York  statute,  said:  "The  notice  informed  the  assured  that,  un- 
less the  premium  which  would  fall  due  on  the  5th  of  March.  1897, 
if  the  policy  was  then  in  force,  should  be  paid  by  or  before  that 
date,  the  policy  and  all  payments  thereon  would  become  forfeited 
and  void,  except  as  to  the  right  to  a  cash  surrender  value  or 
paid-up  policy.     This  is  exactly  what  the  statute  required  the 

135  Manhattan  L.  Ins.  Co.  v.  Smith,  44  Ohio  St.  156;  Attorney-General  v. 
Continental  L.  Ins.  Co.,  33  Hun.  138;  Phoenix  Ins.  Co.  v.  Doster,  106 
U.  S.  30. 

136  Phoenix  Mut.  L.  Ins.  Co.  v.  Hlnesley,  75  Ind.  1;  Dilleber  v.  Knicker- 
bocker L.  Ins.  Co.,  76  N.  Y.  576.  But  see  Warner  v.  National  L.  Ass'n, 
supra. 

137  Whitehead  v.  New  York  L.  Ins.  Co.,  102  N.  Y.  143;  reversing  33  Hun. 
425;  Manhattan  L.  Ins.  Co.  v.  Smith,  44  Ohio  St.  156.    • 

138  Hartford  L.  Ins.  Co.  v.  Hyde,  101  Tenn.  396;  48  S.  W.  968;  James  v. 
Mut.  R.  F.  L.  Ass'n;  148  Mo.  1;  49  S.  W.  978;  Suess  v.  Imperial  L.  Ins.  Co., 
86  Mo.  App.  10;  Denver  Life  Ins.  Co.  v.  Crane,  19  Colo.  App.  191;  73  Pac. 
875;  Hartford  L.  Ins.  Co.  v.  Hyde,  101  Tenn.  396;  48  S.  W.  968. 

138  Wallace  v.  Metropolitan  L.  Ins.  Co.,  10  Ga.  App.  517;  73  S.  E.  698. 
140  Jones  v.  New  York  Life  Ins.  Co.,  32  Okla.  339;  122  Pac.  702. 
141199  U.  S.  171;  reversing '62  C.  C.  A.  377;  127  Fed.  651;  see  also  Sum- 
mltt  V.  U.  S,  Life  Ins,  Co,,  123  la,  681;  99  N.  W.  563. 
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notice  to  state.  The  statute  does  not  require  the  notice  to  state 
that  the  policy  would  become  forfeited  only  after  the  expiration 
of  thirty  days  after  "the  payment  became  due,  or  notice  was 
mailed,  in  case  such  payment  were  not  made,  but  it  says  dis- 
tinctly that  the  notice  shall  state  that  failure  to  pay  the  premium 
by  or  before  the  date  it  falls  due  will  forfeit  the  policy  and  all 
payments  thereon.  Why  should  the  mistaken  statement  as  to  the 
conditions  of  the  policy  prove  fatal,  When  the  exact  language  of 
the  statute  as  to  the  contents  of  the  notice  is  used?  The  error 
of  fact  as  to  the  consequence  of  a  failure  to  pay^  as  contained  in 
the  notice,  would  be  exactly  the  same  if  the  words  above  referred 
to  had  bt2n  omitted;  because  the  statute  provides  that  the  assured 
shall,  nevertheless,  have  thirty  days  after  mailing  the  notice 
before  a  forfeiture  can  be  asserted.  There  can  be  no  doubt  that 
the  premium  did  become  due  on  the  5th  of  March,  and  the  thirty 
days  extension  simply  permitted  a  payment  within  that  time  to 
save  'a  forfeiture.  Now,  whether  the  statement  in  the  notice  were 
incorrect  because  of  a  failure  to  state  accurately  the  conditions 
of  the  policy,  or  because  of  a  failure  to  tell  the  assured  the  sub- 
sequent provisions  in  the  statute  as  to  forfeiture,  is  not  in  either 
case  material,  so  long  as  the  notice  follows  the  statute;  and  if  it 
do  that,  it  is  good,  even  though  it  contains  .such  a  mistake  as  is 
set  forth  herein.  The  purpose  of  the  statute  was  to  prevent  a 
forfeiture  by  the  non-payment  of  the  premium  when  due,  because 
of  inadvertence  or  forgetfulness ;  and  when  the  assured  received 
the  very  notice  required  by  the  statute,  its  purpose  is  fulfilled, 
although  the  notice  contains  in  another  respect  such  a  mistake 
as  does  this  notice.  It  is  most  unreasonable  to  hold  that  a  state- 
ment of  the  consequence  of  the  failure  to  pay  the  premium  when 
due,  mistakenly  attributed  in  the  notice  to  a  provision  in  the 
policy,  should  be  held  fatal,  when  the  same  statement,  without 
attributing  it  to  a  provision  in  the.policy,  would  be  a  fulfillment 
of  the  requirements  of  the  statute.  In  either  case  there  would 
be  an  error  'as  to  the  time  of  forfeiture,  but  there  would  also  be 
a  correct  statement,  in  the  very  words  of  the  statute,  of  the  time 
the  premium  was  payable,  its  amount,  and  where  it  could  be  paid. 
In  such  case  to  assume  that  any  injury  might  follow  is,  as  we 
think,  to  assume  an  ignorance  or  carelessness  on  the  part  of  the 
assured  which  is  unreasonable  as  well  as  improbable.    A  spark 

1032 


PREMIUMS,  ASSESSMENTS  AND  DUES.  §   462 

of  intelligence  on  the  part  of  the  assured  would  prompt  him  to 
refer  to  his  policy,  and  he  would  then  see  the  mistake  of  fact 
made  in  the  notice  as  to  the  length  of  the  time  he  had  in  which 
to  pay  in  order  to  prevent  a  forfeiture.  If  he  thought  the  notice 
rightly  stated  -the  fact  as  to  forfeiture,  the  natural  result  would 
be  greater  care  to  pay,  or  some  application  to  extend  the  time  of 
payment  on  or  before  the  day  when  the  payment  became  due.  Of 
that  day  he  had  the  ample  notice  provided  in  the  statute.  It  is 
scarcely  possible  to  imagine  any  injury  resulting  from  this  error, 
although  extraordinary  and  wonderful  things  do  sometimes  oc- 
cur. Courts,  however,  cannot  proceed  upon  the  theory  that 
policyholders  are  non  compotes  mentis,  and  that  the  natural  re- 
sult of  such  a  mistake  of  fact  upon  a  person  of  ordinary  intelli- 
gence cannot  be  assumed  in  the  case  of  a  holder  of  a  policy  of 
insurance.  It  cannot  reasonably  be  assumed  that  the  assured 
might  be  betrayed  into  not  doing  at  all  what  the  notice  tells  him 
must  be  done  on  or  before  a  certain  day  in  order  to  save  a  for- 
feiture, because  the  notice  omits  to  tell  him  of  the  extended  time 
before  the  forfeiture  can  really  be  enforced,  nor  can  such  failure 
be  anticipated  as  the  result  of  the  mistake.  So  long  as  the  assured 
has  in  fact  the  notice  required  by  law,  we  are  of  opinion  that 
such  a  mistake  as  was  made  in  this  case  is  immaterial." 

In  considering  the  same  subject  and  holding  that  the  notice  was 
insufficient,  the  Supreme  Court  of  New  Hampshire  said :  ^*^  "  The 
notice  simply  informed  the  insured  that  his  policy  would  expire 
the  day  the  premium  became  due,  unless  paid  to  H.  I.  Herschber- 
ger,  agent,  at  22  North  Pearl  street,  Albany,  N.  Y. ;  whereas,  to 
work  a  forfeiture  under  the  statute,  it  should  have  notified  him 
that  the  policy  would  become  forfeited  and  void  unless  the  pre- 
mium was  paid,  on  or  before  the  day  it  fell  due,  'to  the  corpora- 
tion, or  to  a  duly  appointed  agent  or  person  authorized  to  collect 
such  premium.'  The  notice  not  having  contained  all  the  infor- 
mation made  essential  by  this  provision  of  the  statute,  it  is  un- 
necessary for  us  to  consider  the  plaintiff's  contention  that  the 
words  of  the  statute  must  be  followed  in  framing  notices  in  the 
ordinary  cases  of  insurance  contracts,  for  the  reason  that  they 

i42Seely  v.  Manhattan  Life  Ins.  Co.,  73  N.  H.  339;  61  Atl.  585.  See  also 
Flint  V.  Provident  Life  &  Trust  Co.,  215  N.  Y.  254;  109  N.  E.  248;  affg. 
148  N.  Y.  Supp.  1119;   157  App.  Div.  885. 
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are  readily  capable  of  being  used  in  such  cases  and  are  unmis- 
takable in  meaning. '  '^*^  And  where  the  statute  requires  the  com- 
pany to  give  notice  of  non-payment  of  premium  before  it  forfeits 
the  policy,  it  cannot  claim  forfeiture  without  showing  the  giving 
of  the  required  notice,  although  the  insured  was  unable  to  pay 
the  premium  and  the  absence  of  notice  did  not  cause  him  to  make 
default."*  Although  the  policy  contemplates  the  mailing  of  no- 
tice, but  does  not  prescribe  the  consequences  of  a  failure  to  give 
notice,  such  absence  of  notice  does  not  operate  to  continue  the 
policy  in  force  indefinitely,  but  at  most  entitles  the  insured  to  a 
reasonable  time  after  the  day  first  fixed  by  the  policy  in  which  to 
pay  the  premium,  and  the  policy  cannot  be  enforced  for  failure 
to  give  the  notice  where  the  payment  of  premium  was  definitely 
demanded  of  the  insured.^*'  The  provision  of  the  insurance  laws 
of  New  York  as  to  notice  does  not  apply  to  a  contract  made  in 
Nebraska  by  a  New  York  company."^  Under  the  rules  of  the 
company  it  was  held  that  an  assignee  of  a  policy  was  not  entitled 
to  notice  of  the  premium."'  An  agreement  by  an  insurance  com- 
pany to  notify  the  assignee  of  a  policy  of  the  maturity  of  pre- 
miums that  may  come  due  on  a  policy  is  not  an  agreement  to 
notify  the  assignee  of  the  maturity  of  a  note  given  bythe  assignor 
for  a  past-due  premium.  The  insured  is  not  entitled  to  notice  of 
the  non-payment  of  installments  of  premium  before  the  policy  is 
forfeited. ^*^  In  the  absence  of  a  statute,  or  express  agreement, 
making  mailing  of  a  notice  of  a  premium  sufficient,  there  can  be 
no  forfeiture  unless  it  appears  that  the  notice  was  received. ^*^ 
But  if  the  statute  providing  for  notice  also  provides  that  it  may 

143  Phelan  v.  Insurance  Co.,  113  N.  Y.  147,  150;  20  N.  E.  827;  10  Am.  St. 
Rep.  441;  Schad  v.  Assurance  Co.,  11  App.  Div.  489;  42  N.  Y.  Supp.  314, 
approved  in  155  JST.  Y.  640;  49  N.  E.  1104;  McDougall  v.  Society,  135  N.  Y. 
551;  32  N.  E.  251. 

Hi  Equitable  Life  Assur.  Soc.  v.  Perkins,  41  Ind.  App.  183;  80  N.  E.  682. 

145  Cowen  v.  Equitable  Life  Assur.  Soc,  37  Tex.  Civ.  App.  430;  84  S.  W. 
404. 

i46Cilek  V.  New  York  Life  Ins.  Co.,  95  Neb.  274;  145  N.  W.  693. 

147  Franklin  Life  Ins.  Co.  v.  American  National  Bank,  74  Ark.  1;  ^4 
S.  W.  789. 

148  Hagins  v.  Aetna  Life  Ins.  Co.,  72  S.  C.  216;  51  S.  E.  682. 

149  Kavanaugb  v.  Security  Life  Ins.  Co.,  117  Tenn.  33;  96  S.  W.  499; 
7  L.  R.  A.   (N.  S.)   253. 
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be  served  by  mail,  or  by  registered  letter,  the  service  is  complete 
when  the  registered  letter  is  mailed  and  not  when  it  is  re- 
ceived/^" and  unSer  the  New  York  law  the  fact  that  the  notice 
is  not  received  by  the  insured  is  immaterial.^'^  Construing  the 
New  York  statute,  it  was  held  that  where  an  insurer  subject  to 
such  act  made  no  attempt  to  cancel  a  California  policy  until  more 
than  a  year  had  elapsed  after  default  in  the  payment  of  pre- 
mium, such  act  was  inapplicable."^  The  statute  is  not  retro- 
active.^^' Wher«  it  was  a  custom  of  the  company  to  give  notice 
for  each  demand  for  dues,  forfeiture  cannot  be  declared  for  fail- 
ure to  pay  dues  in  the  absence  of  such  notice. ^^* 

§  463.-  Beceipt  of  Premiums  After  They  Are  Due — Usage. — 

Where  the  insurer  has,  by  a  course  of  dealing,  established  a  habit 
of  receiving  premiums  after  they  are  due,  it  may  be  held  to  have 
waived  the  provision  that  time  shall  be  of  the  essence  of  the  con- 
tract and  it  cannot  change  this  course  of  dealing  without  notice 
to  the  assured.^'^  If  the  habit  has  been  to  receive  the  overdue 
premiums  conditionally,  'as  upon  the  insured  being  in  good  health, 
the  company  will  not  be  bound  by  a  tender,  after  the  premium 

150  McKenna  v.  State  Ins.  Co.,  73  la.  453;  35  N.  W.  519;  Ross  v.  Hawk 
Eye  Insurance  Co.,  83  la.  586;   50  N.  W.  47. 

isiMcConnell  v.  Provident  Savings  Life  Assur.  See,  34  C.  C.  A.  663; 
92  Fed.  769;  New  York  Life  lus.  Co.  v.  Scott,  23  Tex.  Civ.  App.  541;  57 
S.  W.  677;  Denver  Life  Ins.  Co.  v.  Crane,  19  Colo.  App.  191;  73  Pac.  875. 
See  also  as  to  mailing  to  last  address.  Smith  v.  Mutual  Reserve  Life  Ins. 
Co.,  44  Wash.  315;  87  Pac.  347. 

i52McDougald  v.  New  York  Life  Ins.  Co.,  77  C.  C.  A.  100;   146  Fed.  574. 

153  Hathaway  v.  Mutual  Life  Ins.  Co.,  69  Fed.  534. 

i54lbbs  V.  Hartford  Life' Ins.  Co,  (Minn.),  141  N.  W.  289;  Mutual  Life 
Ins.  Co.  V.  Davis  (Texas  Civ.  App.),  154  S.  W.  1184;  see  also  Hartford 
Life  Ins.  Co.  v.  Hyde,  101  Tenn. '396;   48  S.  W.  968. 

155  Cotton  States  L.  Ins.  Co.  v.  Lester,  62  Ga.  247;  Ala.  Gold  Life  Ins. 
Co.  V.  Garmany,  74  Ga.  51;  Phoenix  Mut.  L.  Ins.  Co.  v.  Hinesley,  75  Ind.  1; 
Appleton  V.  Phoenix  Mut.  L.  Ins.  Co.,  59  N.  H.  541;  Thompson  v.  St.  Louis 
Mut.  L.  Ins.  Co.,  52  Mo.  469;  Home  Protection,  etc.,  Soc.  v.  Avery,  85  Ala. 
348;  5  Sou.  143;  Spoert  v.  Mass.  M.  L.  Ins.  Co.,  39  Fed.  752;  Goodwin  v. 
Provident  Sav.  L.  A.  Soc,  97  la.  226;  66  N.  W.  157;  32  L.  ti.  A.  473;  Hines 
V.  Mut.  L.  Ins.  Co.,  18  Ky.  L.  1;  33  S.  W.  202;  Clark  v.  Metropolitan  L.  Ins. 
Co.,  107  Mich.  160;  65  N.  W.  1;  Jackson  v.  Royal  Benev.  Soc,  15  Misc.  481; 
37  N.  Y.  Supp.  28;  James  v.  Mut.  R.  F.  L.  Assn,  148  Mo.  1;  49  S.  W.  978; 
post,  §  600, 
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is  due,  unless  the  insured  is  in  health ;  ^^*  but  being  rti  good  health 
only  means  the  general  understanding  of  the  parties  as  to  the 
usual  health  of  the  assured. ^^^  An  unauthorized  agent  cannot 
add  new  conditions  to  those  customary  to  be  imposed  by  the  com- 
pany upon  receiving  overdue  premiums.^^®  The  premium,  how- 
ever, must  be  paid  within  'a  reasonable  time  after  it  is  due,  even 
though  prompt  payment  is  waived.^^' 

Forfeiture  will  not  be  permitted  when  the  insurer  has  led  the 
insured  to  believe  that  the  assessments  will  be -received  out  of 
time."" 

§  464.  Company  Must  Not  Mislead  Assured. — Forfeitures  are 
odious  and  will  only  be  enforced  where  there  is  the  clearest  evi- 
dence that  that  was  the  intention  of  the  parties.  If,  therefore, 
the  company-  so  deals  with  the  assured  as  to  induce  a  belief  that 
the  forfeiture  will  not  be  exacted  in  case  of  a  dereliction  of  pay- 
ment at  the  day  and  so  puts  him  off  his  guard,  it  will  not  be  per- 
mitted to  take  advantage  of  a  default  which  it  has  itself  encour- 
agecj.  "In  transactions  of  this  nature,"  says  the  Supreme  Court 
of  Pennsylvania,^"  "it  is  easy  to  mislead  by  a  pretense  of  liber- 
ality, if  followed  by  entire  strictness  in  practice,  and  the  only 
cure  for  this  is  the  inquiry  by  the  jury  whether  the  party  has 
been  misled  by  the  former.  If  so,  it  is  a  fraud  upon  the  party's 
rights  which  ought  to  be  condemned  and  redressed. ' '  ^^^    Thus, 

156  Mut.  L.  Ins.  Co.  V.  Girard  L.  Ins.  Co.,  100  Pa.  St.  172;  Hartford  L. 
&  A.  Ins.  Co.  V.  Unsell,  144  U.  S.  439;  aftg.  32  Fed.  443. 

157  Campbell  v.  National  Ins.  Co.,  24  Up.  Can.  C.  P.  133. 

158  Cotton  States  L.  Ins.  Co.  v.  Lester,  supra. 

159  Girard  L.  Ins.  Co.  v.  Mut.  L.  Ins.  Co.,  86  Pa.  St.  236;  97  Pa.  St.  15; 
Bergmann  v.  St.  Louis  Mut.  L.  Ins.  Co.,  2  Mo.  App.  262;  Leslie  v.  Knicker- 
bocker L  Ins.  Co.,  63  N.  Y.  27. 

isoEdmiston  V.  The  Homesteaders,  93  Kans.  485;  144  Pac.  826;  Majestic 
Life  Assur.  Co.  v.  Tuttle,  58  Ind.  App.  98;  107  N.  E.  22. 

isiHelme  v.  Philadelphia  L.  Ins.  Co.,  61  Pa.  St.  107.  For  discussion 
of  law  of  waiver  of  payment  at  agreed  time  see  post,  §  600  et  seq. 

i62Buckbee  v.  United  States  Ins.  Co.,  18  Barb.  541;  Ruse  v.  Ins.  Co.,  26 
Barb.  556;  Union  Central  L.  Ins.  Co.  v.  Pottker,  33  Ohio  St.  459;  Howell 
V.  Knickerbocker  L.  Ins.  Co.,  44  N.  Y.  276;  Whitehead  v.  New  York  L.  Ins. 
Co.,  102  N.  Y.  143;  Bergmann  v.  St.  Louis  L.  Ins.  Co.,  2  Mo.  App.  262; 
O'Reilly  v.  Guardian  Mut.  L.  Ins.  Co.,  1  Hun.  460;  Brooklyn  L.  Ins.  Co.  v. 
Bledstone,  25  Ala,  538;   McCorkle  v.  Texas  Beney,  Ass'n,  71  Tex.  149;   8 
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wTiere  the  company  was  in  the  habit  of  receiving  overdue  pre- 
miums and  sent  out  letters  with  the  words,  "Every  policy  is  non- 
forfeiting,"  printed  prominently  thereon,  it  was  held  that  these 
facts  were  sufficient  to  prevent  the  company  from  insisting  upon 
forfeiture  for  non-payment  of  premium. ^^^  And  so  where  the 
insured  was  misled  by  a  duly  authorized  agent  of  the  company 
as  to  the  day  of  payment,  the  non-payment  of  the  premium  in 
consequence  of  such  information  cannot  be  set  up  to  avoid  the 
policy."*  A  clerk,  employed  in  the  office  of  the  general  agent  of 
the  company,  who  collected  premiums  and  took  risks,  and  had 
given  the  insured  receipts  for  the  payment  of  former  premiums, 
countersigned  by  the  general  agent,  is,  it  has  been  held,  clothed 
with  the  insignia  of  agency,  and  the  insured  may  rely  upon  his 
agreement  that  personal  demand  should  be  made  for  future  pay- 
ments."' And  so  of  a  person  at  the  cashier's  desk  in  the  office 
of  the  company  who  promised  that  notice  should  be  given. ^^^ 
And  where  the  secretary  of  a  mutual  company  retained  the  money 
sent  in  payment  of  overdue  assessments  and  dues,  without  noti- 
fying the  insured  whether  the  amount  of  the  remittance  was  sat- 
isfactory or  not,  such  action  is  a  waiver  of  the  default.^^^  And 
the  same  is  true  where  the  company  promised  that  an  agent  should 
call  for  the  premium."^    Or  if  payment  was  extended."^    And 

S.  W.  516;  Home  Protection,  etc.,  Soc.  v.  Avery,  85  Ala.  3488;  5  Sou.  143; 
Odd  Fellows,  etc.,  Ass'n  v.  Sweetzer,  117  Ind.  97;  19  N.  E.  722;  Eglutter 
V.  Mut.  R.  F.  L.  Ass'n,  52  La.  Ann.  1733;  28  Sou.  289;  Schwertz  v.  U.  S.  L. 
Ins.  Co.,  55  C.  C.  A.  104;  118  Fed.  250;  Aetna  L.  Ins.  Co.  v.  Hartley,  24  Ky. 
L.  57;  67  S.  W.  19;  68  S.  W.  1081;  De  Frece  v.  National  L.  Ins.  Co.,  136 
N.  Y.  144;  32  N.  E.  55G.  So  a  conditional  receipt  has  been  held  a  snare. 
Andrus  v.  Fidelity  M.  L.  Ass'n,  168  Mo.  151;  67  S.  W.  582.  See  also 
James  v.  Mut.  R.  F.  L.  Ass'n,  148  Mo.  1;  49  S.  W.  978;  Kendrick  v.  Mut. 
Benef.  L.  Ins.  Co.,  124  N.  C.  315;  32  S.  E.  728.  See  also  Rogers  v.  Ameri- 
can Natl  Ins.  Co.  (Ga.),  89  111.  700. 

163  Home  L.  Ins.  Co.  v.  Pierce,  75  111.  426. 

164  Selvage  v.  Hancock,  etc.,  Ins.  Co.,  12  Fed.  603. 

165  Mayer  v.  Mut.  L.  Ins.  Co.,  38  la.  304. 

166  Leslie  V.  Knickerbocker  L.  Ins.  Co.,  63  N.  Y.  27. 

167  Georgia  Masonic,  etc.,  Co.  v.  Gibson,  52  Ga.  640. 

168  Goedecke  v.  Metropolitan  L.  Ins.  Co.,  30  M.  A.  601;  Baker  v.  Michigan 
Mut.  Prot.  Ass'n,  118  Mich.  431;  76  N.  W.  970. 

169  Aetna  L.  Ins.  Co.  v.  Sanford,  200  111.  126;  65  N.  E.  661.  As  to  what 
constitutes  an  agreement  for  extension:  Aetna  L.  Ins.  Co.  v.  Ragsdale, 
95  Va.  579;  29  S.  E.  328.  ^^^rj 
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the  company  cannot  set  up  a  default  as  a  forfeiture  if  it  was 
caused  by  the  fraud  of  its  agent  intrusted  with  general  authority 
to  collect.^"'  In  such  cases,  where  the  conduct  of  the  company 
has  been  misleading,  the  ordinary  principles  of  estoppel  apply 
and  preclude  the  company  from  setting  up  the  forfeiture.^'^ 

§  465.  Effect  of  Prospectus. — It  has  been  held  in  England  that 
a  prospectus,  issued  by  the -company  at  the  time  of  making  the 
policy,  setting  forth  that  policies  will  be  indisputable  except  for 
fraud,  becomes  a  part  of  the  contract,  as  a  representation,  that 
the  assured  can  avail  himself  of  in  equity.^"  But.  in  this  country 
the  doctrine  is  doubted.  In  Ruse  v.  Mut.  L.  Ins.  Co.,^'^  the  New 
York  Court  of  Appeals  held  that  a  prospectus,  issued  by  a  life 
insurance  company,  stating  that  a  party  neglecting  to  settle  his 
annual  premiums  within  thirty  days  after  it  is  due  forfeits  his 
interest  in  his  policy,  was  inadmissible  to  vary  an  express  pro- 
vision in  the  policy  that  a  failure  to  pay  the  premiums  promptly 
would  vitiate  it.  But  on  a  motion  for  a  rehearing  the  court  inti- 
mated that  it  might  reconsider  the  question  if  necessary,  but 
deemed  it  unnecessary  in  that  particular  case.^^*  In  Georgia,  in 
a  case  involving  the  same  question,  the  Supreme  Court  held  ^" 
the  same  as  the  New  York  Court  of  Appeals.^'®  A  circular,  call- 
ing attention  to  the  liberality  of  the  company  in  extending  the 
time  for  payment  of  premiums,  has  been  held  admissible  to  show 
waiver.^'' 

170  McLean  v.  Piedmont  &  Arlington  L.  Ins.  Co.,  29  Gratt.  361;  Hop- 
kins V.  Hawlceye  Ins.  Co.,  57  la.  203. 

i7iAppleton  V.  Phoenix  Mut.  L.  Ins.  Co.,  59  N.  H.  541;  47  Am.  Rep. 
220;  Meyer  v.  Knickerbocker  L.  Ins.  Co.,  73  N.  Y.  516;  Horn  v.  Cole,  51  N. 
H.  287;  Insurance  Co.  v.  Wolff,  95  U.  S.  326.     See  post,  §  598  et  seq. 

172  Collett.  V.  Morrison,  9  Hare  162;  Wood  v.  Dwarris,  11  Exch.  493; 
Wheelton  v.  Hardlsty,  92  E.  C.  L.  231;  i  El.  &  Bl.  232;  Central  Ry.  Co.  v. 
Kisch,  2  H.  L.  Cas.  99;  Salvin  v.  James,  6  East  571.  See  also  on  this  sub- 
ject post,  §  642. 

173  23  N.  Y.  516. 

174  Ruse  V.  Mut.  L.  Ins.  Co.,  24  N.  Y.  653. 

175  Mutual  Benef.  L.  Ins.  Co.  v.  Ruse,  8  Ga.  534. 

176  23  N.  Y.  516,  supra.  And  see  also,  where  the  same  point  was  consid- 
ered. Fowler  v.  Metropolitan  L.  Ins.  Co.,  116  N.  Y.  389;  22  S.  E.  576. 

177  United  States  L.  Ins.  Co.  v.  Rosss,  159  111.  476;  42  N.  E.  859;  revers- 
ing 57  111.  App.  98. 
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§  466.  Refusal  to  Receive  Premiums. — Where  the  insurer  re- 
fuses to  receive  the  premiums  when  tendered,  basing  the  refusal 
on  the  unfounded  claim  that  the  policy  has  been  forfeited,  a  suit 
in  equity  is  maintainable  to  have  the  policy  declared  existing  and 
in  force.  As  where  plaintiff  had  a  policy  which  by  its  terms  was 
forfeited  by  a  failure  to  pay  a  premium  when  due :  plaintiff  was 
entitled  to  a  dividend  to  be  applied  to  the  premium  and,  in  con- 
sequence of  the  course  of  dealing,  had  no  knowledge  of  the  exact 
amount  to  be  paid  until  advised  by  the  company,  which  was 
accustomed  to  send,  in  advance  of  the  time  of  payment,  a  state- 
ment of  the  amount  due.  Plaintiff  not  having  received  the  state- 
ment, wrote  for  it  and  sent  the  amount  he  supposed  would  be 
required.  The  letter  was  received  by  the  company  in  sufficient 
time  to  have  notified  plaintiff  so  that  he  could  have  paid  on  the 
day;  three  months  afterwards  the  company  answered  that  the 
policy  was  canceled  and  returned  the  money ;  afterwards  plaintiff 
tendered  the  premium,  which  was  refused.  On  these  facts  it  was 
held  that  the  company  could  not  claim  the  forfeiture.^^*  There 
is  no  forfeiture  where  the  insured  offers,  at  the  date  of  the  ma- 
turity of  the  premium,  to  pay  it  to  the  insurer's  agent,  who 
refuses  to  receive  it  on  the  ground  that  he  has  not  received  the 
receipts  for  the  same  from  the  home  office.^^^  "Where,  however, 
the  company  refused  to  receive  the  premium  unless  an  increased 
amount  was  paid,  because  the  insured  was  residing  south  and  the 
agent  of  the  insured  said  that  he  would  decide  next  day,  'at  which 
time  he  tendered  the  premium  and  the  additional  amount,  which 
were  refused,  it  was  held  that,  as  there  was  ntf  agreement  to  pay 
the  increased  amount  on  the  part  of  the  insured,  the  promise  of 
the  company  to  receive  it  was  without  consideration  and  not 
binding.^^"  After  one  refusal  to  accept  the  premium,  the  insured 
is  not  bound  to  make  formal  tenders  of  subsequent  premiums  on 
each  pay  day.^^^ 

178  Meyer  v.  Knickerbocker  L.  Ins.  Co.,  73  N.  Y.  516;  affg.  51  How.  Pr. 
263;  Hayner  v.  American  Popular  L.  Ins.  Co.,  69  N.  Y.  435. 

i79Kantrener  v.  Penn.  Mut.  L.  Ins.  Co.,  5  Mo.  App.  581;  Shear  v.  Mut. 
L.  Ins.  Co.,  4  Hun.  800. 

ISO  Evans  v.  United  States  L.  Ins.  Co.,  64  N.  Y.  304. 

181  Meyer  v.  Knickerbocker  L.  Ins.  Co.,  73  N.  Y.  516;  Shaw  v.  Republic 
Ins.  Co.,  69  N.  Y.  286;  Hayner  v.  Popular  Ins.  Co.,  Id.  435;  Griesemer  v. 
Mut.  L.  Ins.  Co.,  10  Wash.  202;  38  Pac.  1031;  Real  Estate  Co.  v.  Aetna  Life 
Ins.  Co.,  181  Pa,  St.  61;  37  Atl.  639.  ^„gg 
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§  467.  Dividends :  Mutual  Accounts. — Where-  the  premium  is 
to  be  reduced  by  application  of  a  dividend,  there  will  be  no  for- 
feiture until  a  statement  is  given  by  the  company  so  that  the 
insured  may  know  how  much  to  pay.^'^  Where  a  mutual  insur-  ■ 
ance  company  has  in  its  hands  dividends  belonging  to  a  policy- 
holder more  than  sufficient -to  pay  an  accruing  premium  when 
it  falls  due,  the  company  is  bound,  if  the  premium  is  not  paid, 
to  make  such  an  appropriation  and  cannot  declare  the  policy 
forfeited  for  failure  to  pay  the, premium  in  question.  Especially 
is  this  so  where  the  insured  had  been  in  the  habit  of  applying 
his  dividends  to  the  payment  of  premiums.^*^  But  the  dividends 
must  be  sufficient  to  pay  the  premium.^**  If  there  are  mutual 
accounts  between  the  insurer  and  insured,  charging  the  premium 
to  the  latter  is  payment.^'^  But  a  mere  indebtedness  of  a  small 
amount  by  the  company  to  the  insured  for  services  will  not  ex- 
cuse the  non-payment  of  premium,  no  usage  to  the  contrary  being 
shown.^^^  And  if  the  policy  provides  how  dividends  shall  be 
■appropriated,  that  will  govern. ^^^  An  agreement  by  the  agent 
that  the  premium  is  to  be  paid  by  commissions  may  be  binding- 
on  the  company.^^* 

A  policy  providing  for  renewal  on  payment  each  year  does 
not  lapse  where  the  company  holds  funds  to  the  credit  of  such 
policy  which  the  assured  has  requested  to  be  applied  in  payment 
of  the  renewal  of  such  policy.^^^     A  different  conclusion,  how- 

182  Nail  V.  Provident  Savings  L.  A.  Soc.  (Tenn.  Ch.),  54  S.  W.  109.  See 
also  Aetna  L.  Ins.  Co.  v.  Hartley,  24  Ky.  L.  57;  67  S.  W.  19;  68  S.  W. 
1081. 

i83Girard,  e'tc,  Co.  v.^Mut.  L.  Ins.  Co.,  97  Pa.  St.  15;  Franklin  L.  Ins. 
Co.  V.  Wallace,  93  Ind.  7;  Brooks  v.  Phoenix  Mut.  L.  Ins.  Co.,  16  Blatchf. 
182;  Chicago  L.  Ins.  Co.  v.  Warner,  80  111.  410.  See  also  lbs  v.  Hartford 
L.  Ins.  Co.,  119  Minn.  113;  137  N.  W.  289.  See  as  to  rights  of  policy-holders 
to  dividends,  ante,  §  208.     As  to  rescission,  ante,  §  361. 

184  Bulger  V.  Washington  L.  Ins.  Co.,  63  Ga.  328;  Terry  v.  State  Mut.  L. 
Ins.  Co.,  90  S.  C.  1;  72  S.  E.  498. 

185  Butler  V.  Am.  Popular  L.  Ins.  Co.,  10  Jones  &  Sp.  342. 

186  willcuts  V.  Northvrestern  Mut.  Ind.  Co.,  81  Ind.  300. 

187  Hull  V.  Northwestern  Ins.  Co.,  39  Wis.  397.  As  to  rebates  on  pre- 
miums see  Thompson  v.  N.  Y.  L.  Ins.  Co.,  21  Oreg.  466;  28  Pac.  628. 

188  Mich.  L.  Ins.  Co.  v.  Beavan,  26  111.  App.  349. 

189  Provident  Savings  Life  Assur.  Soc.  v.  King,  216  Ills.  416;  75  N.  E 
166;  affg.  117  Ills.  App.  556, 
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ever,  upon  somewhat  similar  facts,  has  been  reached  by  another 
court.^^"  Under  a  deferred  dividend  endowment  life  policy  the 
beneficiary  is  not  entitled  to  have  any  profits  credited  to  the  pol- 
icy in  order  to  keep  it  in  force,^°^  and  a  dividend  certificate  is 
not  necessarily  something  that  c&n  be  rebated  on  the  premium. ^°^ 
An  insurer  issuing  a  policy  of  life  insurance  for  a  certain  amount 
upon  the  payment  of  annual  premiums  during  the  life  of  insured 
and  providing  that  the  policy  shall  participate  in  the  profits  of 
the  insurer,  became  a  trustee  for  the  insured  and  may  be  required 
to  account  in  respect  to  the  trust  fund  and  render  an  account 
to  the  insured.  The  labor  required  to  make  such  a  statement  is 
no  defense  in  an  action  to  recover  such  profits. ^'^  Failure  to 
notify  the  insured  of  the  amount  of  a  dividend  applicable  to  the 
premiums  waives  the  right  to  declare  a  forfeiture.^'*  Increasing 
the  amount  ,of  insurance  on  policies  already  issued  without  chang- 
ing the  premium  does  not  constitute  the  doing  of  a  participating 
policy  business.  Equity  will  not  interfere  to  compel  distribution 
of  the  profits  of  the  company. ^'^ 

§  468.  Credit  for  Premiums. — Credit  for  a  premium  may  be 
given  by  a  duly  authorized  agent,  either  with  or  without  delivery 
of  the  receipt  therefor,  and  in  such  case  the  rights  of  the  insured 
will  not  be  affected  by  the  non-payment.^'^  This  is  especially  the 
case  if  credit  is  given  by  an  agent  with  the  knowledge  of  the 

wopetrie  v.  Mutual  Benef.  L.  Ins.  Co.,  92  Minn.  480;  100  N.  W.  236. 
191  Click  V.  New  York  Life  Ins.  Co.,  95  Neb.  274;-^145  N.  W.  693. 
i92Hazelton  v.  New  York  Life  Ins.  Co.,  141  Wis.  639;  124  N.  W.  1014. 

193  Equitable  Life  Assur.  Soc.  v.  Hardin,  166  Ky.  51;  178  S.  W.  1155. 
See  also  Bllinger  v.  Equitable  L.  Assur.  Soc,  132  Wis.  259;  111  N.  W.  567. 

194  Reed  V.  Bankers  Reserve  Life  Ins.  Co.,  192  Fed.  408. 

195  Blanchard  v.  Prudential  Ins.  Co.,  80  N.  J.  Eq.  209;  83  Atl.  220; 
modifying  78  N.  J.  Eq.  471;  79  Atl.  533. 

198  Homer  v.  Guardian  Mut.  L.  Ins.  Co.,  67  N.  Y.  478;  Sheldon  v.  Conn. 
Mut.  L.  Ins.  Co.,  25  Conn.  207;  Tennant  v.  Travelers'  Ins.  Co.,  31  Fed.  322; 
Lebanon  Mut.  L.  Ins.  Co.  v.  Hoover,  18  W.  N.  C.  223;  Heaton  v.  Manhattan 
F.  Ins.  Co.,  7  R.  I.  502;  Church  v.  Lafayette  F.  Ins.  Co.,  66  N.  Y.  222; 
Societe,  etc.,  v.  Morris,  24  La.  Ann.  347;  Union  L.  Ins.  Co.  v.  Haman,  54 
Neb.  599;  74  N.  W.  1090;  Frazer  v.  Home  Ins.  Co.,  71  Vt.  482;  45  Atl. 
1046;  Aetna  L.  Ins.  Co.  v.  Sanford,  98  111.  App.  376;  aftd.  200  111.  126;  65 
N.  E.  661;  Cornell  v.  Travelers  Ins.  Co.,  104  N.  Y.  Supp.  999;  120  App.  Div. 
459;  Mut.  L.  Ins.  Co.  v.  Abbey,  76  Ark.  328;   88  S.  W.  950. 
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company/*'  and  the  charging  up  the  premium  to  the  account  of 
the  insured  by  the  general  agent  will  be  deemed  a  credit.^'^ 
Credit  is  presumed  to  have  been  extended  for  a  premium  if  the 
policy  was  delivered  without  receiving  payment.^**  But  when 
the  insured  is  permitted  to  make  the  payment  of  the  premium 
in  thrice  yearly  installments,  the  payment  of  the  first  will  not  be 
taken  to  give  him  credit  for  the  second  and  third  payments  to 
the  end  of  the  year.^""  The  fact  that  the  company  once  allowed 
credit  does  not  warrant  the  inference  of  a  custom  to  that  effect.^"* 
The  indorsement  of  an  extension  on  the  premium  notice  has  no 
implied  Condition  that  the  insured  shall  be  living  at  the  time  the 
credit  matures.^"^ 

§  469.  Payment  to  Agent. — ^An  agent  of  a  life  insurance  com- 
pany, intrusted  with  receipts  for  premiums,  may,  by  a  custom 
of  receiving  premiums  after  they  are  due,  as,  for  example,  by 
giving  credit  until  the  first  of  the  next  month  or  by  their  mere 
receipt  after  due,  bind  his  company  so  that  it  cannot  insist  upon 
a  forfeiture  for  the  non-payment.^"*  But  the  agent  must  be  act- 
ing for  the  company :  if  he  makes  a  personal  agreement  with  the 
insured  to  pay  the  premiums  he  is  the  agent  of  the  insured,  not 
of  the  company,  and  the  latter  is  not  bound.  ^"^    The  act  of  the 

197  Insurance  Co.  v.  Colt,  20  Wall.  560;  Miller  v.  Life  Ins.  Co.,  12  Wall. 
185;  Matter  of  Booth,  11  Abb.  N.  C.  145. 

188  People  V.  Globe  Mut.  L.  Ins.  Co.,  65  How.  Pr.  239. 

199  Washburn  v.  U.  S.  Casualty  Co.,  108  Me.  429;  81  Atl.  375;  Equitable 
Trust  Co.  Y.  Taylor,  131  N.  Y.  Supp.  475;  146  App.  Div.  424. 

zoo  Howard  v.  Continental  L.  Ins.  Co.,  48  Cat.  229. 

zoiwillcuts  V.  Northwestern  Mut.  L.  Ins.  Co.,  81  Ind.  300. 

202  Homer  v.  Guardian  Mut.  L.  Ins.  Co.,  67  N.  Y.  478. 

203  Mound  City  Mut.  L.  Ins.  Co.  v.  Twining,  19  Kan.  3^9;  Ins.  Co.  v. 
Norton,  96  U.  S.  234;  Ins.  Co.  v.  Wolff,  95  U.  S.  326;  Unsell  v.  Hartford 
L.  &  A.  Ins.  Co.,  32  Fed.  Rep.  443;  Piedmont  &  Arlington  L.  Ins.  Co.  v. 
McLean,  31  Gratt.  517;  Same  v.  Lester,  59  Ga.  812;  American  L.  Ins.  Co. 
V.  Green,  57  Ga.  469;  Wyman  v.  Phoenix  M.  L.  Ins.  Co.,  119  N.  Y.  274;  23 
N.  E.  907;  aflg.  6  N.  Y.  Supp.  289;  Penn.  M.  L.  Ins.  Co.  v.  Keach,  134  111. 
583;  26  N.  E.  106;  Conway  v.  Phoenix  M.  L.  Ins.  Co.,  140  N.  Y.  79;  35 
N.  E.  420.    But  see  Brown  v.  Mass.  M.  L.  Ins.  Co.,  59  N.  H.  298. 

204  Parker  v.  Knights  Templar,  etc.,  Co.,  70  Neb.  268;  97  N.  W.  281. 
See  also  Cyrenius  v.  Mut.  L.  Ins.  Co.,  18  App.  Dlv.  599;  46  N.  Y.  Supp.  549; 
Union  Cent.  L.  Ins.  Co.  v.  Berlin,  90  Fed.  778;  33  C.  C.  A.  274;  Jones  v. 
N.  Y.  L.  Ins.  Co.,  122  N.  C.  578;  29  S.  E.  846;  Dunn  v.  National  L.  Ins. 
Co.,  69  N.  H.  224;  39  Atl.  1075. 

1042 


PREMIUMS,  ASSESSMENTS  AND  DUES.  §    469 

agent,  however,  may  be  ratified  by  the  company. ^"^  Money  ad- 
vanced by  a  sub-agent  to  a  general  agent  may.  be  held  to  be  an 
advance  on  account  of  premiums  expected  to  be  collected,  includ- 
ing .one  on  the  life  of  the  sub-agent  for  the  benefit  of  his  wif e.^"* 
A  mere  clerk  in  the  office  of  the  company  cannot,  by  receipt  of 
overdue -premiums,  bind  his  company  so  that  the  forfeiture  will 
be  waived.^"'  "Where  the  assured  had  been  in  the  habit  of  pay- 
ing the  annual  premium  to  the  local  agent  of  the  company,  and 
such  payments  have  been  accepted  by  the  latter  without  objec- 
tion, although  the  policy  provided  for  payment  at  the  principal 
office  of  the  company,  a  tender  of  the  annual  premium  to  such 
agent  is  sufficient  to  prevent  forfeiture.^"*  But  where  the  policy 
contained  an  express  provision  that  any  alteration  or  waiver  of 
its  conditions  "unless  made  at  the  head  office,  and  signed  by  an 
officer  of  said  company,  shall  not  be  considered  as  valid,"  it  was 
held  by  the  Court  of  Appeals  of  New  York  ^°^  that,  even  admit- 
ting that  a  general  agent  ordinarily  might- waive  forfeitures  or 
conditions,  he  would  .have  no  such  power,  if  his  authority  was 
thus  curtailed  and  limited  by  an  express  provision  in  the  policy 
itself,  thus  brought  to  the  knowledge  of  the  assured.""  But  it 
must  be  remembered  that  outside  of  all  questions  as  to  the  au- 
thority of  agents  to  receive  premiums  after  they  are  due,  so  as 
to  waive  a  forfeiture,  there  may  be  the  question  of  custom,  and 
whether  the  company  by  its  agent  so  misled  the  assured  as  to 
create  an  estoppel.^^^  One  who  has  paid  his  premiums  to  an  agent 
will  be  protected,  if,  without  notice  that  the  agent's  authority 
has  been  revoked,  he  pays  his  premium  in  due  time  to  such 
agent.  "^    In  cases  where  the  agent,  formerly  intrusted  with  the 

205  imbrie  v.  Manhattan  L.  Ins.  Co.,  178  Pa.  St.  6;  35  Atl.  556. 

206  Thompson  v.  American  Tontine,  etc.,  Ins.  Co.,  46  N.  Y.  674. 
207Koelges  v.  Guardian  L.  Ins.  Co.,  2  Lans.  480. 

208  Moray  v.  New  York  L.  Ins.  Co.,  2  "Woods  663. 

209  Marvin  v.  Universal  L.  Ins.  Co.,  85  N.  Y.  278.  But  see  Metropolitan 
L.  Ins.  Co.  V.  McGrath,  52  N.  J.  L.  358;  19  Atl.  386.  The  requirements  as 
to  payment  to  an  agent  do  not  apply  when  the  money  is  sent  direct  to 
the  company.     Bishop  v.  Covenant  M.  L.  Ins.  Co.,   85  Mo.  App.   302. 

210  Insurance  Co.  v.  Wilkenson,  13  Wall.  222;  Insurance  Co.  v.  Fletcher, 
117  U.  S.  519. 

211  Post,  §  589  et  seq. 

212  McNeilly  v.  Continental  L.  Ins.  Co.,  66  N.  Y.  23;  Seamans  v.  N.  W. 
Mut.  L.  Ins.  Co.,  1  McC.  508;  8  Fed.  325.  ^^^g 
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collection  of  premiums,  has  been  changed,  the  company  must 
notify  the  policyholders  thereof.^^^  If  no  notice  has  been  given 
of  a  change  of  agents,  the  insured  has  a  reasonable  time  to  find 
the  new  agent.^^*  And  where,  'after  diligent  inquiry,  the  insured 
could  not  find  the  new  agent,  and  sixty  days  after  the  premium 
was  due  tendered  it  to  the  former  agent,  it  was  held  that  the 
delay  was  unreasonable  and  that  there  was  no  forfeiture.''^'' 
Where  the  company  'discontinued  its  agency  at  the  place  of  the 
residence  of  the  assured,  and  thereafter  notified  him  from  time 
to  time  where  to  pay,  but  the  insured  did  not- receive  the  notice 
of  one  premium  and  did  not  find  out  where  the  receipt  was  until 
nearly  sixty  days  later,  when  he  made  a  tender,  which  the  agent 
refused  to  receive  unless  a  certificate  of  health  was  furnished, 
which  was  not  done,  and  the  assured  died  a  few  days  later,  it 
was  held  that  there  was  no  forfeiture.^^"  In  this  case,  the  court 
says:  "The  business  of  life  insurance  is  in  the  hands  of  a  few 
large  companies,  who  are  generally  located  in  our  large  commer- 
cial cities.  Take  a  company,  located,  like  the  plaintiff  in  error, 
in  New  York,  for  example.  It  solicits  business  in  every  State 
of  the  Union,  where  it  is  represented  by  its  agents,  who  issue 
policies  'and- receive  premiums.  Could  such  a  company  get  one 
risk  where  it  now  gets  ten,  if  it  was  expected  or  understood  that 
it  was  notto  have  local  agents  accessible  to  the  parties  insured, 
to  whom  premiums  could  be  paid  instead  of  having  to  pay  them 
at  the  home  office  in  New  York  ?  ■  The  universal  practice  is  other- 
wise. Local  agents  are  employed.  The-  business  could  not  be 
conducted  on  its  present  basis  without  them.  Now,  suppose  the 
local  agent  is  removed,  or  ceases  to  act,  without  the  knowledge 
of  the  policy-holders,  and  their  premiums  become  due,  and' they 
go  to  the  local  office  to  pay  them,  and  find  no  agent  to  receive 
them;  are  these  policies  to  be  forfeited?  "Would  the  plaintiff  in 
error,  or  any  other  company  in  good  standing,  have  the  courage 
to  say  so?  We  think  not.  And  why  not?  Simply  because  the 
policy-holders  would  have  the  right  to  rely  on  the  general  under- 
standing produced  by  the  previous  course  of  business  pursued  by 

213  Briggs  V.  National  Ins.  Co.,  11  Fed.  458. 

214  Seamans  v.  N.  W.  Mut.  L.  Ins.  Co.,  supra. 

215  lUd. 

216  Insurance  Co.  v.  Eggleston,  96  U.  S.  572. 
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the  company  itsejf,  that  payment  could  be  made  to  a  local  agent, 
and  that  the  company  would  have  such  an  agent  at  hand,  or 
reasonably  accessible.  We  do  not  say  that  this  course  of  busi- 
ness would  alter  the  written  contract,  or  would  amount  to  a  new 
contract  relieving  the  parties  from  their  obligation  to  pay  the 
premium  to  the  company  if  they  can  find  no  agent  to  pay  to. 
That  obligation  remains.  But  we  are  dealing  with  the  question 
of  forfeiture  for  not  paying  at  the  very  day ;  and,  in  reference 
to  that  question,  it  is  a  good  argument  in  the  mouths  of  the 
insured  to  say:  'Your  course  of  business  led  us  to  believe  that 
we  might  pay  our  premiums  at  home,  and  estops  you  from  exact- 
ing the  penalty  of  forfeiture  without  giving  us  reasonable  notice 
to  pay  elsewhere. '  The  course  of  business  would  not  prevent  the 
company,  if  it  saw  fit,  from  discontinuing  all  its  agencies,  and 
requiring  the  payment  of  premiums  at  its  counter  in  New  York. 
But,  without  giving  reasonable  notice  of  such  a  change,  it  could 
not  insist  upon  a  forfeiture  of  the  policies  for  want  of  prompt 
payment  caused  by  their  failure  to  give  such  notice.  ...  In 
the  present  case  it  seems  to  us  that  the  charge  of  the  judge  was 
in  substantial  conformity  to  the  principles  we  have  laid  down. 
The  insured,  residing  in  the  State  of  Mississippi,  had  always  dealt 
with  agents  of  the  company  located  either  in  his  own  State  or 
within  some  accessible  distance.  He  had  originally  taken  his  pol- 
icy from,  and  had  paid  his  first  premium  to,  such  an  agent ;  and 
the  company  had  always,  until  the  last  premium  became  due, 
given  him  notice  what  agent  to  pay  to.  This  was  necessary,  be- 
cause there  was  no  permanent  agent  in  his  vicinity.  The  judge 
rightly  held,  that,  under  these  circumstances,  he  had  reasonable 
cause  to  rely  on  having  such  notice.  The  company  itself  did  not 
expect  him  to  pay  at  the  home  office ;  it  had  sent  a  receipt  to  an 
agent  located  vnthin  thirty  miles  of  his  residence;  but  he  had 
no  knowledge  of  this  fact ;  at  least,  such  was  the  finding  of  the 
jury  from  the  evidence.  A  stipulation  that  'agents  cannot  waive 
forfeitures  does  not  extend  to  a  general  agent.^^^  Notice  to  pay 
at  a  certain  bank  is  a  waiver  of  a  clause  in  the  policy  requiring 
payment  to  be  made  in  New  York  and  tender  at  the  bank  is  good 

2"  Bankers,  etc.,  Ass'n  v.  Stapp,  77  Tex.  517;  jl4  S.  W.  168;  Hartford  L. 
&  A.  I.  Co.  V.  Hayden,  90  Ky.  39;  13  S.  W.  585. 
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though  it  has  failed.^^*  If  the  agent  collects  premiums  in  advance, 
his  authority  extending  to  the  receipt  of  premiums,  the  payment 
will  bind  the  company."  ^^^  Where  a  life  policy  was  issued 
through  an  agent  and  put  into  effect  by  a  payment  of  the  first 
premium  to  him,  a  tender  to  him  of  the  second  premium  is  suf- 
ficient.='° 

§  470.  Statutes  Against  Discrimimation  and  Rebates. — Stat- 
utes exist  in  many  States  forbidding  discrimination  between  the 
policy-holders  and  the  giving  of  rebates  in  order  to  procure  the 
insurance.  Discussing  a  statute  of  this  kind,  and  holding  that  it 
was  not  unconstitutional,  the  Court  of  Appeals  of  Kentucky 
said:  ^^^  "It  is  urged  that  Section  656  of  the  Kentucky  Statutes 
is  unconstitutional,  because  (a)  it  is  a  denial  of  the  free  right 
of  trade  and  traffic,  and  therefore  an  abridgement  of  that  right 
of  liberty  and  property  guarantied  by  the  Constitution;  (b)  that 
it  prevents  competition.  This  court,  in  Commonwealth  v.  Equi- 
table Life  Assur.  Soc.,^^^  had  under  consideration  a  petition  to 
recover  a  penalty  denounced  in  Section  656.  No  question  seems 
to  have  been  raised  in  that  case  as  to  the  constitutionality  of  the 
law.  The  court  recognized  that  the  Commonwealth  had  the  right 
to  recover  the  penalty  named  in  the  section.  In  the  case  of  Com- 
monwealth V.  Long,^^^  the  court  had  under  consideration  a  pro- 
ceeding under  Section  656.  It  recognized  the  validity  of  the 
statute  by  adjudging  what  court  had  jurisdiction  of  the  pro- 
ceeding to  recover  the  penalty,  although  the  constitutionality  of 
the  act  was  not  questioned  in  that  case.  The  legislature  must 
be  credited  with  the  design,  in  the  enactment  of  the  statute  un- 
der consideration,  to  benefit  the  public.  Wise  and  prudent  busi- 
ness men  not  only  regard  that  there  is  an  obligation  on  them  to 
support  and  care  for  their  families  during  their  lives,  but  that  it 
is  provident  and  wise  to  protect  them  against  want  by  life  insur- 

218  Manhattan  L.  Ins.  Co.  v.  Fields  (Tex.  Civ.  App.),  26  S.  W.  280. 

219  Hartford  L.  &  A.  Ins.  Co.  v.  Hayden,  90  Ky.  39;  13  S.  W.  585.  See 
also  Bryan  v.  National  L.  Ass'n,  21  R.  I.  149;  42  Atl.  513. 

220Halsey  v.  American  Central  L.  Ins.  Co.,  258  Mo.  659;  157-S.  W.  951. 

221  Equitable  L.  Assur.  Soc.  v.  Commonwealth,  113  Ky.  126;  67  S.  W.  R. 
'388. 

222  100  Ky.  341;  38  S.  W.  491. 

223  30  S.  W.  628. 
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ance.  Of  course,  life  is  of  uncertain  duration.  Policies  of  life 
insurance  m'ay  run  for  40  or  50  years  or  more,  and  those  who  buy 
them  are  deeply  interested  in  having  their  policies  issued  in  a 
solvent  company.  Everyone  who  takes  out  a  life  insurance  pol* 
icy  is  interested  in  the  solvency  of  the  company.  It  is  important 
that  the  business  of  the  company  should  be  successfully  con- 
ducted, and  that  it  should  at  the  end  of  a  long  period  be  able, 
by  collecting  sufficient  premiums,  to  meet  the  demands  of  the 
beneficiaries  in  the  policies.  The  general  assembly  evidently 
thought  that  it  was  wise  to  prevent  insurance  companies  and 
their  agents  from  engaging  in  a  cut-rate  business  and  thus  avoid 
the  dangers  that  might  follow  from  the  collection  of  insufficient 
amounts  from  the  policy-holders.  These,  perhaps,  are  the  con- 
siderations which  influenced  the  general  assembly  to  enact  the 
statutes.  Insurance  companies  are  somewhat  of  a  quasi-public 
nature,  and  the  law-making  department  so  regarded  them,  be- 
cause it  established  an  insurance  bureau  to  inquire  into  their 
condition,  and  see  that  certain  laws  enacted  for  the  benefit  of  the 
public  were  enforced.  The  argument  of  counsel  for  the  appel- 
lant is  largely  based  upon  what  we  believe  to  be  an  erroneous 
conception  of  the  statute.  The  statute  does  not  prevent  compe- 
tition of  insurance  companies  in  the  matter  of  fixing  the  rates 
to  be  charged  for  policies  of  life  or  endowment  insurance.  It 
does  not  attempt  to  require  or  authorize  insurance  companies  to 
make  a  uniform  rate  for  persons  of  specific  ages  or  classes  of 
policies.  The  statute,  in  effect,  declares  that,  when  a  company 
fixes  a  rate  for  the  insurance  of  the  same  class  and  equal  expec- 
tation of  life,  that  rate  shall  be  adhered  to,  without  distinction 
or  discrimination;  that  there  shall  be  no  special  contract  as  to 
dividends  or  benefits  payable  on  the  policy;  that  whatever  con- 
tract of  insurance  is  made  between  the  parties  shall  be  written 
in  the  policy;  that  no  company  or  agent  shall  pay  or  allow,  as 
an  inducement  to  insurants,  any  rebate  on  premiums  payable  on 
the  policy,  or  any  special  favor  or  advantage  in  dividends  or 
other  benefits,  or  any  valuable  consideration  or  inducement  what- 
ever not  specified  in  the  policy  contract  of  insurance."  In  con- 
sidering a  similar  statute  in  Illinois  the  Supreme  Court  of  that 
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State  has  said :  ^^*  "  It  is  first  contended  that  the  court  erred  in 
not  holding  to  be  the  law  the  proposition  that  if  the  rebate  was 
allowed  by  an  agent  without  the  knowledge  and  consent  of  the 
plaintiff  in  error,  and  it  had  not  ratified  the  act,  it  would  not  be 
liable.  The  contrary  of  this  proposition  was  decided  in  the  cases 
of  Franklin  Life  Ins.  Co.  v.  People.^^'  The  suit,  although  civil 
in  form,  was  brought  for  a  penalty  for  a  violation  of  public  law, 
and  was,  in  effect,  a  criminal  prosecution.  The  general  rule  is, 
as  contended  by  counsel,  that  a  principal  is  not  liable  criminally 
for  an  act  of  his  agent  committed  without  expressed  or  implied 
authority ;  but  there  have  always  been  well-recognized  exceptions 
to  the  rule,  such  as  violations  of  the  revenue  laws,  the  creation 
or  maintenance  of  nuisances,  or  the  publication  of  libels.  "Well- 
recognized  exceptions  arise  under  police  regulations  prohibiting 
acts  hurtful  to  the  comfort,  welfare,  and  safety  of  society,  such 
as  the  adulteration  of  food  and  drink,  the  sale  of  intoxicating 
liquor  in  violation  of  law,^=^  or  a  failure  to  stop  a  train  at  a  rail- 
road crossing.^^^  In  such  cases  to  give  immunity  to  the  princi- 
pal would  be  to  undermine  and  practically  destroy  the  protec- 
tion afforded  to  the  people  in  general  by  the  laws.  The  nature 
of  the  insurance  business  and  the  interest  of  the  public  in  it  are 
such'  as  to  subject  it  to  regulation  under  the  police  power,  and 
the  statute  which  prohibits  discrimination  in  favor  of  individuals 
between  insurants  of  the  same  class  and  with  equal  expectation 
of  life  is  a  valid  exercise  of  that  power.^^^  A  corporation  can 
only  act  through  an  agent,  and  the  act  of  the  agent  within  the 
scope  of  the  business  intrusted  to  him  is  the  act  of  the  principal. 
If  there  is  a  violation  of  the  statute,  the  law  wisely  throws  the 
responsibility  for  the  act  upon  the  corporation,  which  has  the 
best  opportunity  to  prevent  it;  and  it  is  liable  whether  it  has 
authorized  the  act  or  not.^^'  Under  the  Indiana  statute,  the  com- 
pany has  no  right  to  make  a  special  contract  with  one  of  its 

224  Metropolitan  L.  Ins.  Co.  v.  People,  -209  111.  42;    70  N.  E.  643.     See 
also  New  York  L.  Ins.  Co.  v.  People,  195  111.  43;   63  N.  E.  264. 

225  200  111.  594;  66  N.  E.  378,  and  M.  200  111.  619;   66  N.  E.  379. 

226  Noecker  v.  People,  91  111.  494. 

227  Indianapolis  &  St.  Louis  Railroad  Co.  v.  People,  91  111.  452. 
22S22  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  933. 

229  See  also  Thompson  v.  N.  Y.  Life  Ins.  Co.,  21  Oreg.  466;   28  Pac.  628. 
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agents  providing  for  special  dividends ;  such  a  contract  is  void.^^" 
And  so  where  the  insured  was  to  be  a  member  of  the  advisory 
board  of  the  company  and  have  special  privileges  as  such  mem- 
ber, it  was  held  that  the  contract  was  void.^^^  A  note  given  for 
part  of  a  premium,  the  other  part  being  rebated  by  the  agent  to 
the  insured,  is  void.^^^  "Where,  however,  the  agent  allowed  half 
of  his  commission  to  the  insured  for  his  services  in  giving  him 
the  names  of  persons  who  would  probably  take  out  policies,  such 
was  held  not  to  be  a  violation  of  the  Rhode  Island  law,  as  to 
rebates,  which  is  similar  to  that  of  other  States. ^^^  An  indict- 
ment which  alleges  that  a  rebate  was  given,  but  not  that  it  was 
not  provided  for  in  the  policy,  is  bad.^^*  The  word  "policy" 
used  in  the  statute  does  not  mean  the  "application."  ^^' ,  A  note 
given  by  an  agent  for  a  rebate  may,  however,  be  binding  on  the 
company.^^^ 

§  471.  The  Same  Subject — Later  Cases. — The  statutes  prohib- 
iting discounting  of  premiums  and  giving  rebates  are  not  un- 
constitutional.^^^ Such  statutes  do  not  apply  to  pre-existing  con- 
tra^cts.^^'  An  agreement  that  a  note  given  for  the  first  premium 
need  not  be  paid  if  the  insured  will  assist  in  procuring  other  in- 
surance, is  a  rebate  in  violation  of  statute,^^®  and  so  is  giving 
the  insured  an  option  to  purchase  stock  below  the  market  price 
in  consideration  of  taking  a  policy.^^"  So  is  an  agreement  by  an 
insurance  agent  to  give  the  applicant  all  except  the  company's 
share  of  the  premium.^*^  A  contract  of  an  insurance  company 
for  sale  by  its  agents  to  certain  persons  taking  insurance,  which 

230Robison  v.  Wolf,  27  Ind.  App.  683;  62  N.  E.  74. 

231  State  L.  Ins.  Co.  v.  Strong,  127  Mich.  346;   86  N.  W.  825. 

232Heffron  v.  Daly,  133  Mich.  613;  95  N.  W.  714. 

233  Quigg  v.  Cofty,  18  R.  I.  757;   30  Atl.  794. 

234  State  V.  Scharzfield,  83  Me.  261;  22  Atl.  164. 

235  Kelley  v.  Mutual  Life  Ins.  Co.,  109  Fed.  56. 

236  Mutual  L.  Ins.  Co.  v.  Herron,  79  Miss.  381;  30  Sou.  691.  See,  as  to 
construction  of  an  agreement  for  rebate.  New  York  L.  Ins.  Co.  v.  Talia- 
ferro, 95  Va.  522;  28  S.  E.  879. 

237  People  V.  Hartford  Life  Ins.  Co.,  252  Ills.  398;  96  N.  E.  949. 

238  Mutual  Benef.  L.  Ins.  Co.  v.  Emig,  145  Ky.  660;  141  S.  W.  35. 

239  Security  Life  Ins.  Co.  v.  Allen  (Tex.  Civ.  App.),  170  S.  W.  131. 

240  People  V.  Commercial  Life  Ins.  Co.,  247  Ills.  92;  93  N.  E.  90. 
2«Rldeout  V.  Mars,  99  Miss.  199;  54  Sou.  801. 
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named  the  insured  as  a  local  inspector  and  stated  that  he  had 
agreed  upon  written  request  to  furnish  information  upon  certain 
subjects,  in  consideration  of  which  the  company  agreed  to  create 
a  special  fund  in  which  the  insured  could  share  under  certain 
conditions,  was  held  to  be  an  especial  discrimination  violative  of 
the  statute.^*^  But  allowing  an  agent  commission  on  his  own 
policy  does  not  violate  the  statute,^*^  nor  does  the  statute  apply 
to  a  fee  allowed  for  reporting  as  to  insurability  of  applicants."* 
The  transaction  of  purchasing  stock  in  the  company  at  a  special 
price,  and  taking  out  a  policy  for  which  notes  were  given,  is  not 
violative  of  the  statute.^*^  A  contract  to  pay  a  rebate  on  a  pre- 
mium is  void.^^^  A  life  policy,  however,  is  valid  although  issued 
under  an  agreement  to  give  the  insured  a  rebate.^*^  And  even 
though  a  contract  giving  rebates  is  void  because  of  violation  of 
a  statute,  it  does  not  defeat  the  defendant's  liability  on  a  note 
for  premiums,  he  having  retained  the  policy.^*'  An  executory 
contract  between  a  company  and  one  of  its  policy-holders  con- 
ferring a  right  as  one  of  a  select  body  of  its  policy-holders  in  a 
certain  fund  of  the  company,  by  which  the  annual  premiums»on 
his  policy  will  be  reduced  until  in  a  few  years  the  policy  will 
become  self-sustaining,  is  incapable  of  enforcement.^**  Giving 
credit  for  premium  does'not  violate  the  statute  against  rebates.^'" 

§  472.    Where  the  Day  of  Payment  Falls  on  Sunday.— If  the 

day  appointed  for  the  payment  of  premium  fall  on  Sunday,  the 

242  Leonard  v.  American  Life  &  Annuity  Co.,  139  Ga.  274;  77  S.  E.  41. 

243  Inter-State  Life  Ins.  Co.  v.  Dalton,  165  Fed.  176;  People  v.  Penn.  Mut. 
L.  Ins.  Co.,  126  Ills.  App.  279. 

244  Julian  V.  Guarantee  Life  Ins.  Co.,  159  Ala.  533;  49  Sou.  234. 

245  First  National  Life  Assur.  Soc.  v.  Farquhar,  75  Wash.  667;  135  Pac. 
619. 

246  Equitable  Trust  Co.  v.  Newman,  129  N.  Y.  Supp.  259;  72  Misc.  52; 
reversing  127  N.  Y.  Supp.  243. 

247  Laun  V.  Pacific  Mut.  L.  Ins.  Co.,  131  Wis.  555;  111  N.  W.  660;  9  L. 
R.  A.  (N.  S.)  1204. 

248  Security  Life,  etc.,  Co.  v.  Costner,  149  N.  C.  293;  62  S.  E.  304. 
249Smathers  v.  Bankers  Life  Ins.  Co.,  151  N.  C.  98;    65  S.  E.  746;   18 

Ann.  Cas.  756;  Equitable  Life  Assur.  Soc.  v.  Weatherill,  62  C.  C.  A.  579; 
25  Fed.  947. 

250  Amarillo  National  Life  Ins,  Co.  v.  Brown  (Tex.  Civ.  App.),  166  S. 
W.  658. 
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payment  is  in  time  if  made  on  Monday,  even  though  a  loss  occur 
on  Sunday  afternoon,  and  the  policy  provide  that  it  shall  be  void 
if  the  premium  be  not  paid  before  noon  of  the  day  fixed.^"  This 
rule  applies  to  notes  given  for  premiums.^^^  But  the  Court  of 
Appeals  of  Kentucky  has  held  that  because  the  day  on  which 
payment  is  to  be  made  is  Thanksgiving,  the  insured  is  not  excused 
from  paying,  because  the  statute  of  that  State  which  provides 
that  Thanksgiving  Day  shall  be  treated  as  Sunday  in  regard  to 
the  presentment,  acceptance  and  protesting  of  notes  and  bills, 
does  not  apply  to  other  business  transactions  or  contracts.^'* 

§  473.  Premium  Need  Not  Always  Be  Paid  in  Money— What 
Amounts  to  Payment. — Unless  otherwise  provided  for  by  the  con- 
tract, the  payment  of  a  premium  may  be  in  any  mode,  services, 
checks,  or  even  depreciated  funds,  that  may  be  'accepted  without 
objection  by  the  insurers  or  their  agents. ^^*  But  generally  au- 
thority to  receive  payment  of  a  premium  is  not  authority  to 
receive  anything  but  cash.^''  But  if  the  agent  is  of  general 
authority,  or  if  the  transaction  is  ratified  by  the  company,  pay- 
ment can  be  made  in  'any  way.^^'  Payment  by  check  which  was 
dishonored  has  been  held  good,^"  but  not  if  the  policy  provides 
otherwise.^^^     A  general  agent  may  accept  a  note,   and  even 

251  Hammond  v.  American  Mut.  Life  Ins.  Co.,  10  Gray.  306;  Howland  v. 
Continental  Life  Ins.  Co.,  121  Mass.  499;  Taylor  v.  Germania  Ins.  Co.,  2 
Dill  282;  Northey  v.  Bankers,  etc.,  Ass'n,  110  Cal.  547;  42  Pac.  1079; 
Campbell  v.  International  Life  Ass.  Soc,  4  Bosw.  298.  In  this  latter  case 
is  a  learned  review  of  all  cases  bearing  upon  tlie  lawfulness  of  Sunday 
acts. 

252  Leigh  V.  Knickerbocker  Life  Ins.  Co.,  26  La.  Ann.  436. 

253  National  Mut.  Benev.  Ass'n  v.  Miller,  85  Ky.  83;  2  S.  W.  900;  8  Ky. 
L.  31. 

254  Equitable  L.  A.  Soc.  v.  Cole,  13  Tex.  Civ.  A.  486;  57  L.  R.  A.  455; 
35  S.  "W.  720;  Tomesecek  v.  Travelers  Ins.  Co.,  113  Wis.  114;  88  N.  W. 
1013.    See  also,  post,  §  490. 

255  Cameron  v.  Mut.  Life  &  Trust  Co.,  121  la.  477;  96  N.  W.  961.  See  also 
Hewitt  V.  American  Union,  etc.,  Co.,  73  N.  Y.  Supp.  105;  reversing  70  N. 
Y.  Supp.  1012. 

256  Aetna  Life  Ins.  Co.  v.  Green,  38  Up.  Can.  Q.  B.  459.  See  also  Mutual 
L.  Ins.  Co.  v.  Chattanooga  Savings  Bank   (Okla.),  150  Pac.  190. 

257Neill  v.  Union  Mut.  Life  Ins.  Co.,  45  Up.  Can.  Q.  B.  593;  afCd.  7  Ont. 
App.  171. 

258  New  York  Life  Ins.  Co.  v.  McCowan,  18  Kan.  300;  Mississippi  Valley 
Life  Ins.  Co.  v.  Neyland,  9  Bush.  430.  ^q^-. 
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though  it  be  unpaid  the  policy  is  not  forfeited ;  ^'^  or  he  may 
extend  credit,^"^  and  so  with  an  order  upon  a  third  party ;  if  the 
company  wishes  to  insist  upon  a  forfeiture  in  consequence  of  its 
non-payment,  it  must  give  timely  notice.^°^  If  a  receipt  stipulate 
that  if  the  draft,  accepted  in  payment  of  the  premium,  be  not 
paid,  the  receipt  shall  be  of  no  effect,, the  "policy  will  lapse  if  the 
draft  is  unpaid.^^^  And  if  there  are  mutual  accounts  between 
the  parties,  charging  the  premium  to  the  insured  is  payment. ^°* 
And  where  the  agent,  who  had  dealings  with  the  firm  of  the 
assured,  told  him  that  he  had  taken  care  of  the  premium,  this 
was  held  to  be  payment.^^^  Where  the  insured,  in  pursuance  of 
instructions  from  the  company,  delivers  the,  amount  of  the  pre- 
mium to  an  express  company,  the  premium  is  paid  from  the  time 
of  such  delivery.^^*  But  ordinarily  where  a  premium  is  sent  by 
express,  the  latter  company  is  agent  of  the  insured.^*'  Part  pay- 
ment of  a  premium  will  not  keep  a.  policy  in  force  pro  tanto/^^ 
nor  is  a  cash  payment  and  notes  for  the  deferred  quarterly  pre- 
miums payment  if  the  notes  be  not  paid  ;^^^  nor  writing  a  letter 
with  the  money  inclosed,  if  it  be  not  delivered  to  an  express  com- 
pany, when  the  insured  was  instructed  to  pay  to  the  express  com- 

260  Southern  Life  Ins.  Co.  v.  Booker,  9  Jleisk.  606. 

261  Pythian  L.  Ass'n  v.. Preston,  47  Neb.  374;  66  N.  W.  445. 

262 National  Benefit  Ass'n  v.  Jackson,  114  111.  533;  Lyon  v.  Travelers'^ 
Ins.  Co.,  55  Mich.  141;  Eury  v.  Standard  etc.,  Ass'n,  8ft  Tenn.  427;  14 
S.  W.  929. 

263  Life  Insurance  Co.  v.  Pendleton,  112  U.  S.  696;  115  U.  S.  339. 

264  Continental  Life  Ins.  Co.  v.  Ashcraft,  18  W.  N.  C.  97;  Marsh  v. 
Northwestern  Nat  Ins.  Co.,  3  Biss.  351;  Butler  t.  Am.  Popular  Life  Ins. 
Co.,  10  Jones  &  S.  342.  But  see  Wright  v.  Equitable  Life  Ins.  Co.,  9 
Jones  &  S.  1. 

265  Chickering  v.  Globe  Mut.  Life  Ins.  Co.,  116  Mass.  321. 

266  Currier  v.  Ins.  Co.,  53  N.  H.  538;  Whitley  v.  Piedmont  &  Arlington 
Ins.  Co.,  71  N.  C.  480.  / 

26T  State  T.  Conn.  Mut.  L.  Ins.  Co.,  106  Tenn.  282;  61  S.  W.  75.  Where 
premiums  are  collected  by  .a  bank,  see  Bankers  L.  Ins.  Co.  v.  Bobbins,  55 
Neb.  117;  75  N.  W.  585. 

268  Hudson  V.  Knickerbocker  Life  Ins.  Co.,  28  N.  J.  Eq.  167;  Wlllcuts  v. 
Northwestern  Mut.  Life  Ins.  Co.,  81  Ind.  300.  But  see  John  Hancock  Mut. 
L.  Ins.  Co.  V.  Schlink,  175  111.  284;   51  N.  E.  795;  affg.  74  111.  App.  187. 

269  Werner  v.  Metropolitan  Life  Ins.  Co.,  11  Daly  176;  Howard  v.  Conti- 
nental Life  Ins.  Co.,  48  Cal.  229. 
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pany ; "°  nor  a  payment  in  other  than  money  to  an  agent  under 
circumstances  amounting  to  fraud  upon  the  insurer."^  But  ordi- 
narily the  payment  is  good  if  the  agent  receive  the  equivalent 
offered,  be  it  even  depreciated  funds,^"  or  note.^'^  Unless  other- 
wise provided,  payments  of  premiums  are  to  be  made  at  the 
domicile  of  the  company.^^*  Payment  by  check  in  accordance 
with  custom  is  good.^^^  But  where  the  company  authorizes  re- 
mittances by  mail,  the  payment  is  made  when  the  letter  contain- 
ing the  remittance  is  deposited  in  the  p^stoffice.^'^  In  the  case 
first  cited,^''  the  court  says:  "It  is  also  very  clear  that  the 
defendant  authorized,  and  in  substance  requested,  the  plaintiff  to 
make  the  payment  in  question,  as  well  as  previous  payments,  by 
mail.  It  sent  each  time  to  the  plaintiff  an  envelope,  directed  to 
the  company,  and  requested  him  to  use  it  in  sending  his  remit- 

270  Donald  v.  Life  Ins.  Co.,  4  S.  C.  321. 

271  Hoffman  v.  John  Hancock  Life  Ins.  Co.,  92  U.  S.  161. 

272  Sands  v.  New  York  Life  Ins.  Co.,  50  N.  Y.  626;  New  York  Life  Ins. 
Co.  V.  Clopton,  7  Bush.  179. 

273  Mut.  Benef.  Life  Ins.  Co.  v.  French,  30  0»  St.  240;  Pitt  v.  Berkshire 
Life  Ins.  Co.,  100  Mass.  500;  Mowryv.  Home  Ins.  Co.,  9  R.  I.  346;  Moffatt 
V.  Reliance  Mut.  Life  Ins.  Soc,  45  Up.  Can.  Q.  B.  561;  Mut.  L.  Ins.  Co.  v. 
Logan,  87  Fed.  637;  31  C.  C.  A.  172;  57  ir.  S.  App.  18.  And  even  where 
the  agent  converted  the  note.  Mich.  Mut.  L.  Ins.  Co.  v.  Hall,  60  111.  App. 
159.  And  where  a  note  for  a  rebate  was  given  by  the  agent.  Mutual  L. 
Ins.  Co.  V.  Herron,  79  Miss.  381;  30  Sou.  691.  A  note  given  by  the  agent 
but  not  delivered  is  not  payment.  Reese  v.  Fidelity  M.  L.  Ass'n,  111  Ga. 
482;  36  S.  E.  637.  See  also  Smith  v.  N.  Eng.  M.  L.  Ins.  Co.,  11  C.  C.  A. 
411;   63  Fed.  769;   28  U.  S.  App.  48. 

274  Insurance  Co.  v.  Davis,  95  IT.  S.  425. 

275  Hartford  L.  &  A.  Co.  v.  Eastman,  54  Neb.  90;  74  N.  W.  934.  See 
also  Tooken  v.  Security  Trust  Co.,  26  App.  Div.  372;  49  N.  Y.  Supp.  814. 
Where  a  post  dated  check  was  received.  Maxson  v.  Llewellyn,  122  Cal. 
195;  54  Pac.  732.  Where  facts  held  not  to  amount  to  payment.  Mut.  L. 
Ins.  Co.  V.  Oliver,  95  Va.  445;  28  S.  E.  594;  Sullivan  v.  Germania  L.  Ins. 
Co.,  15  Mont.  522;  39  Pac.  742. 

27eprimeau  v.  National  Ass'n,  28  N.  Y.  Supp.  794;  Kenyon  v.  Ass'n,  122 
N.  Y.  247;  25  N.  E.  299;  McCluskey  v.  National  Life  Ass'n,  28  N.  Y.  Supp. 
231;  see  also  Hollowell  v.  Life  Ins.  Co.  of  "Va.,  126  N.  C.  398;  35  S.  E.  616; 
N.  W.  L.  Ins.  Co.  V.  Sturdivant,  24  Tex.  Civ.  A.  331;  59  S.  W.  61;  Guilfoyle 
v.  Natl.  L.  Ass'n,  36  App.  Div.  343;  55  N.  Y.  Supp.  236;  Kenyon  v.  Natl. 
Ass'n,  39  App.  D.  276;  57  N.  Y.  Supp.  60;  Kendrick  v.  Mut.  Benef.  L.  Ins. 
Co.,  124  N.  C.  315;   32  S.  E.  728. 

277  Primeau  v.  National  Life  Ass'n,  supra. 
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tance ;  and  the  payments  had  previously  been  so  made.  We  have, 
then,  in  effect,  a  case  where,  by  the  authority  of  the  creditor,  a 
payment  is  sent  by  mail.  In  such  a  case,  after  deposit  in  the 
postoffice,  it  is  at  the  risk  oi  the  creditor,  and  the  payment  is 
deemed  to  have  been  made  at  the  time  of  the  deposit.^^^  In  Pal- 
mer V.  Insuj-ance  Co.,^'*  it  was  held  that,  if  money  was  sent  to 
the  defendant  by  mail,  according  to  its  request,  it  was  at  the 
defendant's  risk,  and  the  same  thing' was  held  as  to  'a  check  in 
Kenyon  v.  Association.^^" '  If  the  payment  in  question  took  effect 
at  the  time  of  deposit,  then  there  was  no  default,  and  the  de- 
fendant would  not  be  in  a  position  to  claim  a  forfeiture.  It  had 
a  right  to  receive  it,  or  agree  to  receive  it,  at  some  other  place 
than  its  home  office,  or  out  of  the  State.^*^  Authority  or  request 
to  send  by  mail  was  a  waiver  of  the  provisions  for  payment  at 
the  home  office.  But  it  is  urged  that  the  letter  should  have  been 
mailed  in  time,  so  that  by  the  regular  course  of  mail  it  would 
have  reached  the  defendant  on  the  1st  day  of  February.  This 
depends  on  whethei;  the  authority  from  defendant  to  the  plaintiff 
to  make  payment  by  mail  was  restricted  in  that  way.  There  was 
no  such  restriction,  in  terms  at  least,  in  the  notice  the  defendant 
sent  to  the  plaintiff.  That  stated  that  the  premium  was  due  and 
payable  at  the  home  office,  or  at  Hartford,  on  or  before  the  1st 
day  of  February.  It  also,  in  effect,  stated  that  the  plaintiff  might 
make  payment  by  mail  in  Watertown  checks.  It  did  not  state 
that,  if  payment  was  made  in  that  way,  the  mailing  must  be  made 
long  enough  before  the  1st  day  of  February  to  enable  the  letter 
to  reach  the  defendant  by  the  1st. ' '  ^^^ 

2T8Greenl.  Ev.,  §  525;  2  Pars.  Cont.  620;  2  Chit.  Cont.  (11th  Ed.)  1106; 
Morgan  v.  Richardson,  13  Allen,  410,  411;  Buell  v.  Chapin,  99  Mass.  596; 
Colvin  v.  Association,  66  Hun.  543;  21  N.  Y.  Supp.  734.  See  also  Illinois 
L.  Ins.  Co.  V.  McKay,  6  Ga.  App.  285;  64  S.  E.  1131. 

279  84  N.  Y.  71. 

280 122  N.  Y.  247;  25  N.  E.  299. 

281  Hastings  v.  Insurance  Co.,  138  N.  Y.  474,  479;  34  N.  E.  289. 

282  other  cases  bearing  on  the  question  of  sufficiency  of  payment  are 
Baldwin  v.  Provident,  etc.,  Soc,  162  N.  Y.  636;  57  N.  E.  1103;  East  v. 
Prudential  Ins.  Co.,  11  App.  Div.  190;  42  N.  Y.  Supp.  584;  Bishop  v.  Life 
Ins.  Co.,  85  Mo.  App.  302;  Dennison  v.  Masons,  etc.,  Soc,  59  App.  Div. 
294;  69  N.  Y.  Supp.  291;  Dobyns  v.  Bay  State,  etc.,  Ass'n,  144  Mo.  95;  45 
S.  W.  107;  Life  Ins.  Clearing  Co.  v.  Altschuler,  55  Neb.  341;  75  N.  W.  862; 
Thum  V.  Wostenholme,  61  Pac.  537;  21  Utah  446. 
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By  accepting  and  holding  until  maturity  a  note  given  for  the 
first  premium  on  a  life  policy  the  insurer  thereby  recognizes  the 
authority  of  a  district  manager  to  accept  such  note  in  payment 
of  the  first  premium, ^^^  hut  a  note  for  the  first  premium  is  not 
payment  in  absence  of  authority  from  the  insurer.^^*  Charging 
the  premium  to  the  agent  estops  the  company  from  claiming  for- 
feiture of  the  policy  because  of  an  alleged  failure  to  pay  the  pre- 
mium.^^^  If  the  company  accepts  and  retains  a  note,  or  check, 
for  the  premium,  the  policy  will  not  be  held  to  have  lapsed,  not- 
withstanding a  note,  or  other  obligation,  given  for  the  payment 
of  the  premium,  was  not  paid  at  maturity,  in  the  absence  of  an 
express  provision  to  that  effect.^'^  And  where  the  company  sent 
the  renewal  receipt  upon  receiving  a  bank  draft  for  the  premium, 
which  was  sent  according  to  its  directions,  such  draft  being  re- 
ceived before  the  suspension  of  the  bank  upon  which  it  was 
drawn,  the  company  cannot,  upon  the  dishonor  of  the  draft, 
charge  it  back  to  the  insured  or  claim  that  the  premium  was  not 
paid.^*^  Where  the  general  agent  of  a  company  having  authority 
to  accept  payment  of  renewal  premiums  at  any  time  within  thirty 
days  after  they  became  due,  sent  the  receipt  to  a  bank  for  col- 
lection with  instructions  that  it  might  be  held  a  reasonable  time, 
and  on  the  last  day  of  the  thirty  days'  grace  the  insured  gave 
the  bank  a  draft  on  a  third  party  for  the  amount  of  the  pre- 
mium, and  the  bank  treated  this  draft  as  payment  and  remitted 
the  amount  of  the  premium,  it  was  held  that  the  company  was 
liable,  the  question  being  whether  the  draft  was  taken  by  the 
bank  for  the  company  or  whether  the  bank  itself  discounted  it 
and  advanced  the  money.^^^  Collection  of  half  the  premium  by 
the  general  agent,  which  was  credited  to  the  company,  the  re- 
maining half  being  applied  as  commissions  of_the  agent,  is  pay- 

283  Stewart  v.  Union  Mutual  Life  Ins.  Co.,  156  N.  Y.  257;  49  N.  E.  876; 
42  L.  R.  A.  147;  see  also  Kilborne  v.  Prudential  Ins.  Co.,  99  Minn.  176; 
108  N.  W.  861. 

284  Batson  v.  Fidelity  Mut.  L.  Ins.  Co.,  155  Ala.  265;  46  Sou.  578. 
2S5Perea  v.  State  Life  Ins.  Co.,  15  N.  M.  399;   110  Pac.  559;   see  also 

Life  Ins.  Co.  of  .Va.  v.  Harlston,  108  Va.  882;   62  S.  E.  1057. 

286  Veal  V.  Security  Mut.  L.  Ins.  Co.,  6  Ga.  App.  721;  65  S.  E.  714. 

287MacMalion  v.  U.  S.  Life  Ins.  Co.,  63  C.  C.  A.  130;.  128  Fed.  388;  68 
L.  R.  A.  87. 

288  Talbot  V.  Metropolitan  L.  Ins.  Co.,  74  C.  C.  A.  26;  142  Fed.  694. 
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ment.^*'  Where  insured  offered  to  pay  the  preraium,  but  was 
deterred  from  making  payment  by  the  statements  of  the  agent, 
non-payment  of  the  premium  did  not  forfeit  the  policy.^®"  An 
agreement  between  a  policy-holder  and  cashier  as  to  charging  the 
premiums  to  his  account  is  not  binding  upon  the  company, ^'^ 
and  a  state  agent  has  no  authority  to  make  an  agreement  with 
a  physician  that  his  premium  notes  were  to  be  paid  by  exam- 
ining fees.^®^ 

§  474.  Pajonent  of  Premium  After  Death  of  Insured :  Days  of 
Grace. — It  has  been  held  that,  if  the  insured  has  been  led  to  be- 
lieve that  prompt  payment  of  premiums  will  not  be  insisted  upon, 
payment  can  be  made  of  a  premium  after  it  is  due  and  even 
though  the  insured  may  be  dead.^°^  Where  by  the  terms  of  the 
policy,  the  premium  was  due  at  a  certain  time  or  within  thirty 
days  thereafter,  payment  can  be  made  during  the  thirty  days 
although  the  insured  is  dead.^'*  A  policy  will  not  be  forfeited 
for  mere  non-payment  of  assessments,  if  paid  after  the  death  of 
the  insured,  in  pursuance  of  a  request  made  by  him  when  alive, 
which  assessments  'are  retained  by  the  insurer  until  after  suit  is 
brought. ^°'  If  the  overdue  premium  be  paid  after  the  death  of 
the  insured,  under  circumstances  which  make  it  a  fraud  on  the 
company,  it  will  not  be  liable;  as  where,  after  the  insured  had 
on  demand  refused  to  pay  the  premium,  and  a  few  days  after- 
wards died,  a  friend  paid  the  amount  to  the  company,  which,  not 

289  Robinson  v.  Union  Central  L.   Ins.   Co.,  144   Fed.   1005.     But  see 
Franklin  Life  Ins.  Co.  v.  McAfee,  28  Ky.  L.  676;  90  S.  W.  216. 
zsoBaumann  v.  Metropolitan  Life  Ins.  Co.  (Wis.),  128  N.  W.  864. 

291  Griffith  V.  Life  Ass'n,  etc.,  141  la.  414;  119  N.  W.  694. 

292  Dickinson  v.  National  Life  &  Trust  Co.,  20  S.  D.  437;  107  N.  W. 
597;  see  however,  Hopkins  v.  Northwestern  Nat'l  Life  Ass'n,  41  Wash. 
592;   83  Pac.  1019. 

293  Mayer  v.  Mut.  L.  Ins.  Co.,  38  la.  304;  Froelich  v.  Atlas  L.  Ins.  Co.,  47 
Mo.  4(56.  In  this  case  the  mtftiey  was  received  without  objection  by  the 
company.  Ta  the  same  effect  is  Union  Cent.  L.  Ins.  Co.  v.  Duvall,  20  Ky. 
L.  441;   46  S.  W.  434,  518. 

294  Rogers  V.  Capitol  L.  Ins.  Co.,  1  W.  N.  C.  589;  Bankers  L.  Ass'n__v. 
Stapp,  77  Tex.  517;  14  S.  W.  168.  See  also  Mut.  Res.  F.  L.  Ass'n  v.  Loven- 
berg,  24  Tex.  Civ.  A.  355;  59  S.  W.  R.  314;  Brown  v.  Mut.  R.  F.  L.  Ass'n, 
137  Cal.  278;  70  Pac.  187. 

295Erdmann  v.  Mut.  Ins.  Co.,  etc.,  44  Wis.  376. 
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knowing  of  the  death,  accepted  it.^=^  But  it  has  been  said  that, 
where  days  of  grace  are  given,'  after  the  premium  is  due,  for  its 
payment,  if  the  insured  wishes  to  take  advantage  of  the  delay 
he  must  do  so  at  his  own  risk.  If  he  dies,  therefore,  within  the 
period  of  grace  with  the  premium  unpaid,  the  policy  is  gone. 
This  is  the  reason  that  the  right  to  make  the  payment  is  personal 
in  such  cases  and  cannot  be  delegated,  and  closes  with  tjlie  death 
of  the  insured.  In  practice,  however,  it  is  seldom  that  the  delay 
granted  is  considered  a  period  of  grace,  and  where  it  has  been 
so  held  some  special  wording  of  the  policy  justified  it.  A  distinc- 
tion is  made  between  mere  days  of  grace  and  an  extension  of  the 
time  of  payment,  or  a  time  allowed  by  the  contract  for  the  pay- 
•  ment,  as  where  the  premium  was  to  be  paid  at  a  certain  time  or 
thirty  days  thereafter;  in  the  latter  case  payment  can  be  made 
during  any  part  of  the  period,  although  a  loss  has  meantime 
happened.  ^^^ 

A  provision  for  grace  in  the  payment  of  a  premium  is  an 
integral  part  of  the  contraet,^^®  and  where  the  insured  died  within 
the  period  of  grace  allowed  by  the  policy  the  rights  of  the  parties 
became  fixed  and  no  tender  of  premium  then  due  is  necessary 
before  suit.^^^  Where  the  premium  is  extended  for  a  specified 
time,  the  insured  under  the  provisions  of  the  policy  has  the  bene- 
fit of  the  thirty  days  of  grace.^""    The  provision  of  the  policy  giv- 

298  Miller  v.  Union  Cent.  L.  Ins.  Co.,  110  111.  102. 

297  Howell  V.  Knickerbocker  L.  Ins.  Co.,  44  N.  Y.  277;  Pritchard  v.  Mer- 
chants', etc.,  Soc,  3  C.  B.  (N.  S.)  622;  Simpson  v.  Accidental  Death  Ins. 
Co.,  2  C.  B.  (N.  S.)  257;  Robert  v.  New  England,  etc.,  Ins.  Co.,  1  Disney, 
355;  McDonnell  v.  Carr,  1  Hays  &  Jones  Irish  R.  256.  And  see  Worden 
V.  Guardian,  etc.,  Ins.  Co.,  7  Jones-  &  Sp.  317,  where  the  distinction  men- 
tioned in  the  text  is  made.  In  Want  v.  Blunt,  12  East  183,  the  policy  pro- 
vided that  the  payment  should  be  made  at  certain  times  "during  the  life" 
of  the  insured.  Construing  this  it  was  held  that  the  insured  must  be 
living  at  the  time  of  the  payment. 

298  Provident  Savings  Life  Assur.  Soc.  v.  Taylor,  74  C.  C.  A.  41;  142 
Fed.  709;  affg.  134  Fed.  932. 

^99  Provident  Savings  Life  Assur.  Soc.  v.  Taylor,  supra;  Wylie  v.  Jeffer- 
son Standard  Life  Ins.  Co.,  95  S.  C.  163;  78  S.  E.  745;  Gottlieb  v.  Abraham 
Lincoln  Mut.  L.  Ins.  Co.,  225  Pa.  102;  73  Atl.  1057. 

300  Martin  v.  Mutual  Life  Ins.  Co.,  190  Mo.  App.  703;  176  S.  W.  266; 
see  also  Spinks  v.  Mutual  Reserve  Fund  Life  Ass'n,  137  Fed.  109. 
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ing  a  grace  of  a  month  does  not  apply  to  a  note  given  for  a  past- 
due  premium.'"^ 

§  475.  When  Note  is  Taken  for  Premium. — If  an  insurance 
company  takes  a  note  for  the  premium  when  it  falls  due,  and 
gives  therefor  renewal  receipts,  the  transaction  evidences  a  loan 
of  money,  and  unless  otherwise  stipulated  in  the  policy  the  policy 
continues  in  force,  though  the  note  be  not  paid,  and  the  company 
cannot  afterwards  insist  on  its  forfeiture.  This  is  especially  the 
case  if  the  note  of  some  other  person  than  the  assured  be  taken.^"^ 
Where,  however,  the  policy  provides  that  if  a  note  or  check  re- 
ceived for  any  premium  be  not  paid,  the  policy  shall  be  forfeited, 
the  insurance  falls  if  the  paper  be  not  paid,  and  the  company  is 
not  bound  to  give  notice  of  the  maturity  of  such  paper. ^°*    Nor, 

SOI  Reed  v.  Bankers  Reserve  Life  Ins.  Co.,  192  Fed.  408;  Bank  of  Com- 
merce V.  New  York  Life  Ins.  Co.,  125  Ga.  552;  54  S.  E.  643. 

so2Mich.  Mut.  L.  Ins.  Co.  v.  Bowes,  42  Mich.  19;  Tabor  v.  Mich.  Mut.  L. 
Ins.  Co.,  44  Mich.  324;  Franklin  L.  Ins.  Co.  v.  Wallace,  93  Ind.  7;  North- 
western M.  L.  Ins.  Co.  V.  Little,  56  Ind.  504;  Mut.  Benef.  Insurance  Co.  v. 
French,  30  Ohio  St.  240;  Thaw  v.  Republic  L.  Ins.  Co.,  69  N.  Y.  286;  Tutt 
V.  Covenant  L.  Ins.  Co.,  19  Mo.  App.  677;  Timayenis  v.  Union  Mut.  L.  Ins. 
Co.,  21  Fed.  223;  Trager  v.  Louisiana  Equitable  L.  Ins.  Co.,  31  La.  Ann. 
235.  But  see  St.  Louis  Mut.  L.  Ins.  Co.  v.  Griggsby,  10  -Bush.  310;  Stepp 
V.  National,  etc.,  Co.  (S.  C),  16  S.  E.  134;  Mass.  Benef.  L.  Ass'n  v.  Robin- 
son, 104  Ga.  256;  30  S.  E.  918;  42  L.  R.  A.  261;  Galvin  v.  Union  Cent.  L. 
Ins.  Co.,  74  S.  W.  275;  24  Ky.  L.  2452;  Stewart  v.  Union  M.  L.  Ins.  Co.,  155 
N.  Y.  257;  42  L.  R.  A.  147;  49  N.  E.  876;  Roberts  v.  Security  Co.,  1  Q.  B. 
Ill;  Union  Cent.  L.  Ins.  Co.  v.  Taggart,  55  Minn.  95;  56  N.  W.  579; 
"Washington  L.  Ins.  Co.  v.  Menefee,  107  Ky.  244;  53  S.  W.  260;  Equitable 
Ins.  Co.  V.  Harvey,,  98  Tenn.  636;  40  S.  W,  1092;  Devine  v.  Federal  L.  Ins. 
Co.,  250  111.  203;  92  N.  E.  174;  State  Life  Ins.  Co.  v.  Chowning,  27  Okla. 
722;  113  Pac.  715;  Bradley  v.  Federal  L.  Ins.  Co.,  178  111.  App.  524. 

303  Thompson  v.  Insurance  Co.,  104  U.  S.  252;  affg.  2  Woods  547;  Neill 
V.  Union  Mut.  L.  Ins.  Co.,  45  Up.  Can.  Q.  B.  593;  Gorton  v.  Dodge  Co.,  etc., 
Ins.  Co.,  39  Wis.  121;  Imperial  L.  Ins.  Co.  v.  Glass,  96  Ala.  568;  11  Sou. 
671;  Banholzer  v.  New  York  Life  Ins.  Co.,  74  Minn.  387;  77  N.  W.  295; 
Economical  L.  Ins.  Co.  v.  Spinning,  116  la.  385;  89  N.  W.  1095;  Manhattan 
L.  Ins.  Co.  V.  Pentecost,  104  Ky.  642;  49  S.  W.  425;  Leeper  v.  Franklin  L. 
Ins.  Co.,  93  Mo.  App.  602;  67  S.  W.  941;  Seeley  v.  Union  Cent.  L.  Ins.  Co., 
10  Pa.  Super.  Ct.  270;  Manhattan  L.  Ins.  Co.  v.  Myers,  109  Ky.  372;  5 
S.  W.  30;  Manhattan  L.  Ins.  Co.  v.  Wright,  126  Fed.  82;  Fenn  v.  Union 
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unless  so  agreed,  is  the  company  bound  to  return  the  note.^"* 
Where  a  premium  note  given  by  the  husband  on  a. policy  payable 
to  the  wife  has  a  forfeiture  clause  more  onerous  than  the  con- 
ditions contained  in  the  policy,  it  will  not  be  binding  without  the 
consent  of-  the  wif e.^°'  An  interesting  case  was  decided  in  the 
United  States  Court  for  Vermont,  the  facts  being  as  follows  :^°* 
A  mutual  life  insurance  company  insured  by  an  endowment  pol- 
icy the  life  of  a  husband  for  the  sole  benefit  of  his  wife,  in  'an 
amount  payable  to  her  on  a  day  named.  For  four  years  the  com- 
pany accepted  the  notes  of  the  husband  as  payment  of  one-half 
of  the  annual  premiums,  the  notes  being  given  on  the  represen- 
tation by  the  company  that  they  would  be  paid  by  dividends  and 
pledging  the  policy  and  all  payments  that  might  become  due 
thereon  to  the  company  for  the  payment  of  such  notes.  In  a  suit 
by  the  husband  and  wife,  in  right  of  the  wife,  against  the  com- 
pany, to  recover  the  amount  insured,  the  plaintiffs  claimed  that 
the  dividends  declared,  if  credited  on  the  notes,  would  p'ay  them 
in  full;  the  defendant,  however,  cl§,imed  that  the  amount  due  on 
the  policy  was  the  sum  insured,  less  the  amount  due  on  the  notes. 
The  court  held  that  the  notes  were  not  binding  on  the  wife  and 
were  not  to  be  deducted  from  the  policy,  she  never  having  done 
anything  to  qualify  her  right  to  it.  If  the  agent  take,  without 
authority,  the  note  of  the  assured  for  the  premium,  the  loss,  if 
the  note  be  not  paid,  falls  on  him,  and  the  non-payment  does  not 
affect  the  policy.^"'    If  for  any  reason  the  agreement  that  non- 

M.  L.  Ins.  Co.,  48  La.  Ann.  541;  19  Sou.  623;  Sullivan  v.  Conn.  Ind.  Co.,  101 
Ga.  809;  29  S.  E.  41;  Union  Cent.  Ins.  Co.  v.  Hughes  (Tex.  C.  A.),  70 
S.  W.  1010;  Behling  v.  N.  W.  M.  L.  Ins.  Co.,  117  Wis.  24;  93  N.  W.  800; 
National  L.  Ass'n  v.  Brown,  103  Ga.  382;  29  S.  E.  927;  Union  Cent.  L.  Ins. 
Co.  V.  Wilkes  (Tex.  C.  A.),  47  S.  W.  546. 

304Deppe  V.  Southern  Mut.  L.  Ins.  Co.,  S  Ky.  L.  57;  Roehner  v.  Knicker- 
bocker L.  Ins.  Co.,  63  N.  Y.  160;  How  v.  Mutual  L.  Ins.  Co.,  80  N.  Y.  32. 

305  Union  Cent.  L.  Ins.  Co.  v.  Buxer,  62  0.  St.  385;  57  N.  E.  66;  49 
L.  R.  A.  737.  If  forfeiture  results  from  non-payment  of  the  note  no  notice 
is  required.  Manhattan  L.  Ins.  Co.  v.  Savage,  23  Ky.  L.  483;  63  S.  W. 
278,  483;   la.  Life  Ins.  Co.  v.  Lewis,  187  U.  S.  335. 

S06  Brooks  V.  Phoenix  Mut.  L.  Ins.  Co.,  16  Blatchf.  182. 

307  Griffith  V.  New  York  L.  Ins.  Co.,  101  Cal.  627;  36  Pac.  113;  Krause  v. 
Equitable  L.  Ass.  Soc,  99  Mich.  461;  58  N.  W.  496.  See  also  Union  Cent. 
L.  Ins.  Co.  V.  Wood,  11  Ind.  App.  335;  37  N.  E.  180,  where  the  company 
collected  the  note  by  suit. 
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payment  of  the  note  shall  forfeit  the  policy  is  bad,  there  is  no 
consideration  for  the  extension.^"* 

A  mutual  company  is  not  precluded  from  taking  premium  notes 
for  unmatured  premiums  as  against  other  holders  of  policies  of 
the  same  class.^"^  Acceptance  of  a  note  for  the  first  premium  is 
an  acknowledgment  of  payment,^^**  but  an  acceptance  of  a  note 
payable  to  the  agent  for  the  first  premium  without  the  consent 
of  the  company  is  not  paymeiit.^^^  If  a  note  is  given  for  the  first 
premium  and  the  insured  dies  before  the  note  becomes  due,  the 
policy  is  nevertheless  binding,^"^^  but  the  note  with  interest  is  a 
charge  against  the  policy.*^*  Where  the  agent  accepts  notes  for 
his  commission  and  cash  for  the  company's  share 'of  the  premium, 
the  notes  became  the  individual  property  of  the  agent  and  non- 
payment does  not  work  a  forfeiture  of  the  policy,  although  the 
company  acquired  the  notes  from  the  agent.^^*  A  note  given  for 
a  life  insurance  premium  is  not  void  because  the  agent  had  not 
paid  the  license  tax.^^®  A  note  given  for  a  premium  on  an  insur- 
ance policy  which  is  invalid  for  want  of  insurable  interest  is  un- 
enforcible.^i^  A  note  given  in  payment  of  a  premium  is  not  a 
cash  payment  entitling  insured  to  the  benefit  of  the  non-forfeiture 

308  Fidelity  M.  L.  A.  v.  Price,  117  Ky.  25;  77  S.  W.  384.  As  to  the  effect 
of  extensions  and  renewals,  see  First  Natl.  Bank  v.  Getz,  96  la.  139;  64 
N.  W.  799;  Mut.  L.  Ins.  Co.  v.  Smith,  98  Ga.  771;  25  S.  E.  727;  Forbes  v. 
Union  Cent.  L.  Ins.  Co.,  151  Ind.  89;  51  N.  E.  84;  McDonald  v.  Prov.  Sav- 
ings, etc.,  Soc,  108  "Wis.  213;  84  N.  W.  154.  As  to  return  of  note  see  Mut. 
L.  Ins.  Co.  V.  Gorman,  19  Ky.  L.  295;  40  S.  "W.  571.  As  to  defenses  on 
premium  notes:  Shedden  v.  Head,  110  Ga.  461;  35  S.  E.  707;  Home  L. 
Ins.  Co.  V.  Walsh,  36  Nova  Sc.  (Can.)  73;  Wood  v.  Confederation,  etc.,  2 
N.  B.  Eq.  217;  MuUer  v.  State  L.  Ins.  Co.,  27  Ind.  App.  45;  60  N.  E.  958; 
Dunn  V.  Abrams,  97  Ga.  762;   25  S.  E.  766. 

309  Grange  v.  Penn  Mut.  L.  Ins.  Co.,  235  Pa;  320;   84  Atl.  392. 

310  Noble  V.  Kansas  City  Life  Ins.  Co.,  83  S.  D.  458;   146  N.  W.  606. 
sn  Cranston  v.  West  Coast  Life  Ins.  Co.,  1B3  Oregon  427;  128  Pac.  427. 

312  Union  Central  Life  Ins.  Co.  v.  Zihlman,  68  W.  Va.  222;   69  S.  E.  855. 

313  Southwestern  Insurance  Co.  v.  Woods  Nat'l  Bank  (Tex.  Civ.  App.), 
107  S.  W.114. 

3i4Reppond  v.  National  Life  Ins.  Co.,  100  Tex.  519;  101  S.  W.  786;  re- 
versing 96  S.  W.  778. 

3i5Loyd  V.  Pollitt,  144  Ga.  91;  86  S.  E.  233. 

316  Little  V.  Arkansas  Nat'l  Bank,  105  Ark.  281;  152  S.  W.  281. 
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statute  of  Kentucky.*^''  And  it  has  been  held,^i*  that  giving  note 
for  the  premium  does  not  operate  as  a  payment,  but  merely  post- 
pones the  time  of  payment.  Where  a  note  is  given  for  a  premium 
and  the  insured  declined  to  accept  the  policy  because  it  is  dif- 
ferent from  what  he  expected,  the  damage  sustained  by  the  in- 
sured from  failure  to  deliver  the  policy  is  the  value  of  the  note.^^^ 
One  who  has  signed  an  application  without  reading  it,  upon  the 
false  representations  of  the  agent  as  to  its  contents,  and  who  has 
been  compelled  to  pay  to  an  innocent  holder  a  negotiable  premium 
note,  may  recover  from  the  insurer  the  amount  so  paid.^^"  Under 
his  contract  with  the  company  for  commissions,  an  agent  can 
accept  notes,  or  less  than  the  full  amount  of  the  usual  first  pre- 
mium.^^^  Where  a  note  is  given  to  a  general  agent  for  a  premium 
upon  the  understanding  that  the  note  would  not  be  binding  un- 
less a  loan  was  obtained  from  the  company,  non-performance  of 
the  condition  avoids  the  note.^^^  Where  an  application  was  made 
for  a  policy  together  with  a  premium  note  executed  when  the 
application  was  made,  but  the  maker  refused  to  submit  to  a  med- 
ical examination,  the  company  cannot  recover  on  the  note,  but 
can  only  sue  for  damages  for  breach  of  contract.^^^  Mere  non- 
payment of  a  premium  note  does  not  forfeit  the  policy  when  the 
policy  contained  a  stipulation  that  it  was  made  in  payment  of 
the  premium  in  advance.^^*  A  provision  in  the  note  for  forfeiture 
if  the  note  be  not  paid  is  valid.^^^  Where  a  rejected  applicant 
had  given  his  note  for  the  first  premium  'and  allowed  the  agent 
to  apply  to  another  company  for  insurance,  such  application  did 
not  cancel  the  first  company's  debt  for  the  money  received  by  its 

31T  Mutual  Benef.  Life  Ins.  Co.  v.  O'Brien,  149  Ky.  514;  149  S.  W.  870. 

318  Occidental  Life  Ins.  Co.  v.  Jacobson,  15  Ariz.  242;  137  Pac.  869. 

319  Prince  v.  State  Mut.  L.  Ins.  Co.,  77  S.  C.  187;   57  S.  E.  766. 

320  Evans  v.  Central  Life  Ins.  Co.,  87  Kans.  641;  125  Pac.  86;  41  L.  R.  A. 
(N.  S.)  1130. 

321  Security  Life  Ins.  Co.  v.  Stephenson  (Tex.  Civ.  App.),  136  S.  W.  1137. 

322  Smith  V.  Dotterweich,  200  N.  Y.  299;  93  N.  E.  985. 

323  Ten  Brook  v.  Jansma,  161  Mich.  597;  126  N.  W.  710;  see  also  Harting- 
ton  Nat'l  Bk.  v.  Giles,  94  Neb.  300;  143  N.  W.  197;  AUigood  v.  Daniels,  12 
Ga.  App.  220;  76  S.  E.  1083. 

324  Fidelity  Mutual  Life  Ins,  Co,  v.  Coza,  13  Ga.  App.  20;  78  S.  E.«  735; 
Columbia  Nat'l  Life  Ins,  Co.  v,  Milkay,  13  Ga.  App.  508;  79  S.  E.  482. 

825 New  York  Life  Ins.  Cc.  v.  Evans  (Ky.),  124  S.  W.  376. 
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agent.^^^  The  refusal  to  pay  a  note  given  for  the  first  premium 
and  an  agreement  that  the  contract  shall  stand  discharged,  ends 
the  policy.^^'^  Where  insured  retained  the  policy  he  cannot  de- 
feat recovery  on  a  note  given  for  the  premium,  although  he 
signed  it  without  reading  it  and  relied  upon  the  friendly  relations 
existing  between  him  and  the  agent.^^®  The  insured  is  entitled 
to  an  entire  day  of  the'  maturity  of  the  note  in  which  to  make 
payment,  without  a  forfeiture,  and  the  right  does  not  terminate 
with  the  close  of  the  banking  house  where  a  policy  was  sent  for 
collection,  the  note  not  on  its  face  being  payable  at  a  bank.^^® 
Where  for  eight  years  an.  insurance  company  permitted  an  as- 
signee of  a  policy  to  pay  the  annual  premium  by  notes  falling  due 
quarterly,  and  always  notified  him  when  a  note  was  falling  due, 
the  policy  cannot  be  forfeited  for  non-payment  of  a  note  unless 
the  customary  notice  reached  him,  the  mere  mailing  of  a  notice 
properly  addressed  and  stamped  is  not,  in  the  absence  of  a  statute 
or  contract  provision,  a  compliance  with  the  custom  to  give  notice 
of  the  maturity  of  a  note  given  for  a  premium,  where  the  letter 
never  reached  its  destination,  although  the  custom  was  to  give 
notice  by  mail.  The  duty  of  the  insured  to  promptly  pay  his  pre- 
mium is  complied  with  in  ease,  through  miscarriage  of  the  mail, 
a  customary  notice  of  the  maturity  of  a  premium  does  not  reach 
him  if  upon  subsequently  receiving  notice  he  promptly  pays  the 
premium  due.^^" 

Where  the  renewal  premium  on  a  policy  became  due  and  the 
insured  gave  the  local  agent  a  note  for  the  amount  of  the  pre- 
mium, which  the  agent  discounted,  placing  the  proceeds  to  his 
own  credit,  and  the  renewal  receipt  was  not  countersigned,  nor 
delivered  to  the  insured,  and  the  agent  did  not  remit  the  amount 
of  the  premium  to  the  company  a.nd  the  note  was  renewed,  which 
renewal  note  remained  unpaid  at  the  time  of  the  death  of  the 
insured,  it  was  held  that  this  transaction  did  not  amount  to  a 
payment  of  the  premium,  as  the  policy  declared  that  if  any  note 

326  Reserve  Loan  Life  Ins.  Co..  v.  Benson  (Tex.  Civ.  App.),  167  S.  W.  266. 

327  Our  Home  Life  IdS.  Co.  v.  Peacock  (Fla.),  70  Sou.  775. 
328Boykin  v.  Franklin  Life  Ins.  Co.,  14  Ga.  App.  666;  82  N.  E.  80. 

329  Hipp  V.  Fidelity  Mut.  L.  Ins.  Co.,  128  Ga.  491;  57  S.  E.  892. 

330  Kavanaugh  v.  Security  Trust  &  Life  Ins.  Co.,  117  Tenn.  33;  96  S.  "W. 
499;  7  L.  R.  A.  (N.  S.)  253. 
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given  for  a  premium  was  not  paid  when  due  the  policy  should 
cease  to  be  in  force.^^^ 

§  476.  The  Same  Subject :  Premium  Notes  Proper. — In  many 
companies  part  of  the  premium  is  regularly  paid  by  what  is  called 
premium  notes.  A  premium  note  executed  the  same  time  as  the 
policy  is  part  of  it.^^^  The  policy  itself  generally  provides  as  to 
these,  and  if  it  does  the  agreement  of  the  parties  prevails.  A 
premium  note  is  not  delivered  while  held  by  a  third  party  to 
whom  it  was  given  to  carry  to  the  agent.'^^  If  the  policy  pro- 
vides that  if  a  premium  note  be  not  paid  at  maturity,  the  policy 
shall  be  void,  non-payment  of  such  note  forfeits  the  policy.^^* 
No  affirmative  action  is  required.^'^  But  payment  can  be  extend- 
ed and  an  agreement  before  default  to  extend  payment  is  founded 
upon  a  sufficient  consideration.^^®  But  such  agreement  must  be 
clearly  expressed  or  it  will  not  be  enforced.^*''  It  is  unnecessary 
to  make  demand  for  the  payment  of  a  premium  note,  unless  so 
provided  in  the  contract.^^^  If  the  company  receives  money  on 
an  overdue  premium  note  from  an  agent  without  inquiry,  the 
forfeiture  is  saved.^^^  In  contracts  of  life  insurance  the  time  for 
the  payment  of  interest  on  premium  notes  is  of  the  very  essence 
of  the  contract ;  and  if,  by  the  terms  of  the  policy,  it  is  to  become 
void  upon  a  failure  to  pay  such  interest  at  the  time  specified, 
non-payment  of  interest  works  a  forfeiture  against  which  equity 

331  Hutchings  v.  National  Life  Assur.  Co.,  37  Can.  Sup.  Court,  R.  125. 
332LaughIin  v.  Fidelity  M.  L.  Ass'n,  8  Tex.  Civ.  A.  448;  28  S.  W.  411. 

333  Brown  v.  Ins.  Co.,  59  N.  H.  298. 

334  Baker  v.  Union  Mut.  L.  Ins.  Co.,  43  N.  Y.  283;  Kerns  v.  New  Jersey 
M.  L.  Ins.  Co.,  86  Pa.  St.  171;  How  v.  Union  Mut.  L.  Ins.  Co.,  80  N.  Y. 
3^2;  Sanderson  v.  New  England  L.  Ins.  Co.,  1  Disn.  355;  McAllister  v.  New 
England  M.  L.  Ins.  Co.,  101  Mass.  558;  Bane  v.  Travelers'  Ins.  Co.,  7  Ky. 
L.  750.  See  also  Dunn  v.  Columbia  Nat.  Ll£e  Ins.  Co.  (Ga.  App.),  89  S.  E. 
432;  Sims  v.  Jefferson  Standard  Life  Ins.  Co.  (Ga.  App.),  89  S.  E.  445. 

335  Iowa  Life  Ins.  Co.  v.  Lewis,  187  U.  S.  335. 

336  Mich.  Mut.  L.  Ins.  Co.  v.  Custer,  129  Ind.  25;  27  N.  E.  124;  citing 
Homer  v.  Ins.  Co.,  67  N.  Y.  478;  Wyman  v.  Ins.  Co.,  119  N.  Y.  274. 

337  New  England  Mut.  L.  Ins.  Co.  v.  Hasbrook,  32  Ind.  447;  Cowles  v. 
Insurance  Co.,  63  N.  H.  300;  Kansas  Prot.  Union  v.  Whitt,  36  Kan.  760; 
14  Pac.  275. 

338Roehmer  v.  Knickerbocker  L.  Ins.  Co.,  63  N.  Y.  160;   4  Daly  512; 
Deppe  V.  Southern  Mut.  L.  Ins.  Co.,  8  Ky.  L.  57. 
339Hodson  V.  Guardian  L.  Ins.  Co.,  97  Mass.  144. 

1063 


§    476  LIFE   AND   ACCIDENT   INSURANCE. 

will  not  relieve.^*''  Such' a  provision  is  not  usurious  nor  uncon- 
scionable.**^ A  condition,  however,  that  non-payment  of  interest 
on  a  premium  note  shall  forfeit  the  policy  cannot  be  inserted  in 
a  paid-up  policy  given  in  exchange  for  another,  if  the  terms  of 
the  original  policy  do  not  warrant  it.**^  And  non-payment  of 
interest  will  not  be  cause  of  forfeiture  unless  so  stipulated.*** 
Where  dividends  are  due  the  assured  they  should  be  applied  first 
to  the  payment  of  interest  on  the  prefciium  note  'and  then  to  the 
principal,***  unless  there  has  been  a  well-defined  custom  to  the 
contrary.**^  Where  the  premium  notes  were  considered  as  loans 
by  the  company,  it  was  held  by  the  Supreme  Court  of  Vermont, 
in  construing  the  policy,  that  non-payment  of  interest  on  such 
notes  did  not  cause  a  forfeiture,  although  it  was  apparently  so 
provided  in  the  policy.**^  Where  the  policy  provided  for  for- 
feiture if  interest  on  the  premium  notes  was  not  paid,  and  by 
indorsement  the  policy  was  made  paid  up  for  a  certain  amount, 
it  was  held  that  the  proviso  continued  and  the  policy  was  made 
void  by  the  non-payment  of  interest  on  the  premium  notes.**^ 
And  so  where  a  new  policy  was  taken  containing  the  provision 

3*0  Knickerbocker  L.  Ins.  Co.  v.  Dietz,  52  Md.  16;  Patch  v.  Phoenix  M.  L. 
Ins.  Co.,  44  "Vt.  481;  Knickerbocker  L.  Ins.  Co.  v.  Harlan,  56  Miss.  512; 
Anderson  v.  St.  Louis  Mut.  L.  Ins.  Co.,  1  Flip.  559. 

341  Attorney-General  v.  North  American  L.  Ins.  Co.,  82  N.  Y.  172;  Ins, 
Co.  V.  Robinson,  40  0.  St.  270;  Russum  v.  St.  L.  Mut.  L.  Ins.  Co.,  1  Mo, 
App.  228;  Nettleton  v.  St.  Louis  L.  Ins.  Co.,  7  Biss.  293,  where  it  is  sug- 
gested that  there  may  be  cases  where  equity  would  relieve  against  forfeit- 
ure for  non-payment  of  interest.  Smith  v.  St.  L.  Mut.  L.  Ins.  Co.,  2  Tenn, 
Ch.  727.  Opposed  to  these  cases  are  St.  L.  Ins.  Co.  v.  Grigsby,  10  Bush, 
310;  Northwestern  Mut.  Ins.  Co.  v.  Port,  82  Ky.  269;  Cowles  v.  Continental 
L.  Ins.  Co.,  63  N.  H.  300. 

342  Cole  V.  Knickerbocker  L.  Ins.  Co.,  63  How.  Pr.  442. 

343  Gardner  v.  Union  Cent.  L.  Ins.  Co.,  5  Fed.  430. 

344  Northwestern  Mut.  L.  Ins.  Co.  v.  Fort,  82  Ky.  269;  Smith  v.  St.  Louis 
Mut.  L.  Ins.  Co.,  2  Tenn.  Ch.  727. 

345  Anderson  v.  St.  Louis  Mut.  L.  Ins.  Co.,  1  Flip.  559. 

346  Bruce  v.  Continental  L.  Ins.  Co.,  68  Vt.  253;  Insurance  Co.  v.  Bonner, 
36  Ohio  St.  51;  Eddy  v.  Phoenix  M.  L.  Ins.  Co.,  65  N.  H.  27;  18  Atl.  89. 
But  such  interest  Is  indebtedness  to  be  deducted  when  the  policy  matures. 
Idem. 

347  Holman  v.  Continental  L.  Ins.  Co.,  54  Conn.  195;  all  the  previous 
cases  on  the  subject  being  here  fully  reviewed. 
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of  forfeiture  for  non-payment  of  interest  on  the  premium  note.^*^ 
And  such  a  contract  is  not  unconscionable.*^^ 

The  later  cases  support  the  doctrine  that  the  failure  to  pay  a 
premium  note  'at  maturity  avoids  the  policy  if  so  stipulated  in  the 
contract.*^*  There  is,  no  revival  in  such  case  by  an  application 
for  reinstatement  coupled  with  tender  of  premiums  which  was 
never  accepted.*^^  As  between  the  company  and  the  insured  the 
stipulations  in  the  premium  notes  are  part  of  the  contract,^  ^^  but 
unless  by  its  terms  the  non-payment  of  a  note  forfeits  the  policy 
there  is  no  forfeiture.*^*  No  notice  of  cancellation  of  the  policy 
is  required.*^*  It  has  been  held,  however,*^^  that  notwithstanding 
a  custom  of  a  life  insurance  company  to  charge  its  part  of  the 
first  premium  to  the  soliciting  agent  and  to  allow  him  to  make 
his  own  arrangement  for  its  collection,  if  the  insured  did  not 
pay  the  premium  at  all  and  it  was  paid  to  the  company  by  the 
agent,  the  company  couM  forfeit  the  policy  under  the  clause  giv- 

348  People  V.  Knickerbocker  L.  Ins.  Co.,  103  N.  Y.  480. 

349  Fowler  v.  Metropolitan  L.  Ins.  Co.,  116  N.  Y.  389;  22  N.  E.  576.  Other 
cases  where  particular  contracts  have  been  construed  are:  King  v. 
Mayes,  3  Ind.  T.  362;  58  S.  W.  573;  Weed  v.  Cumming  ,198  Pa.  St.  442; 
48  Atl.  409;  Madison  v.  N.  W.  Mut.  L.  Ins.  Co.,  141  Cal.  475;  75  Pac.  113; 
Hogue  V.  N.  W.  M.  L.  Ins.  Co.,  li4  Fed.  778.' 

350  Arnold  v.  Mutual  Annuity,  etc.,  Co.,  3  Ga.  App.  685;  60  S.  E.  470; 
Satterfleld  v.  Fidelity  Mut.  L.  Ins.  Co.,  171  Ala.  429;  55  Sou.  200;  Sexton 
V.  Greensboro  Life  Ins.  Co.,  157  N.  C.  142;  72  S.  E.  863;  French  v.  Colum- 
bia Life  &  Trust  Co.  (N.  Y.),  156  Pac.  1042;  Murphy  v.  Lafayette  Mut.  L. 
Ins.  Co.,  167  N.  C.  334;  83  S.  E.  461;  Parry  v.  Southeastern  Life  Ins.  Ci  . 
95  S.  C.  1;  78  S.  E.  441;  Stewart  v.  Home  Life  Ins.  Co.,  131  N.  Y.  Supp. 
504;  146  App.  Div.  709;  Security  Life  &  Annuity  Co.  v.  Underwood  (Tex. 
Civ.  App.),  150  S.  W.  293;  Stephenson  v.  Empire  Life  Ins.  Co.,  139  Ga.  82; 
76  S.  E.  592;  Fidelity  Mut.  L.  Ins.  Co.  v.  Bussell,  75  Ark.  25;  86  S.  W.  814; 
Roberts  v.  Aetna  Life  Ins.  Co.,  212  Ills.  382;  72  N.  E.  363;  affg.  101  Ills. 
App.  313;  National  Life  Ins.  Co.  v.  Manning,  38  Tex.  Civ.  App.  498;  86 
S.  W.  618;  Thompson  v.  Fidelity  Mut.  L.  Ins.  Co.,  116  Tenn.  557;  92  S.  W. 
1098;   6  L.  R.  A.  (N.  S.)   1039. 

351  Fidelity  Mut.  L.  Ins.  Co.  v.  Oliver  (Miss.),  71  Sou.  302. 

352  Marshall  v.  Mo.  State  Life  Ins.  Co.,  148  Mo.  App.  669;  129  S.  W.  40; 
126  S.  W.  486. 

353Goddard  v.  Northwestern  Mut.  Fire  Ass'n,  85  Wash.  585;  148  Pac. 
893;  McGehee  v.  Rinker,  9  Ga.  App.  147;  70  S.  E.  962. 

354 North  American  Accident  Ins.  Co.  v.  Bowen  (Tex.  Civ.  App.),  102  S. 
W.  163). 

355  Pioneer  Life  Ins.  Co.  v.  Cox,  112  Ark.  582;  166  S.  W.  951. 
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ing  such  right  of  forfeiture  where  the  premiums,  or  premium 
notes,  were  not  paid  when  due.  But  failure  to  pay  an  install- 
ment on  a  premium  note  does  not  forfeit  the  policy  where  the 
agent  discounted  the  note  and  paid  the  full  premium  for  the  first 
year.^^®  Payment  of  a  premium  note  after  the  policy  had  lapsed 
does  not  revive  it.^^^  The  insurer  may  waive  a  provision  in  the 
premium  note  that  the  policy  shall  lapse  by  'a  failure  to  pay  the 
note.^^*  The  extension  of  time  for  paj^ment  of  premium  note  does 
not  do  away  with  the  stipulation  terminating  the  policy  for  non- 
payment of  premium.^^^  A  forfeiture  by  non-payment  of  pre- 
mium note  is  not  waived  by  efforts  to  collect  the  note.^^°  The 
New  York  law  as  to  notice  of  premium  does  not  apply  to  a  pre- 
mium note.^^^  A  premium  note  is  a  separate  and  independent 
transaction  'and  has  no  relation  to  a  contract  of  insurance  except 
as  stipulated  in  the  policy.^^^  ,Under  the  Michigan  statute  a  con- 
dition that  if  any  note  be  not  paid  wheft  due  the  policy  shall  be 
forfeited,  is  unauthorized.^®^  Where  the  policy  provided  that 
the  failure  to  pay  any  premium  note  should  nullify  it  and  all 
payments  paid  should  be  deemed  earned  'as  premiums,  and  the 
assured  had  paid  four  annual  premiums  and  about  three-fourths 
of  the  fifth,  giving  short-time  notes  for  the  remaining  fourth, 
which  were  past  due  and  unpaid  when  he  died  eight  months 
later,  at  which  time  the  reserve  was  more  than  sufficient  to  pay 
two  annual  premiums,  it  was  held  that  while  the  contract  was 
susceptible  of  a  construction  by  which  it  was  forfeited,  yet  in 
view  of  the  rule  that  forfeitures  are  not  favored  and  that  any 
ambiguity  should  be  resolved  in  favor  of  the  insured,  that  the 
policy  was  not  forfeited,  but  that  the  notes  referred  to  in  the 

356 u.  S.  Annuity  &  Life  Ins.  Co.  v.  Peak  (Ark.),  182  S.  W.  565. 

357  Dibrell  v.  Citizens  Nat'l  Life  Ins.  Co.,  152  Ky.  208;  153  S.  W.  428; 
Lesseps  v.  Fidelity  Mut.  Life  Ass'n,  120  La.  610;   45  Sou.  522. 

358  New  York  Life  Ins.  Co.  v.  Evans,  136  Ky.  391;  124  S.  W.  376. 

359  Citizens  Nat'l  L.  Ins.  Co.  v.  Morris  (Ark.),  148  S.  W.  1019. 

360  Marshall  v.  Missouri  State  L.  Ins.  Co.,  148  Mo.  App.  669;  129  S.  W.  40. 

361  Conway  v.  Phoenix  Mut.  L.  Ins.  Co.,  140  N.  Y.  79;  35  N.  E.  420; 
O'Brien  v.  Union  Central  L.  Ins.  Co.,  297  N.  Y.  180;  100  N.  E.  702;  affg. 
125  N.  Y.  Supp.  470;  140  App.  Div.  362. 

362  Arnold  v.  Mutual  Annuity,  etc.,  Co.,  3  Ga.  App.  685;  60  S.  B.  470. 

363  Franklin  Life  Ins.  Co.  v.  Commissioner  of  Insurance,  159  Mich.  636; 
124  N.  W.  522. 

1066 


PREMIUMS,  ASSESSMENTS  AND  DUES.  §    477 

policy  must  be  limited  to  such  as  were  given  for  one  of  the  first 
three-year  premiums,  the  policy  providing  that  after  three  pre- 
miums had  been  paid  the  reserve  on  the  policy  should  apply  to 
its  extension  as  a  paid-up  term  policy.^^* 

'  §  477.  Elements  of  Life  Insurance  Premium — Reserve  or  Net 
Value. — The  most  vital  requirement  in  life  insurance  is  that  the 
premiums  charged  shall  be  adequate.  The  basis  of  life  insurance 
is  the  doctrine  of  average  and  the  theory  of  probability,  and  pre- 
miums are  calculated  from  what  are  called  derived  tables  de- 
duced from  tables  of  mortality  discounted  at  compound  interest. 
In  the  calculation  of  premiums  it  is  always  assumed  that  the  pre- 
miums will  be  paid  in  advance  and  the  interest  compounded  an- 
nually. "Where  the  premiums  are  payable  semi-annually,  quar- 
terly or  monthly,  the  proper  interest  allowances  are  added  to  the 
proportionate  part  of  the  premium.  A  mortality  table  has  been 
defined  as  the  instrument  by  means  of  which  are  measured  the 
probabilities  of  life  and  the  probabilities  of  death.  It  has  been 
shown  by  various  investigations  that  the  chance  of  ded;th  at  any 
age  of  a  person  in  average  health  is  a  very  definite  quantity.  The 
exact  date  of  death  of  the  individual  cannot  be  foretold,  but  if 
we  have  a  large  number  of  persons  of  the  same  age  it  is  possible 
to  foretell  with  great  accuracy  that  a  certain  number  will  prob- 
ably die  in  the  first  year,  a  certain  number  in  the  second  year, 
and  so  on  until  all  are  dead.  A  table  of  mortality  is  constructed 
by  tabulating  for  as  large  'a  number  of  persons  as  possible,  the 
ages  at  the  time  the  observations  commence,  the  period  of  time 
during  which  the  life  is  under  observation,  and  the  number  of 
deaths  occurring  at  each  age.  The  reserve  on  a  policy  is  the  sum 
which  the  ofSce  must  have  in  hand  to  provide  for  the  future  lia- 
bility under  a  contract  which  is  not  covered  by  the  value  of  the 
premiums  still  to  be  received,  and  the  only  source  from  which  it 
can  be  derived  is  the  accumulation  of  the  portion  of  the  net  pre- 
miums already  received  and  not  used  in  the  past  for  the  cost  of 
insurance.    The  risk  of  death  increases  with  advancing  age,  and 

364  Kelsey  v.  Union  Central  L.  Ins.  Co.,  116  C.  C.  A.  27;  196  Fed.  195; 
see  also  Hayes  v.  New  York  Life  Ins.  Co.,  124  N.  Y.  Supp.  792;  68  Misc. 
558;  Bartholemew  v.  Security  Mut.  L.  Ins.  Co.,  124  N.  Y.  Supp.  917;  140 
App.  Div.  88. 
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taking  the  case  of  a  whole  life  policy  with  level  annual  premiums 
the  excess  payments  in  the  early  years  must  be  husbanded  to 
meet  the  time  when  the  cost  of  carrying  the  insurance  exceeds 
the  premium  payable.  In  an  endowment  policy  an  additional 
amount  has  to  be  set  aside  towards  the  payment  of  the  endow- 
ment which  will  fall  due  by  reason  of  the  survival  of  the  life 
insured  to  the  end  of  the  endowment  term.  The  lower  the  inter- 
est assumption,  the  higher  will  be  "the  reserve.  For  instance: 
A  reserve  based  on, 3  per  cent  is  larger  than  one  based  on  3V2 
per  cent,  for  the  reason  that  under  the  first  assumption  the  com- 
pany only  needs  to  earn  3  per  cent  on  its  investments  in  order 
to  fulfill  its  contract,  whereas  under  the  latter  a  minimum  return 
of  31/^  per  cent  interest  is  necessary.  It  is  apparent  that  a  larger 
sum  must  be  set  aside  each  year  out  of  the  premium  where  the 
amount  is  to  be  invested  at  the  lower  rate.  The  use  of  a  strin- 
gent interest  rate  in  computing  reserves  has  resulted  in  the  com- 
panies charging  higher  rates  than  those  in  use  some  years  ago, 
but  this  increase  in  rate  has  been  counterbalanced  to  some  extent 
by  the  much  more  liberal  guarantees  now  contained  in  a  policy 
as  regards  cash  and  loan  values,  paid-up  insurance,  and  the  other 
non-forfeiture  provisions  in  event  of  discontinuance  of  the  pre- 
mium payments  and  returns  in  the  way  of  dividends.  In  the 
procurement  of  new  business  and  the  care  of  old,  expense  is  nec- 
essarily incurred,  and  to  provide  for  this  an  addition,  called  load- 
ing, is  made  to  the  net  or  mathematical  premium.  Returns  to 
policy-holders  in  the  way  of  dividends  have  also  become  such  a 
recognized  part  of  the  system  of  life  insurance  the  loading  is 
usually  made  sufficient  to  insure  a  surplus  on  participating  busi- 
ness. Where  the  company  returns  in  the  form  of  dividends  the 
excess  payments  made  over  those  required,  it  may  be  pointed  out 
that  the  actual  cost  to  the  policy-holder  is  sometimes  reduced 
below  the  net  premium,  the  insured  member  getting  the  benefit 
of  the  actual  rate  of  interest  earned,  the  actual  rate  of  mortality 
experienced,  and  paying  his  just  share  of  the  expenses.  Keeping 
this  in  view,  we  see  that  it  is  much  better  to  have  "a  rate  too  large 
than  two  small;  because  when  the  rate  is  larger  than  is  abso- 
lutely necessary  an  adjustment  is  made  by  the  dividend  distri- 
bution, whereas,  if  the  rate  is  too  small,  disaster  must  follow. 
In  theory,  therefore,  the  results  under  a  participating  policy 
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should  be  more  favorable  than  under  a  non-participating  policy, 
as  in  order  to  be  safe  the  company  must,  under  the  latter  form, 
have  a  small  margin  which  will  not  be  returned  to  the  policy- 
holder. The  method  of  loading  has  varied  from  time  to  time, 
and  there  is  still  great  diversity  of  opinion  as  to  which  is  the 
best  method.  In  early  times,  the  usual  method  was  simply  to 
increase  the  net  premium  by  a  fixed  percentage.  This  method 
had  the  disadvantage  of  making  the  loading  very  heavy  at  the 
old  ages.^^'  The  statutes  of  the  various  States  require  all  corpora- 
tions engaged  in  the  business  of  life  insurance  to  maintain  actu- 
arial solvency,  determined  by  what  is  called  valuation,  which  is 
simply  a  method  of  calculating  the  present  value  of  expected 
premiums,  and  the  expected  liabilities  according  to  a  specified 
table  of  mortality  and  rate  of  interest,  and  if  the  company  is 
solvent  the  assets  in  the  shape  of  present  investments  and  cash 
and  the  present  value  of  expected,  premiums  according  to  the 
foregoing  standards  will  exceed  the  liabilities  either  accrued  or 
expected  according  to  the  same  standard.  Separate  statutes  have 
been  enacted  in  many  States  applicable  to  fraternal  beneficiary 
societies  which  are  exempt  from  the  general  insurance  laws.  In 
time  it  is  believed  that  the  same  tests  of  solvency  will  be  applied 
to  all  classes  of  life  insurance  organizations. 

By  the  provisions  of  modern  life  insurance  policies,  or  by  stat- 
ute, after  a  specified  number  of  premiums  have  been  paid,  the 
policy  does  not  become  absolutely  forfeited  by  reason  of  non- 
payment of  premium,  but  the  reserve  or  net  value  of  the  policy, 
determined  according  to  a  specified  table  of  mortality  and  rate  of 
interest,  is  applied  to  extended  or  paid-up  insurance.  In  the  first 
instance  the  policy  is  continued  for  its  face  amount  for  so  long 
a  time  as  the  net  value,  or  a  designated  part  thereof,  will  pay  for 
as  the  single  premium.  In  the  latter  case  the  policy  becomes  paid 
up  for  life,  or  for  the  endowment  period,  by  the  application  of 
the  reserve,  or  a  specified  part  thereof,  to  the  payment  of  the 
single  premium  required  for  such  a  policy  'according  to  a  specified 
table  of  mortality  and  rate  of  interest.  The  standard  definition 
of  a  net  premium  is:    "The  sum  which  will  be  required  upon 

365  For  these  facts  we  are  Indebted  to  an  article  on  "The  Calculation  of 
Life  OflBce  Premiums,"  by  J.  Burnett  Glbb,  published  by  the  American 
Academy  of  Political  and  Social  Science. 
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the  taole  of  mortality  and  interest  taken,  provided  these  assump- 
tions are  exactly  realized  and  no  expenses  are  incurred,  to  meet 
all  policy  claims  as  they  mature."  The  reserve  or  net  value  of 
a  policy  is  defined  to  be:  "The  difference  upon  a  given  table  of 
mortality  and  rate  of  interest  between  the  net  single  premium  for 
the  sum  insured  at  the  age  of  valuation  and  the  present  value  of 
all  future  net  premiums  receivable  at  such  age. '  '^®®  There  is  no 
reserve  on  an  assessment  policy .^®'^ 

§  478.  Extended  or  Paid-Up  Insurance — Surrender  Values — 
Statutory  Provisions.^Under  the  earlier  forms  of  life  insurance 
contracts  the  failure  to  pay  a  premium  when  due  forfeited  all 
previous  payments  and  rendered  the  policy  void.  About  1859  the 
harshness  of  this  rule  was  somewhat  mitigated  by  a  provision,  in 
a  whole  life  or  endowment  policy,  the  premium  for  which  was 
payable,  say,  by  ten  or  twenty  annual  payments,  that  upon  de- 
fault in  the  payment  of  the  third  or  any  subsequent  premium 
when  due  the  policy  should  be  good  for  as  many  proportionate 
parts  of  the  original  amount  insured  as  there  had  been  full  an- 
nual premiums  paid.  The  injustice  of  the  forfeiture  provisions 
by  which,  upon  default,  the  insured  lost  the  benefit  of  the  reserve 
on  the  policy,  which  rightfully  belonged  to  him,  led  to  the  adop- 
tion in  1861  of  what  is  known  as  the  Massachusetts  Non-For- 
feiture Law.^®® 

366Willey's  Principles  &  Practice  of  Life  Insurance.  For  a  lucid  ex- 
planation of  the  method  of  computation  of  reserve  and  extended  insur- 
ance, see  Prudential  Ins.  Co.  v.  Chesnut,  9  Ga.  App.  781;  72  S.  E.  170. 

367  Rose  V.  Franklin  Life  Ins.  Co.,  153  Mo.  App.  90;  132  S.  W.  613;  Moran 
v.  Franklin  L.  Ins.  Co.,  160  Mo.  App.  407;  140  S.  W.  955. 

368  St.  1861,  Ch.  186.  The  original  law  of  1861,  re-enacted  in  Stat.  1882 
§  159,  Ch.  119,  and  with  changes  in  1904,  is  as  follows: 

§  159.  No  policy  of  life  insurance  issued  between  the  ninth  day  of 
May  in  the  year  1861  and  the  first  day  of  January  in  the  year  1881,  by  a 
domestic  company  shall  be  forfeited  or  become  void  by  the  non-payment 
of  premium  thereon,  any  further  than  regards  the  right  of  the  party 
insured  therein  to  have  it  continued  in  force  beyond  a  certain  period, 
to  be  determined- as  foUqws,  to-wit:  The  net  value  of  the  policy,  when 
the  premium  becomes  due  and  is  not  paid,  shall  be  ascertained,  accord- 
ing to  the  "combined  experience"  or  "actuaries"  rate  of  mortality, 
with  interest  at  four  per  cent  per  annum.  After  deducting  from  such 
net  value  any  indebtedness  to  the  company,  or  notes  held  by  the  com- 
pany against  the  insured,  which  notes,  U  given  for  premium,  shall  then 

1070 


PREMIUMS,  ASSESSMENTS  AND  DUES.  §    478 

Non-forfeiture  statutes,  very  much  alike  and  following  essen- 
tially the  Massachusetts  law,  have  been  adopted  in  many  of  the 
States — California,  Colorado,  Maine,  Michigan,  Missouri,  Ne- 
braska, New  Jersey  and  New  York.  It  has  been  held  in  Massa- 
chusetts that  this  law  only  applies  to  domestic  corporations,^®^ 
and  in  Missouri  that  it  does  not  apply  to  assessment  companies.^'^" 
The  fraternal  beneficiary  societies  are  exempted  by  statute,  'al- 
though under  the  uniform  fraternal  society  act  they  are  subject 
to  valuation.  Under  this  law,  a  policy,  terminable  by  failure 
"to  pay  when  due  any  notes  or  other  obligations  given  for  pre- 
mium," is  determined  by  failure  to  pay  an  installment  due  on  a 
premium  note,  and  such  note  is  to  be  deducted  from  the  net  value 
of  the  policy  as  an  indebtedness,^^^  and  so  with  an  unpaid  half 
of  an  annual  premium,  payment  of  which  was  deferred  six' 
months  by  the  terms  of  a  memorandum.^^^  But  if  the  unpaid  por- 
tion of  the  annual  premium  is  not  witnessed  by  'a  note  or  other 
memorandum,  it  is  not  an  indebtedness  to  be  deducted  from  the 
net  value  of  the  policy  as  provided  in  the  statute.^'^*  The  Supreme 

be  canceled,  four-fifths  of  what  remains  shall  be  considered  as  a  net 
single  premium  of  temporary  insurance,  and  the  term  for  which  it  will 
insure  shall  be  determined  according  to  the  age  of  the  party  at  the  time 
of  the  lapse  of  premiums  and  the  assumptions  of  mortality  and  interest 
aforesaid. 

§  160.  If  the  death  of  such  party  occurs  within  the  term  of  temporary 
insurance  covered  by  the  value  of  the  policy  as  determined  in  the  pre- 
ceding section,  and  if  no  condition  of  the  insurance  other  than  the 
payment  of  premium  is  violated  by  the  insured,  the  company  shall  pay 
the  amount  of-  the  policy  the  same  as  if  there  had  been  no  lapse  of  pre- 
mium, anything  in  the  policy  to  the  contrary  notwithstanding;  provided, 
that  notice  of  the  claim  and  proof  of  the  death  shall  be  submitted  to  the 
company  within  ninety  days  after  the  decease,  and  that  the  company 
may  deduct  from  the  amount  insured  in  the  policy  the  amount  at  six 
per  cent  per  annum  of  the  premiums  that  had  been  forborne  at  the  time  of 
the  death. 

3<i9  Haskell  v.  Equitable  Life  Assur.  Soc,  181  Mass.  341;  63  N.  E.  Rep. 
809. 

370  Mutual  Reserve  Life  Ins.  Co.  v.  Roth,  59  C.  C.  A.  63;  122  Fed.  Rep. 
853,  and  cases  cited.  See  also  Hayden  v.  Franklin  L.  Ins.  Co.,  69  C.  C.  A. 
423;  136  Fed.  285. 

371  Pitt  V.  Berkshire  Life  Ins.  Co.,  100  Mass.  500. 

372  Bigelow  V.  State  Mut.  L.  Ass'n,  123  Mass.  113. 

733  Goodwin  V.  Massachusetts  Mut.  L.  Ins.  Co.,  73  N.  Y.  480. 
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Court  of  Louisiana,  however,  in  a  case  against  the  same  company, 
came  to  a  conclusion  just  the  reverse.^'^  Under  the  Missouri 
statute  'a  loan  is  not  an  indebtedness  to  be  deducted.^''^  So  far 
as  the  application  of  the  Massachusetts  law  to  endowment  poli- 
cies is  concerned,  the  Supreme  Court  of  that  State  has  held,*''* 
that  the  expiration  of  the  time  specified  is  equivalent  to  the  death 
of  the  party,  and  if  the  insured  has  not  paid  the  last  annual  pre- 
mium, but  has  survived  the  term,  the  policy  is  payable  le^s  the 
amount  of  the  last  premium  with  interest.  The  point,  made  by 
the  company,  that  the  policy  was  only  saved  in  case  of  the  death 
of  the  insured  within  the  life  of  the  policy,  under  the  law,  after 
default  in  the  payment  of  a  premium,  was  not  approved.  Just 
before  the  expiration  of  the  extension  period  the  insured  cannot 
secure  further  rights  by  paying  the  forborne  premiums.^'^''^  Where 
the  stipulations  in  a  policy,  in  regard  to  commutation  in  case  of 
non-payment  of  premiums,  are  more  favorable  to  assured  than 
the  provisions  -of  the  statute,  the  latter  has  no  application.*™ 
In  considering  the  law  of  Missouri  on  this  subject  and  the  con- 

374  Van  Creelen  v.  Insurance  Co.,  35  La.  Ann.  226. 

335  Smith  V.  Mut.  Menef.  L.  Ins.  Co.,  173  Mo.  329;  72  S.  W.  935;  Head  v. 
Ins.  Co.,  241  Mo.  403;  147  S.  W.  827.  In  1903  the  statute  was  amended  so 
as  to  allow  the  deduction  of  any  indebtedness;  Laws  1903,  p.  208,  R.  S. 
Mo.  1909.  §  694B;  "Webb  v.  Mo.  State  L.  Ins.  Co.,  134  Mo.  App.  576;  115  S. 
W.  481. 

3ie  Carter  v.  John  Hancock  Mut.  Ins.  Co.,  127  Mass.  153. 

377  Omaha  Natl.  Bk.  v.  Mut.  Benef.  L.  Ins.  Co.,  28  C.  C.  A.  300;  55  U.  S. 
App.  73;  84  Fed.  122. 

378  Price  V.  Conn.  Mut.  L.  Ins.  Co.,  48  M.  A.  281.  An  important  case 
where  the  rights  under  the  statute  were  considered  is  Nichols  v.  Mutual 
L.  Ins.  Co.  of  N.  Y.,  176  Mo.  355;  75  S.  W.  664;  62  L.  E.  A.  657.  Other 
Missouri  cases  are  Folkens  v.  N.  W.  Mut.  A.  Ass'n,  98  Mo.  App.  480;  72 
S.  "W.  720;  Cravens  v.  N.  Y.  L.  Ins.  Co.,  148  Mo.  583;  53  L.  R.  A.  305;  50 
S.  W.  519;  Raymond  v.  Ins.  Co.,  86  Mo.  App.  391;  Horton  v.  N.  Y.  Life 
Ins.  Co.,  151  Mo.  604;  52  S.  W.  356;  Epperson  v.  N.  Y.  Life  Ins.  Co.,  90  Mo. 
App.  432;  Fahle  v.  Ins.  Co.,  155  Mo.  App.  15;  134  S.  W.  60;  Leeker  v.  Pru- 
dential Ins.  Co.,  154  Mo.  App.  440;  134  S.  W.  676.  As  to  the  non-forfeiture 
law  of  California  see  Straube  v.  Pacific  Mut.  L.  Ins.  Co.,  123  Cal.  677;  56 
Pac.  546;  Nielsen  v.  Prov.  Savings  L.  A.  Soc,  139  Cal.  332;  73  Pac.  168. 
As  to  Maine  law,  Ladd  v.  Union  Mut.  L.  Ins.  Co.,  116  Fed.  878.  As  to 
method  of  computing  the  "net  value,"  Bankers  L.  Ins.  Co.  v.  Fleetwood,  76 
Vt.  297;  57  Atl.  239;  Bankers  L.  Ins.  Co.  v.  Howland,  73  Vt.  1;  48  Atl. 
435;  57  L.  R.  A.  374. 
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struction  to  be  given  it,  the  Supreme  Court  of  that  State,  in  hold- 
ing that  the  requirements  of  the  statute  could  not  be  waived, 
said:^''^  "Our  law  deems  the  subject  of  life  insurance  one  that 
requires  special  protection,  and  in  this  particular  it  has  provided 
that  the  policy-holder  shall  have  the  benefit  of  the  temporary- 
insurances  specified  in  Section  5856,  'anything  in  the  policy  to  the 
contrary  notwithstanding.'  Therefore,  though  a  policy  should 
expressly  declare  that  it  was  agreed  between  the  insurer  and  the 
insured  that  the  provisions  of  the  statute  relating  to  extended 
temporary  insurance  or  commutation  should  not  apply,  still  they 
would  apply.  And  if  the  parties  could  not  in  the  beginning  place 
themselves  outside  the  policy  of  the  law,  they  could  not  by  any 
amendment  to  it  contract  to  do  so.  There  is  a  great  deal  of  tech- 
nical learning  in  the  subject  of  life  insurance,  and  our  law-makers 
have  proceedecj  on  the  theory  that  the  average  man  who  takes 
out  a  policy  on  his  life  is  not  equal  in  skill  and  learning  in  the 
technicality  of  the  subject  to  the  experienced  officers  of  the  insur- 
ance company  and  for  that  reason  have  virritten  into  such  con- 
tracts some  provisions  which  the  parties  to  them  cannot  avoid. 
We  hold,  therefore,  that  the  provisions  of  our  statute  could  no 
more  have  been  avoided  by  the  amendment  to  the  policy  in  1896 
than  by  the  original  policy." 

Reviewing  the  later  cases  construing  the  same  law,  it  is  said :  ^^^ 
"It  is  no  longer  a  question  that  the  provisions  of  the  non-for- 
feiture statutes  enter  into  and  form  a  part  of  every  policy  of 
insurance  issued  in  this  State  by  foreign  as  well  as  domestic  com- 
panies when  authorized  to  carry  on  their  business  here.  These 
statutory  provisions  become  the  supreme  law  of  every  policy, 
''anything  in  the  policy  to  the  contrary  notwithstanding. '  In  the 
interpretation  and  construction  of  the  policy  contract  they  dom- 
inate and  override  all  conflicting  p];'ovisions.  As  to  the  matters 
mentioned  therein,  these  statutory  provisions  deprive  the  parties 
of  freedom  to  contract.  The  object' of  these  non-forfeiture  stat- 
utes is  to  provide  against  forfeiture  of  policies  for  non-payment 

379  Smith  V.  Mutual  Benef.  L.  Ins.  Co.,  173  Mo.  329;  72  S.  W.  935.  See 
also  N.  Y.  L.  Ins.  Co.  v.  Cravens,  178  U.  S.  389;  Equitable  L.  A.  Soc.  v. 
Clements,  140  U.  S.  226. 

ssoGlllen  v.  New  York  Life  Ins.  Co.,  178  Mo.  App.  89;  161  S.  W.  667; 
Bee  also  Mun  v.  New  York  Life  Ins.  Co.  (Mo.  App.),  181  S.  W.  666. 
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f  of  premiums  by  specifying  that  the  net  value  of  the  policy  shall 
be  used  in  purchasing  temporary  insurance  unless  paid-up  insur- 
ance is  demanded  within  sixty  days.  These  provisions  cannot  be 
contracted  away  except  in  the  instance  and  in  the  manner  pro- 
vided by  Section  7900,  Revised  Statutes  1899.381  In  Christensen 
V.  Insurance  Co.,^^^  the  court  said:  'Our  Supreme  Court  has  twice 
ruled  that  no  portion  of  the  three-fourths  of  the  jiet  value  of  the 
policy  may  be  appropriated  to  any  purpose  other  than  the  pay- 
ment for  temporary  or  extended  insurance  or  the  liquidation  of 
notes  for  past  premiums,  as  the  statute  stood  at  the  time  the 
policy  here  in  suit  was  issued.^^^  The  theory  of  those  cases  goes 
to  the  effect  that  the  non-forfeiture  statutes  in  force  at  the  time 
the  policy  is  issued  enters  into  it  as  a  parcel  of  the  contract  and 
operates  to  prohibit  any  subsequent  change  or  modification 
thereof  between  the  parties  thereto  affecting  the.  application  of 
the  net  value.'  It  is  also  settled  that  what  cannot  be  done  by 
the  original  policy  contract — *a  straight  line' — cannot  be  done 
by  a  supplemental  or  collateral  contract,  in  this  ease  a  loan  agree- 
ment, that  is,  '  cannot  be  done  in  a  circle.  '^^*  It  is  also  the  settled 
law  that  in  determining  the  amount  of  the  net  value  of  the  policy 
applicable  to  purchasing  temporary  or  extended  insurance,  the 
insurance  company  has  no  right  to  demand  nor  can  it  compel  a 
deduction  of  any  indebtedness  of  the  insured  to  the  company 
except  'notes  given  on  account  of  past  premium  payments  on 
said  policy.  '^^^  It  must,  therefore,  be  held  that  the  defendant  in 
this  case  "acquired  and  had  no  right  or  authority  either  by  the 
original  policy  or  by  the  supplemental  loan  agreement,  or  both 
combined,  to  use  the  net  value  of  the  policy  in  paying  off  or 
canceling  the  loan  made  by  it  to  the  assured.    Whether  the  as- 

ssiSmlth  V.  Insurance  Co.,  173  Mo.  329,  340;  72  S.  W.  935;  Cravens  v. 
Insurance  Co.,  148  Mo.  583;  50  S.  W.  519;  Burrldge  v.  Insurance  Co.,  211 
Mo.  158,  172;  109  S.  W.  560. 

382 160  Mo.  App.  486,  493;  141  S.  W.  6. 

383  See  Smith  v.  Mutual  Benef.  Life  Ins.  Co.,  173  Mo.  329;  72  S.  W.  935; 
Burrldge  v.  New  York  Life  Ins.  Co.,  211  Mo.  158;  109  S.  W.  560. 

ss*Burridge  v.  Insurance  Co.,  211  Mo.  158,  178;  109  S.  W.  560;  Head  v. 
Insurance  Co.,  241  Mo.  403,  408;  147  S.  W.  827. 

385  Smith  V.  Insurance  Co.,  173  Mo.  329,  341;  72  S.  W.  935;  Burrldge  v. 
Insurance  Co.,  211  Mo.  158,  171;  109  S.  W.  560;  Pasehedag  v.  Insurance 
Co.,  155  Mo.  App.  185,  198;  134  S.  W.  102. 
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sured  could  or  did  confer  this  right  by  consent  and  agreement 
after  default  was  made  in  paying  the  premiums  will  be  consid- 
ered later.  The  pledging  of  the  policy  as  security  for  the  loan 
and  the  foreclosure  of  the  lien  on  the  same  and  the  application 
of  the  proceeds  to  a  payment  of  the  loan,  in  so  far  as  such  acts 
depend  for  their  validity  on  any  power  or  authority  given  by  the 
policy  and  loan  agreement,  were  a  mere  nullity.  These  matters 
and  things  did  not  have  for  their  object  and  purpose  and  did 
not  result  in  'a  surrender  of  the  policy  to  the  company  for  a 
consideration  adequate  in  the  judgment  of  the  legal  holder 
thereof,'  which  is  a  statutory  exception  to  the  application  of  the 
preceding  non-forfeiture  sections  of  the  statute  in  question.^^^ 
It  is  also  conceded,  and  need  only  be  mentioned,  that  the  amend- 
ment of  Section  7897,  Revised  Statutes  1899,  by  Acts  of  1903, 
p.  208,  permitting  any  indebtedness  of  the  insured  to  the  com- 
pany to-be  deducted  from  the  net  value  of  the  policy  before 
applying  the  same  to  the  purchase  of  temporary  or  extended  in- 
surance, is  not  applicable  to  this  policy  as  it  was  issued  before 
such  amendment,  though  the  loan  was  made  after  the  amend- 
ment. That  act  is  not  retroactive.^®^  The  Supreme  Court  of  the 
United  States,  however,  has  lield*^®  that  the  loan  agreement 
made  outside  of  the  State  is  a  new  contract  and  the  non-forfeiture 
law  of  Missouri  cannot  be  applied  to  it  without  denying  the  con- 
stitutional right,  in  spite  of  the  fact  that  the  original  contract 
was  made  in  Missouri.  In  order  to  procure  the  benefit  of  the 
exemption  under  the  statute,  it  must  appear  that  the  policy  must 
contain  a  provision  for  unconditional  paid-up  insurance,  and  un- 
less it  does  so  provide  the  company  cannot  claim  an  exemption 
from  the  law.^®'     Reinstatement  of  a  policy  after  the  insured 

886  Section  7900,  R.  S.  1899. 

387  Pascliedag  v.  Insurance  Co.,  155  Mo.  App.  185,  199;  134  S.  W.  102; 
Christensen  v.  Insurance  Co.,  152  Mo.  App.  551,  556;  134  S.  W.  100;  Chris- 
tensen  v.  Insurance  Co.,  152  Mo.  App.  551,  556;  134  S.  W.  100;  Christen- 
sen V.  Insurance  Co.,  160  Mo.  App.  495;  141  S.  W.  6;  Burridge  v.  Insur- 
ance Co.,  211  Mo.  158,  173;  109  S.  W.  560. 

388  New  York  Life  Ins.  Co.  v.  Head,  234  U.  S.  149;  reversing  Head  v. 
New  York  Life  Ins.  Co.,  241  Mo.  403;  147  S.  W.  827. 

389  Gibson  v.  State  Mut.  L.  Assur.  Co.,  184  Mo.  App.  656;  171  S.  W.  979; 
McLeod  V.  John  Hancock  Mutual  Life  Ins.  Co.,  190  Mo.  App.  653;  176  S. 
W.  234;  Whittaker  v.  Mutual  Life  Ins.  Co.,  133  Mo.  App.  664;   114  S.  W. 
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became  a  resident  of  Missouri  does  not  make  the  contract  sub- 
ject to  the  non-forfeiture  law  of  that  State.^*"  The  policy  may- 
be so  worded  that  instead  of  the  amount  of  a  loan  being  deducted 
from  the  net  value,  and  only  the  balance  applied  to  paid-up  insur- 
ance, the  entire  reserve  is  to  be  applied  to  paid-up  insurance  and 
the  indebtedness  deducted  from  the  amount  payable  at.death.*^^ 
Where  a  policy  was  antedated  and  a  loan  agreement  given  for 
the  reserve  which  would  have  been  accumulated,  the  policy  is 
subject  to  the  Missouri  law,  but  the  amount  of  the  loan  agree- 
ment is  to  be  deducted  from  the  reserve  on  the  policy,  and  if 
there  is  no  balance  to  be  applied  to  extended  insurance  the  policy 
is  lapsed.^^^  A  different  construction  has  been  placed  on  a  simi- 
lar policy  by  the  Indiana  Court  of  Appeals.*®^ 

§  479.  The  Same  Subject— Paid-Up  and  Non-Forfeitable  Poli- 
des. — Many  policies  are  called  "non-forf citable"  although,  by 
their  ternis,  so  many  conditions  and  limitations  are  imposed,  that 
the  word  means  little  except  that  they  are  either  subject  to  the 
non-forfeitable  statutes  of  the  State  where  issued,  or  that  after 
a  certain  number  of  premiums  are  paid,  they  may  be  exchanged 
for  paid-up  policies  or  become  paid  up  by  their  own  terms  for  a 
certain  percentage  of  the  original  amount  or  remain  in  force  for 
the  full  amount  as  extended  insurance  for  such  time  as  the  re- 
serve, or  required  part  thereof,  will  pay  for  as  a  single  premium. 
The  questions  arising  out  of  these  policies  are  chiefly  those  of 
construction,  and  the  adjudication  upon  these  questions  are  indi- 
vidual rather  than  upon  general  principles.  In  many  States  the 
right  to  paid-up  policies,  or  extended,  is  secured  by  statute,  and 
the  rights  of  the  insured  are  regulated  by  such  statutes.  Where 
the  right  is  contractual  only,  all  the  conditions  prescribed  in  the 
policy  must  be  complied  with  and  such  conditions  are  binding 

390  McGeehan  v.  Mut.  L.  Ins.  Co.,  131  Mo.  App.  417;  111  S.  W.  604. 

391  Stark  V.  John  Hancock  Mut.  L.  Ins.  Co.,  176  Mo.  App.  574;  159  S.  W. 
758;  see  to  the  contrary.  Federal  Life  Ins.  Co.  v.  Warren,  167  Ky.  740; 
181  S.  W.  331. 

392  Rose  V.  Missouri  State  Life  Ins.  Co.,  165  Mo.  App.  646;  148  S.  W.  181; 
Boulware  v.  Missouri  State  Life  Ins.  Co.,  176  Mo.  App.  593;  159  S.  "W.  76; 
see  also  Johnson  v.  Mut.  Benef.  Life  Ins.  Co.,  75  C.  C.  A.  22;  114  Fed.  950. 

393  Hay  V.  Meridian  Life  &  Trust  Co.,  57  Ind,  App,.  536;  105  N.  E.  919. 
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upon  minors.^®^  Where  a  new  policy,  issued  on  receipt  and  sur- 
render of  the  old  one,  conforms  to  the  terms  of  the  old  in  respect 
to  forfeiture  for  non-payment  of  interest  on  a  premium  note,  this 
provision  will  be  upheld.^®'  And  no  notice  of  the  time  when  such 
interest  is  due  need  be  given.^^®  Where  the  policy  provides  that 
a  certain  number  of  "complete  annual  premiums"  must  be  paiii 
to  entitle  the  policy  to  be  exchanged,  payment  of  the  premium 
notes  given  for  a  portion  of  the  premium  has  been  held  unneces- 
sary, to  bring  the  payment  of  the  premium  within  the  term.^^'^ 
Under  the  provisions  of  a  policy  of  this  kind,  where  it  was  pro- 
vided that  upon  default  in  the  payment  of  any  annual  premium 
it  could  be  exchanged  for  a  paid-up  policy  for  as  many  tenths 
'as  there  had  been  annual  premiums  paid,  it  Vas  held  that  the 
premium  notes  could  not  be  deducted  from  the  amount  of  the 
new  policy.^®®  Whether  the  old  policy  must  be  surrendered  or 
not,  to  obtain  the  benefits  of  a  provision  in  a  non-forfeiting  pol- 
icy, which  provides  that,  upon  default  in  the  payment  of  any 
premium,  it  may  be  surrendered,  and  a  new  one  for  a  specified 
proportional  part  issued,  within  the  prescribed  time  mentioned 
in  the  old,  depends  upon  the  wording  of  the  contract.  The  Su- 
preme Court  of  Arkansas  has  held  ^®®  that  the  surrender  of  the 

i 

394  Mut.  Benefit  L.  Ins.  Co.  v.  Harvey,  117  Ky.  834;  79  S.  W.  ,218;  Wil 
cox  V.  Equitable  L.  A.  Soc,  58  App.  Div.  529;  67  N.  Y.  Supp.  26&;  Crutch- 
field  V.  Union  L.  Ins.  Co.,  23  Ky.  L.  2300;  67  S.  W.  67;  Mut.  Benef.  L.  Ins, 
Co.  V.  First  Natl.  Bk.,  24  Ky.  L.  580;  69  S.  W.  1;  Union  Cent.  L.  Ins.  Co, 
V.  Whetzel,  29  Ind.  App.  658;  65  N.  E.  15;  Bonner  v.  Mut.  L.  Ins.  Co, 
(Miss.),  36  Sou.  538. 

395  People  V.  Knickerbocker  L.  Ins.  Co.,  103  N.  Y.  480;  9  N.  E.  35;  Hoi 
man  v.  Continental  L.  Ins.  Co.,  54  Conn.  1S5;  Moser  v.  Phoenix  M.  L.  Ins, 
Co.,  2  Mo.  App.  408;  Ewald  v.  Northwestern  Mut.  L.  Ins.  Co.,  60  Wis.  431; 
Russum  V.  St.  L.  Mut.  L.  Ins.  Co.,  1  Mo.  App.  228. 

396  Heim  v.  Metropolitan  L.  Ins.  Co.,  7  Daly  536. 

397  Ohde  v.  Northwestern  Mut.  L.  Ins.  Co.,  40  la.  357.  Otherwise  if  the 
policy  so  stipulate.  Van  Norman  v.  N.  W.  Mut.  L.  Ins.  Co.,  51  Minn.  57; 
52  N.  W.  988. 

398  Rutcher  v.  Brooklyn  L.  Ins.  Co.,  U.  S.  Cir.  Ct.  E.  D.,  3  Dill.  87;  4  Ins. 
L.  J.  812;  alfd.  Ins.  Co.  v.  Dutcher,  95  U.  3.  269.  But  the  unpaid  premium 
notes  would  be  a  lien  on  the  new  policy.  See  also  Ohde  v.  Northwestern 
L.  Ins.  Co.,  40  la.  357. 

399  Lenon  v.  Mutual  Life  Ins.  Co.,  80  Ark,  563;  98  S.  W.  117;  10  Am.  Gas. 
467. 
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policy  is  neither  a  condition  preceded  nor  of  the  essence  of  the 
contract.  In  one  case,'"'"  it  was  held  that  such  a  surrender  within 
twelve  months  was  unnecessary,  but  there  the  language  of  the 
policy  was  not  clear.  In  a  later  case  in  the  same  State  *°^  it  was 
held  that  a  surrender  within  the  limited  twelve  months  was  un- 
necessary, if  the  insured  died  during  such  period,^"^  Where,  by 
a  separate  instrument,  the  company  'agreed,  after  the  payment  of 
three  annual  premiums,  to  issue  a  paid-up  policy  for  a  propor- 
tionate amount  on  surrender  of  the  policy,  "on  or  before  it  shall 
expire  by  the  non-payment  of  the  fourth  or  any  subsequent  pre- 
mium," it  was  held  that  the  word  "on"  should  be  construed  to 
mean  the  instant  of  the  expiration  of  the  policy  and  that  time 
was  of  the  essence-  of  the  contract  and  the  assured  was  not  en- 
titled to  a  paid-up  policy  on  the  surrender  of  the  original  policy 
after  it  had  expired.*"*  And  generally  the  right  to  demand  a 
paid-up  policy  must  be  exercised  within  the  time  prescribed  or  it 
will  be  lost.*"*    And  the  old  policy  must  be  surrendered,  if  the 

400  Chase  v.  Phoenix  Mut.  L.  Ins.  Co.,  67  Mo.  85. 

401  Dorr  V.  Phoenix  M.  L.  Ins.  Co.,  67  Me.  438. 

402  Wheeler  v.  Conn.  Mut.  L.  Ins.  Co.,  82  N.  Y.  543;  reversing  16  Hun. 
317. 

403  Sheerer  v.  Manhattan  L.  Ins.  Co.,  20  Fed.  886;  16  Fed.  720;  Smith  v. 
National  Jj.  Ins.  Co.,  103  Pa.  St.  177;  People  v.  Widows',  etc.,  Ins.  Co.,  15 
Hun.  8;  Phoenix  Mut.  L.  Ins.  Co.  v.  Baker,  85  III.  410;  Koehler  v.  Phoenix 
Mut.  L.  Ins.  Co.,  4  Ky.  L.  903.  See  as  to  effect  of  stipulations  in  premium 
note:  Drury  v.  N.  Y.  Life  Ins.  Co.,  115  Ky.  681;  74  S.  W.  663;  61  L.  R.  A. 
714;  New  York  L.  Ins.  Co.  v.  Meinken,  26  Ky.  L.  339;  80  S.  W.  175;  81  S. 
W.  239. 

404Blum6  v.  Pittsburg  Life  &  Trust  Co.,  263  111.  160;  107  N.  B.  1031;  Ann. 
Cas.  1915-C  505;  Hatcher  v.  Equitable  L.  Ass.  Soc,  134  Ga.  652;  68  S.  E. 
581;  Haas  v.  Mutual  L.  Ins.  Co.,  90  Neb.  808;  134  N.  W.  937;  Ann.  Cas. 
1913-B  919;  Hudson  v.  Knickerbocker  L.  Ins.  Co.,  28  N.  J.  Ect.  167;  Attor- 
ney-General V.  Continental  L.  Ins.  Co.,  93  N.  Y.  70;  Universal  L.  Ins.  Co.  v. 
Whitehead,  58  Miss.  226;  Hanthorne  v.  Brooklyn  L.  Ins.  Co.,  5  Mo.  App. 
773;  Bussing  v.  Union  Mut.  L.  Ins.  Co.,  34  0.  St.  222.  But,  see  Southern 
Mut.  L.  Ins.  Co.  V.  Montague,  2  S.  W.  443;  8  Ky.  L.  579;  Germania  L.  Ins. 
Co.  V.  Sauer,  7  Ky.  L.  297;  Coffey  v.  Universal  L.  Ins.  Co.,  10  Biss.  354; 
7  Fed.  301;  Montgomery  v.  Phoenix  Mut.  L.  Ins.  Co.,  14  Bush.  51;  see  also 
Hexter  v.  U.  S.  L.  Ins.  Co.,  91  Ky.  356;  15  S.  W.  863;  N.  W.  Mut.  L.  Ins. 
Co.  V.  Barbour,  92  Ky.  427;  17  S.  W.  796;  and  Mutual  L.  Ins.  Co.  v.  Jarboe, 
103  Ky.  80;  42  S.  W.  1097;  39  L.  R.  A.  504.  But  see  Coleman  v.  Equitable 
Ass.  Soc;  133  la.  177;  110  N,  W,  444. 
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contract  so  provides,  as  a  condition  precedent  to  the  right.*"' 
The  new  paid-up  policy  is  merely  a  continuation  of  the  old.*"® 
The  conditions  of  the  old  policy  apply  to  the  new  or  the  com- 
muted portion.***'^  If  there  are  no  words  of  restriction,  as  to  time 
of  application  therefor,  then  the  assured  is  entitled  to  a  paid-up 
policy  at  'any  time  he  may  ask  for  it,*"*  or  within  a  reasonable 
time.*"^  But  the  right  may  be  lost  by  delay,  if  unreasonable.*^" 
What  is  a  reasonable  time  depends  on  circumstances.*^^  If  the 
policy  has  a  stipulation  that  by  non-payment  of  premium  it  shall 
commute  for  a  special  amount,  there  is  no  need  for  a  new  pol- 
icy ,*^^  nor  does  action  accrue  until  the  death  of  assured.*^'  A 
contract  for  a  paid-up  policy  may  be  specifically  enforced.*^* 
But  unless  the  company  has  bound  itself  to  issue  a  paid-up  policy 
it  is  under  no  obligation  to  do  so.*^^    "Where  in  ignorance  of  the 

405  McLaughlin  v.  Equitable,  etc.,  Soc,  38  Neb.  725;  57  N.  W.  557;  Uni- 
versal L.  Ins.  Co.  V.  Devore,  88  Va.  778;  14  S.  B.  532;  Manhattan  L.  Ins. 
Co.  V.  Olmsted,  10  Kan.  App.  196;  63  Pac.  279. 

406  McDonnell  v.  Ala.  Gold  L.  Ins.  Co.,  85  Ala.  401;  5  Sou.  120. 
407Merritt  v.  Cotton  States  Ins.  Co.,  55  Ga.  103. 

408  Christy  v.  Homoeopathic  M.  L.  Ins.  Co.,  93  N.  Y.  345;  Lovell  v.  St. 
L.  Mut.  L.  Ins.  Co.,  Ill  U.  S.  264. 

409  Wilson  V.  Washington  L.  Ins.  Co.,  31  Ky.  L.  717;  103  S.  W.  339. 

410  Wells  V.  Vermont  L.  Ins.  Co.,  28  Ind.  App.  620;  62  N.  E.  501;  63 
N.  E.  R.  578;  Washington  L.  Ins.  Co.  v.  Miles,  112  Ky.  743;  66  S.  W.  740; 
Washington  L.  Ins.  Co.  v.  Glover,  25  Ky.  L.  1327;  78  S.  W.  146;  Equitable 
L.  A.  Soc.  V.  Warren,  etc..  Bank,  25  Ky.  L.  839;  75  S.  W.  275;  76  S.  V/. 
391;  Dawson  v.  Equitable  L.  Ass'n  Soc,  32  Ky.  L.  86;  105  S.  W.  422. 

411 U.  S.  Life  Ins.  Co.  y.  Wood,  32  Ky.  L.  1120;  107  S.  W.  1193. 

412  Kerr  v.  Union  Mut.  L.  Ins.  Co.,  23  N.  Y.  Supp.  619. 

413  Lyon  V.  Union  Mut.  L.  Ins.  Co.,  17  N.  Y.  Supp.  756. 

414  Stanley  v.  Northwestern  Mut.  L.  Ins.  Co.,  95  Ind.  294;  Farley  v. 
Union  Mut.  L.  Ins.  Co.,  41  Hun.  303;  Missouri  Valley  L.  Ins.  Co.  v.  Kelso, 
16  Kan.  481;  Belt  v.  Brooklyn  L.  Ins.  Co.,  12  Mo.  App.  100;  Dutcher  v. 
Brooklyn  L.  Ins.  Co.,  3  Dillon  97;  affd.  95  U.  S.  79;  Bruce  v.  Continental 
L.  Ins.  Co.,  58  Vt.  253. 

415  Packard  v.  Conn.  Mut.  L.  Ins.  Co.,  9  Mo.  App.  469.  For  other  distinc- 
tions in  regard  to  paid-up  policies,  see  Johnson  v.  Southern  Mut.  L.  Ins. 
Co.,  79  Ky.  403;  Hughes  v.  Piedmont  &  Arlington  L.  Ins.  Co.,  55  Ga.  Ill; 
Mut.  L.  Ins.  Co.  V,  Bratt,  55  Md.  200;  Symonds  v.  Northwestern  L.  Ins. 
Co.,  23  Minn.  491;  Fithian  v.  Same,  4  Mo.  App.  386;  Belt  v.  Brooklyn  L. 
Ins.  Co.,  12  Mo.  App.  100;  White  v.  Penn.  Mut.  L.  Ins.  Co.,  6  Mo.  App. 
587;  Mound  City,  etc.,  Co.  v.  Twining,  19  Kan.  349;  12  U.  475;  Northwest- 
ern M.  L.  Ins.  Co.  V.  Ross,  63  Ga.  199;  Hull  v.  Same,  39  Wis.  397;  North- 
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death  of  the  assured  the  policy  was  surrendered  for  a  paid-up 
policy  it  was  held  that  the  first  policy  should  be  reinstated.*^® 
On  surrender  of  a  policy  payable  to  the  wife  she  is  entitled  to  the 
proceeds.*"  And  the  wife  is  not  bound  by  the  act  of  the  hus- 
band in  accepting  smaller  benefits  than  she  is  legally  en- 
titled to.*i8 

§  480.  The  Same  Subject — Later  Cases. — ^A  provision  for  ex- 
tended insurance  should  be  construed  according  to  the  terms  of 
the  policy.*^®  If  the  policy  requires  surrender  within  six  months 
after  lapse  in  order  to  obtain  paid-up  insurance,  the  right  is  con- 
ditional upon  the  surrender  of  the  policy  within  the  stipulated 

western  Mut.  L.  Ins.  Co.  v.  Little,  56  Ind.  504;  Holly  v.  Metropolitan  L. 
Ins.  Co.,  105  N.  Y.  437;  11  N.  E.  507;  Ins.  Co.  v.  Robertson,  40  Ohio  St. 
270;  Knapp  v.  Homoeopathic  Mut.  L.  Ins.  Co.,  117  U.  S.  411.  New  York  L. 
Ins.  Co.  V.  Van  Meter,  137  Ky.  4;  121  S.  W.  438;  Sisson  v.  Union  Mut.  L. 
Ins.  Co.,  177  111.  App.  588.  As  to  acts  amounting  to  a  surrender  of  the 
policy.  Equitable  L.  Ass.  Soc.  v.  Stough,  45  Mid.  App.  411,  89  N.  E.  612. 
As  to  rights  to  dividends  and  their  application  see  Union  Cent.  L.  Ins.  Co. 
V.  Caldwell,  68  Ark.  505;  58  S.  W.  355;  Straube  v.  Pacific  M.' L.  Ins.  Co., 
123  Cal.  677;  56  Pac.  546.  When  policy  Is  lost.  Lindenthal  v.  Germania 
L.  Ins.  Co.,  26  Misc.  443;  57  N.  Y.  Supp.  472.  As  to  rights  after  default. 
Tate  V.  Mut.  Benef.  L.  Ins.  Co.,  131  N.  C.  389;  42  S.  B.  892;  Lindenthal  v. 
Germania  L.  Ins.  Co.,  174  N.  Y.  76;  66  N.  E.  629;  reversing  73  N.  Y.  Supp. 
1139.  As  to  grace.  Prudential  Ins.  Co.  v.  Devoe,  46  Atl.  809.  As  to  gen- 
eral construction.  Wilcox  v.  Equitable  L.  A.  Soc,  173  N.  Y.  50;  65  N.  E. 
857;  reversing  55  App.  Dlv.  529;  67  N.  Y.  Supp.  269;  Manhtaan  L.  Ins.  Co. 
V.  Patterson,  109  Ky.  624;  60  S.  W.  383;  53  L.  R.  A.  378;  Equitable,  etc., 
Soc.  V.  Evans,  25  Tex.  C.  A.  563;  64  S.  W.  74;  Kiune  v.  Mich.  Mut.  L.  Ins. 
Co.,  92  Wis.  335;  66  N.  W.  359;  Mut.  Benef.  L.  Ins.  Co.  v.  First  Natl.  Bk., 
115  Ky.  757,  74  S.  W.  1066;  25  Ky.  L.  172;  Blake  v.  National  L.  Ins.  Co., 
123  Cal.  470;  56  Pac.  101;  Union  Cent.  L.  Ins.  Co.  v.  Wilkes,  92  Tex.  468; 
49  S.  W.  1038;  Rife  v.  Union  Cent.  L.  Ins.  Co.,  129  Cal.  455;  62  Pac.  48; 
Equitable  L.  A.  Soc.  v.  Spillman,  22  Ky.  L.  183;  56  S.  W.  710;  Bryant  v. 
Mut.  Benef.  L.  Ins.  Co.,  109  Fed.  748;  McLaughlin  v.  Equitable  L.  A.  Soc, 
38  Neb.  725;  57  N.  W.  557.  In  most  of  the  cases  referred  to  in  the  last 
two  sections  of  the  text  other  points  are  discussed  besides  those  in  support 
of  which  they  are  cited. 

416  Relgel  V.  American  L.  Ins.  Co.,  140  Pa.  St.  193;  21  Atl.  393. 

4i7Sheerts  v.  Sheets,  4  Colo.  App.  450;  36  Pac.  310. 

418  Mut.  L.  Ins.  Co.  V.  Dunn,  106  Ky.  591;  51  S.  W.  20.  See  also  Union 
Cent.  L.  Ins.  Co.  v.  Buxer,  62  Ohio  St.  385;  57  N.  E.  66;  49  L.  R.  A. 
737. 

419  Rustin  V.  Aetna  L.  Ins.  Co.,  98  Neb.  426  153  N.  W.  548. 
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time.*^"  The  application  for  extended  insurance  under  the  terms 
of  the  policy  may  be  either  oral  or  written.^^^  The  option  upon 
lap^e  of  a  policy  for  taking  either  cash  value,  extended  or  paid-up 
insurance,  is  not  personal  to  the  insured,  but  on  his  death  may 
be  exercised  by  his  beneficiary.  Time  is  of  the  essence  of  the 
option  only  so  long  as  insured  lives,  and  where  six  months  is 
given  for  the  exercise  of  the  option  if  insured  dies  within  that 
time,  the  beneficiary  can  sue.*^^  "Where  demand  is  necessary  for 
paid-up  policy  the  right  to  make  the  demand  within  a  specified 
time  may  be  exercised  by  the  widow  of  insured  within  five  years 
of  the  default.*^^  Where  one  insured  under  tontine  policy  upon 
its  maturity  selected  which  one  of  the  options  he  would  accept 
and  mailed  his  "acceptance  to  the  company,  the  contract  was  com- 
pleted when  acceptance  was  mailed  "and  his  death  before  the  letter 
was  received  did  not  revoke  it.*^*  Where  an  option  is  given 
within  thirty  days  after  lapse  to  surrender  the  policy  and  receive 
paid-up  term  insurance,  the  option  is  not  exercisable  after  thirty 
days,  notwithstanding  the  insanity  of  the  insured.*^^  The  neces- 
sity for  exercising  the  option  is  not  affected  by  the  fact  that  the 
beneficiaries  are  minors.*^®  Where  options  are  given  the  insured, 
on  failure  to  pay  premium  the  policy  of  a  delinquent  does  not 
remain  in  force  until  he  exercises  the  option,  or  until  the  time  for 
exercising  it  expires.*^''    Where  the  policy,  however,  gave  a  grace 

420  Metropolitan  Life  Ins.  Co.  v.  Clay,  158  Ky.  192;  164  S.  "W.  968; 
Lenon  v.  Mutual  Life  Ins.  Co.,  80  Ark.  563;  98  S.  W.  117;  Sugg  v.  Equit- 
able Life  Assur.  Soc,  116  Tenn.  658;  94  S.  W.  936;  Equitable  Life  Assur. 
See.  V.  Cosby,  Ky.  126;  S.  W.  142;  Hatcber  v.  Equitable  Life  Assur.  Soc, 
134  Ga.  652;  68  S.  E.  581;  Balthaser  v.  Illinois  Life  Ins.  Co.,  33  Ky.; 
L.  283;  110  S.  "W.  258. 

42iWortliam  v.  Illinois  Life  Ins.  Co.,  32  Ky.  L.  827;  107  S.  W.  276. 

422  Veal  V.  Sec.  Mut.  L.  Ins.  Co.,  6  Ga.  App.  721;  65  S.  E.  714. 

423  Aetna  Life  Ins.  Co.  v.  Sugg,  120  Ky.  449;  86  S.  W.  967;  Washington 
Life  Ins.  Co.  v.  Lyne,  119  Ky.  162;  83  S.  W.  122;  Equitable  Life  Assur. 
Soc.  V.  Amos,  145  Ky.  167;  140  S.  W.  172;  New  York  Life  Ins.  Co.  v. 
Noble,  34  Okla.  103;  124  Pac.  612. 

424  Northwestern  Mutual  Life  Ins.  Co.  v.  Joseph,  31  Ky.  L.  714;  103 
S.  "W.  317. 

425  Tyson  v.  Equitable  Life  Assur.  Soc,  144  Ga.  729;   87  S.  E.  1055. 

426  Mutual  Benef.  Life  Ins.  Co.  v.  Harvey,  117  Ky.  834;  79  S.  W.  218; 
Mutual  Life  Ins.  Co.  v.  Mayfield,  121  Ky.  839;  90  S.  W.  607;  Inloes  v. 
Prudential  Ins.  Co.,  109  Mo.  App.  104;   82  S.  W.  1089. 

247  Blake  v.  National  Life  Ins.  Co.,  123  Cal,  47;  56  Pac.  101. 
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of  one  month  and  providing  in  case  of  lapse  the  insurance  should 
continue  for  a  period  of  sixty  days  from  the  date  of  lapse,  the 
sixty  days  is  computed  from  the  period  when  the  thirty  days  of 
grace  ended.*^*  Under  the  terms  of  the  policy,  non-payment  of 
premium  may  automatically  result  in  paid-up  insurance,*^*  and 
it  has  been  held  that  where  insured  died  within  the  time  required 
after  lapse  of  policy  to  exercise  an  option  as  to  extended  or 
paid-up  insurance,  the  policy  was  automatically  continued  as 
paid-up  insurance  for  the  length  of  time  the  reserve  would  pay 
for.*^"  Under  the  terms  of  the  contract,  upon  lapse  the  loan  'is 
to  be  deducted  from  the  reserve  and  the  balance  applied  to  ex- 
tended insurance.*^^  Under  a  provision  in  the  policy  that  on 
payment  of  three  premiums  the  policy  should  be  continued  in 
force  for  a  certain  time,  the  period  is  computed  from  the  date  of 
the  policy  and  not  from  the  date  of  the  lapse.*^^'  The  insured  is 
entitled  to  dividends  on  a  lapsed  policy  in  computing  the  amount 
available  for  extended  insurance,  and  the  company  is  bound  to 
apply  the  reserve,  after  the  payment  of  the  loan,  to  extended 
insurance.*^*  By  failing  to  exercise  an  option  for  term  insurance 
the  insured  may  be  only  entitled  to  the  proceeds  of  a  paid-up 
policy  instead  of  extended  insurance.*^*  Where  a  loan  is  made 
on  a  policy,  'affirmative  action  of  the  company  is  necessary  to 
show  a  foreclosure  of  the  loan  agreement  and  the  pledge  is  not 
automatically  foreclosed.*^^  Signing  an  application  for  renewal 
of  insurance  and  the  retention  of  a  check  for  the  surrender  value 
of  the  policy  is  a  waiver  of  the  provision  of  the  policy  for  ex- 

*28  Prudential  Ins.  Co.  v.  Devoe,  98  Md.  584;  56  Atl.  809. 

249  Crook  V.  New  York  Life  Ins.  Co.,  112  Md.  268;  75  Atl.  388. 

430  Bartholemew  v.  Sec.  Mut.  L.  Ins.  Co.,  124  N.  Y.  Supp.  917;  140  App. 
Div.  88;  see  also  Clappenback  v.  New  York  Life  Ins.  Co.,  136  Wis.  626; 
118  N.  W.  245. 

431  Black  V.  Franklin  Life  Ins.  Co.,  133  Ga.  589;  67  S.  E.  79;  Pavey  v. 
Franklin  Life  Ins.  Co.,  125  La.  262;  51  Sou.  191;  Taylor  v.  New  York  Life 
Ins.  Co.,  197  N.  Y.  324;   90  N.  E.  964. 

432  Union  Mut.  L.  Ins.  Co.  v.  Adler,  38  Ind.  App.  530;  73  N.  E.  835; 
75  N.  E.  1088. 

433Emig  V.  Mutual  Benef.  Life  Ins.  Co.,  127  Ky.  588;  106  S.  W.  230; 
see  also  Mut.  Benef.  L.  Ins.  Co.  v.  Emig,  145  Ky.  660;  141  S.  W.  38. 

434  Sugg  V.  Equitable  Life  Assur.  Soc,  116  Tenn.  658;  94  S.  W.  936. 

435  McEachern  v.  New  York  Life  Ins.  Co.,  15  Ga.  App.  222;  82  S.  E. 
820;  see  also  Tennent  V.  Ins.  Co,,  133  Mo.  App.  362;  112  S.  W.  754. 
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tended  insurance.*^®  But  in  the  absence  of  an  express  provision 
the  indebtedness  of  the  insured  on  account  of  a  loan  cannot  re- 
duce the  duration  of  extended  insurance.*^''  Under  a  twenty-year 
insurance  policy,  commuted  into  a  paid-up  policy,  it  was  held  not 
to  exclude  insured  from  participating  in  the  surplus.*'*  The 
rights  of  the  company  under  a  pledge  of  an  insurance  policy,  'and 
the  difference  between  a  pledge  and  a  chattel  mortgage,  were 
thoroughly  discussed  by  the  Supreme  Court  of  Minnesota  in  the 
case  of  Palmer  v.  Mutual  L.  Ins.  Co.,*'*  and  on  a  later  appeal  of 
the  same  case,**'*  the  court  held  that  where  the  pledge  agreement 
stipulating  that  in  case  of  default  in  the  payment  of  the' loan 
the  policy  might  be  canceled,  or  forfeited  by  the  pledgee  for  a 
sum  more  than  $500  less  than  such  value,  such  an  agreement 
imposed  a  penalty  making  the  agreement  void.  If  there  is  no 
reserve  on  the  policy  in  excess  of  the  indebtedness,  the  policy 
lapses  on  non-payment  of  the  premium,**'  and  a  contract  for  can- 
cellation of  the  policy  on  default  in  payment  of  the  debt  is 
valid.**^  Inclusion  in  a  policy  of  an  accident  clause  does  not  pre- 
vent it  being  a  policy  of  insurance,  and  failure  to  demand  a 
paid-up  policy  does  not  deprive  the  insured  of  his  right  to  ex- 
tended insurance.**'  The  company  is  not  required  to  notify  a 
policy-holder  of  the  cancellation  of  the  policy  loan  when  it  re- 
mained unpaid.***  After  the  issuance  of  a  life  policy  with  a  stipula- 
tion for  extended  insurance  according  to  a  certain  mortuary  table, 
the  insurer  cannot  without  consent  of  the  assured  adopt  a  table 
less  favorable  to  the  assured.**®  A  note  secured  by  pledge  of  an 
endowment  policy  which  authorizes  the  deduction  of  the  amount 

436  Hayes  v.  New  York  Life  Ins.  Co.,  211  N.  Y.  9;  104  N.  E.  1122;   af- 
firming 135  N.  Y.  Supp  1116;  150  App.  Div.  927. 

437  Francis  v.  Prudential  Ins.  Co.,  243  Pa.  380;   90  Atl.  205. 

438  Mutual  Life  Ins.  Co.  v.  Murray,  111  Ind.  600;   75  Atl.  548. 

439  114  Minn.  1;  130  N.  W.  250;  Ann.  Cas.  1912-B  957. 

440  Palmer  v.  Mutual  Life  Ins.  Co.,  121  Minn.  395;  141  N.  W.  518;   see 
also  Bozeman  v.  Prudential  Ins.  Co.,  130  Ky.  572;   113  S.  W.  836. 

441  Rye  V.  New  York  Life  Ins.  Co.,  88  Neb.  707;    130  N.  "W.  434. 

442  Sherman  v.  Mutual  Life  Ins.  Co.,  53  Wash.  523;   102  Pac.  419. 

443  Moore  v.  Northwestern  National  Life  Ins.  Co.,  112  Mo.  App.  686;  87 
S.  "W.  988. 

444  Wilson  T.  Royal  Union  Miit.  L.  Ins.  Co.,  114  N.  W.  1051. 

445  Provident  Savings  Life  Ins.  Soc.  v.  Bailey,  118  Ky.  36;   80  S.  W.  452. 
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from  the  proceeds  of  the  policy  is  not  invalid  as  reducing  the 
recovery  below  the  guaranteed  amount.**®  A  provision  for  de- 
duction from  the  loan  value  of  the  policy  any  indebtedness  to  the 
company  is  not  applicable  to  indebtedness  arising  as  to  matters 
outside  the  policy.**'^  The  New  York  statute  as  to  extended  in- 
surance requires  dividend  additions  to  be  added  to  the  reserve.*** 
Where  a  life  insurance  policy  provided  that  when  it  ceased, 
or  became  void,  all  previous  payments  should  be  forfeited  to  the 
company,  except  that  in  case  of  forfeiture  after  three  or  more 
years '  premiums  had  been  paid,  the  company  would  purchase  the 
policy  at  its  equitable  value  to  be  determined  by  it,  and  a  loan 
agreement  provided  that  on  the  death  of  the  insured  the  amount 
due  on  the  obligation  would  be  deducted  from  the  amount  of  the 
policy,  and  after  the  payment  of  premiums"  for  more  than  three 
years  and  a  consequent  lapse  of  the  policy,  the  insured  being 
indebted  to  the  insurer  on  a  loan,  the  insurer  calculated  the  re- 
serve and  deducted  from  three-fourths  thereof  the  amount  due 
on  the  loan  'and  applied  the  balance  as  a  net  single  premium  to 
the  purchase  of  extended  insurance  for  a  period  which  had  ex- 
pired prior  to  the  death  of  the  insured,  it  was  held  that  the 
equitable  value  of  a  life  insurance  policy  constitutes  its  reserve 
fund,  and  although  the  insurei*  applied  only  part  of  the  Missouri 
statute,  such  statute  was  not  binding  on  the  company  because 
the  policy  was  issued  prior  to  its  adoption  and  consequently  the 
loan  could  be  deducted  from  the  reserve.  The  Court  further  held 
that  upon  default  the  pledge  of  the  policy  might  be  foreclosed 
by  satisfying  the  indebtedness  out  of  the  reserve,  or  surrender 
value,  and  the  balance,  if  any,  paid  to  the  assured  in  cash  or 
applied  to  the  purchase  of  extended  or  paid-up  insurance,  and 
that  this  is  a  reasonable  and  practical  method  of  bringing  the 
contract  to  a  final  termination  and  is  not  inconsistent  vdth  sound 
public  policy  or  violative  of  the  substantial  rights  of  the 
pledgor.**"     It  has  been  held,*""  where  the  paid-up  policy  pro- 

«6  Cowles  V.  Life  Assur.  Soc,  170  N.  C.  368;  87  S.  E.  119. 

447  Anson  v.  New  York  Life  Ins.  cId.,  252  Ills.  369;  96  N.  E.  486;  affirming 
162  Ills.  App.  505. 

448  u.  S.  Life  Ins.  Co.  v.  Spinks,  29  Ky.  L.  960;    96  S.  W.  889;    103 
S.  W.  335. 

449  Ruane  v.  Manhattan  Life  Ins.  Co.,        Mo.  App.        ;  186  S.  W.  1188. 

450  Hartford  Life  Ins.  Co.  v.  Benson,  Tex.  Civ.  App.  187  S.  W.  351. 
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vided  that  on  non-payment  of  the  loan  note  the  amount  of  paid-up 
insurance  should  be  reduced  in  proportion  as  the  indebtedness 
bore  to  the  cash  surrender  value,  that  such  a  provision  was  rea,- 
sonable  and  valid.^" 

§  481.  The  Same  Subject — An  Illustrative  Case.— It  is  difficult, 
if  not  impossible,  to  lay  down  any  general  rules  which  will  apply 
in  all  cases  to  determine  the  effect  of  the  provisions  in  policies 
for  extended  or  paid-up  insurance,  and  whether  the  loan,  if  any, 
is  to  be  deducted  from  the  reserve  or  from  the  face  of  the  policy. 
We  may  give  an  illustrative  case  as  an  example  of  construction. 
The  Supreme  Court  of  Washington  has  said :  *^^ 

"The  policy  was  issued  on  February  15,  1902,  to  Otis  Lee 
Algoe,  payable  to  the  plaintiff,  his  wife.  The  annual  premium 
was  $217.50,  payable  on  February  15th.  All  premiums  up  to  and 
including  that  falling  due  February  15,  1913,  were  paid.  On 
January  28,  1913,  the  insured  obtained  a  loan  of  $1,477  from  de- 
fendant upon  the  policy,  executing  at  the  time  a  loan  contract 
and  delivering  the  policy  to  defendant,  in  whose  possession  it 
still  is.  The  annual  premium  on  the  policy  and  the  annual  inter- 
est in  advance  on  the  loan,  both  of  which  fell  due  on  February 
15,  1914,  were  never  paid.  The  insured  died  April  15,  1914. 
Defendant  was  immediately  notified  of  that  fact.  The  reserve 
value  of  the  policy  at  that  time  was  $1,640.80.  There  was  also 
an  unpaid  dividend  of  $34.75.  Defendant  thereafter  applied  this 
reserve  value  in  payment  of  its  loan  of  $1,477,  and  entered  the 
remaining  $163.80  of  the  reserve  as  payment  in  full  for  $270  of 
paid-up  non-participating  insurance  upon  the  life  of  the  insured 
at  his  then  age.  No  policy  was  issued,  but  defendant  admits  that 
this  $270  is  owing  to  plaintiff.  That  sum  was  tendered  before 
commencement  of  this  action,  but  was  refused.  The  court  found 
that  the  $270  had  been  deposited  in  the  registry  of  the  court, 
and  so  remained,  and  entered  judgment  for  plaintiff  in  that  sum, 
less  the  sum  of  $18,  costs.    Plaintiff  appeals.  • 

Stated  in  their  natural  order,  appellant's  contentions  are: 
(1)  That  the  poli(?y  was  by  its  terms  in  force  for  the  full  sum 
of  $5,000  at  the  time  of  the  death  of  the  insured;  (2)  that  the 

451  See  also  Sherman  v.  Mutual  Life  Ins.  Co.,  53  Wash.  523;  102  Pac.  419. 

452  Algoe  V.  Pacific  Mut.  Life  Ins.  Co.,       Wash.      ;  157  Pac.  993. 
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insurer  in  any  event  waived  the  default  in  payment  of  the  pre- 
mium. If  the  first  claim  is  correct,  the  second  need  not  be  con- 
sidered. The  first  claim  must  be  determined  from  the  terms  of 
the  contract  of  insurance  and  the  terms  of  the  loan  contract. 
This  involves  the  construction  of  the  applicant  (referred  to  in 
and  made  a  part  of  the  policy),  the  policy  itself,  and  the  loan 
agreement.    The  application  provides : 

"That  such  policy  shall  lapse  and'  be  void  if  any  premium  or 
installment  thereon  is  not  paid  as  therein  provided,  and  that  then 
all  previous  payments  shall  be  forfeited  to  the  company,  except 
as  therein  otherwise  provided." 

Among  the  conditions  of  the  policy  are  the  following : 

"Incontestability. — This  policy  shall  be  indisputable,  after  two 
years  from  its  date  of  issue,  for  the  amount-  due,  provided  the 
premiums  are  duly  paid. 

"Loans. — ^After  premiums  have  been  paid  upon  this  policy  for 
not  less  than  three  full  years,  the  party  having  the  right  of  sur- 
render hereunder  may  borrow  upon  it,  in  accordance  with  the 
rules  and  regulations  of  the  company,  75  per  cent  of  the  cash 
value  at  the  time  the  loan  is  requested.  Any  indebtedness  to  the 
company,  from  the  insured,  beneficiary  or  assignee,  shall  first  be 
deducted  in  any  settlement  of  this  policy. 

"Values  and  Additions. — ^^If  all  the  annual  dividends  appor- 
tioned to  this  policy  are  used  for  the  purposes  of  additional  insur- 
ance thereto,  then  and  in  that  case  the  values,  respectively,  of 
this  policy  shall  be  not  less  than  stipulated  in  the  'Schedule  of 
Policy  Values '  below ;  provided,  that  in  event  of  termination  by 
'surrender  value'  under  said  schedule,  this  policy  shall  be  duly 
surrendered  to  the  company  while  in  force,  or  within  three 
months  of  its  date  of  lapse,  and  that  all  indebtedness  a,bove  men- 
tioned shall  first  be  repaid." 

Then  follow  schedule  of  policy  values  'and  surrender  values 
and  further  provisions  as  follows: 

"Tf  any  dividend  is  withdrawn  or  used  in  reduction  of  premium 
payment,  this  policy  will  nevertheless  be  entitled  to  one  of  the 
following  values :  (1)  After  payment  of  premiums  for  three  full 
years,  if  duly  surrendered  to  the  company  while  in  force  or 
within  three  months  of  its  date  of  lapse,  any  indebtedness  being 
then  unpaid,  to  full-paid  non-participating  life  insurance  in 
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amount  equal  to  as  many  twentieth  parts  of  the  principal  sum  of 
this  policy  as  there  have  been  full  annual  premiums  paid  hereon, 
together  with  any  existing  additions  by  dividend. 

"Extension  Condition. — ^After  this  policy  has  been  in  force 
three  full  years,  should  it  lapse  and  not  be  surrendered  as  pro- 
vided above,  the  full  amount  of  the  policy  at  date  of  lapse,  any 
indebtedness  being  repaid  within  three  months  thereafter,  will 
be  extended,  without  request  or  demand  therefor,  as  non-par- 
ticipating term  insurance,  but  only  for  the  period  specified  in 
the  'Schedule  of  Extended  Insurance'  following:  Provided,  that 
the  said  term  insurance  shall  be  based  upon  completed  insurance 
years  only,  and  that  if  the  insured  dies  within  three  years  from 
such  lapse,  all  unpaid  premiums,  with  interest  at  6  per  cent  per 
annum,  shall  be  deducted  from  the  amount  insured." 

It  is  a  stipulated  fact  that : 

"The  net  value  of  the  said  policy  above  indebtedness  was  suf- 
ficient so  that  if  applied  at  or  after  February  15,  1914,  to  the 
purchase  of  $5,000  of  non-participating  term  insurance  upon  the 
life  of  the  insured,  the  said  term  insurance  would  have  been  in 
force  'at  and  beyond  the  time  of  his  death." 

It  seems  to  be  conceded  that,  under  the  provisions  of  the  pol- 
icy proper,  the  first  condition  above  quoted,  and  the  application, 
the  p'olicy  automatically  lapsed  thirty  days  after  a  failure  of  the 
insured  to  pay  any  premium  when  due  (subject  to  the  provisions 
for  realization  of  surrender  value  by  surrender  of  the  policy,  "all 
indebtedness  being  first  repaid"  within  three  months  after  such 
lapse),  unless  the  policy  for  the  full  sum  of  $5,000  was  automat- 
ically kept  alive  by  the  "extension  condition"  last  above  quoted. 
The  appellant  argues  that,  inasmuch  as  there  was  a  reserve  value 
in  excess  of  the  loan  sufficient  to  carry  the  policy  beyond  the 
death  of  the  insured,  the  policy  was  automatically  extended  for 
the  full  amount.  This  is  based  upon  the  fact  that  extension  is 
to  be  made  "without  request  or  demand."  The  respondent  con- 
tends :  That  the  payment  of  the  loan  was  a  condition  precedent 
to  the  right  of  extended  insurance  because  of  the  last  provision 
of  the  extension  condition  that :  "If  the  insured  dies,  within  three 
years  from  such  lapse,  all  unpaid  premiums,  with  interest  at  6 
per  cent  per  annum,  shall  be  deducted  from  the  amount  insured. ' ' 
.  That  because  of  this  provision  the  insured  had  no  right  to  set  off 
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against  his  loan  the  reserve  value  of  his  policy  and  have  the  re- 
mainder applied  to  the  purchase  of  extended  insurance.  There 
would  be  some  force  in  this  claim  were  this  the  only  thing  in  the 
policy  touching  the  subject,  but  tjie  loan  provision  of  the  policy 
itself,  which  we  have  quoted,  declares  that:  "Any  indebtedness 
to  the  company,  from  the  insured,  beneficiary  or  assignee,  shall 
first  be  deducted  in  any  settlement  of  this  policy."  This  nega- 
tives the  idea  that  the  payment  of  the  loan  is  a  condition  prece- 
dent to  the  assertion  of  any-  other  rights  of  the  insured  or  bene- 
ficiary under  the  policy.  This  loan  provision  of  the  policy  is  the 
basis  of  the  right  to  demand  a  loan  on  the  one  hand  and  the 
right  to  take  a  pledge  of  .the  policy  to  secure  the  loan,  on  the 
other.  It  must  therefore  be  read  into  the  loan  agreement  as  one 
of  its  terms.  The  status  of  the  policy  and  the  rights  of  the  par- 
ties thereunder  became  fixed  as  of  the  date  of  the  death  of  the 
assured.  Among  those  rights  was  the  right  of  the  beneficiary  to 
extended  insurance,  a  right  not  forfeitable  for  non-payment  of 
premiums.  At  that  time  there  stood  to  the  credit  of  the  assured, 
which,  of  course,  survived  to  the  credit  of  the  beneficiary,  a  re- 
serve value  in  the  sum  of  $1,640.80.  This  is  conceded.  The  pol- 
icy not  having  been  surrendered  and  its  cash  value  collected  nor 
converted  into  paid-up  non-participating  term  insurance  as  pro- 
vided in  the  condition  as  to  "values  and  additions"  above  quoted, 
there  can  be  no  doubt  that  had  there^  been  no  loan  the  whole  of 
this  reserve  would  have  been  'automatically  applied  in  extending 
the  insurance  for  the  full  face  of  the  policy.  This  must  be  and  is 
conceded.  This  automatic  extension,  being  expressly  declared  to 
attach  "without  request  or  demand  therefor,"  would  have  at- 
tached as  a  fixed  right  immediately  on  the  lapse  of  the  policy  for 
non-payment  of  premiums  without  surrender  of  the  policy.  The 
question  is  thus  reduced  to  this :  Was  there  any  indebtedness  due 
from  the  insured  to  the  insurer  at  the  date  of  the  lapse?  Tech- 
nically, yes;  but  there  was  a  reserve  to  his  credit  sufficient  to 
meet  it.  As  said  by  another  court  in  answer  to  the  same  claim 
as  that  of  respondent  here : 

"As  it  seems  to  us,  there  was  no  indebtedness  due  from  the 
insured  to  the  insurer  when  the  policy  lapsed  on  October  26, 
1907,  but,  on  the  contrary,  the  company  was,  after  deducting  the 
indebtedness  of  the  insured  to  it,  due  the  insured  a  balance  of  ■ 
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$42.22,  an  amount  sufficient  to  purchase  an  extended  insurance 
for  a  period  beyond  his  death,  and  he  had  not  applied  for  paid-up 
iusurance  for  the  amount  of  this  balance,  and  that  by  the  very 
terms  of  the  contract  between  the  parties  the  insured  had  the 
right  to  rely,  as  doubtless  he  did,  upon  the  provision  contained  in 
clause  second  of  his  policy  that  he  should  be  entitled  to  have  the 
balance  to  his  credit  with  the  insurer  applied  to  the  purchase  of 
extended  insurance,  unless  he  demanded  paid-up  insurance  and 
surrendered  his  policy. ' '  *^^ 

So  here  the  insurer  had  in  its  hands  a  reserve  of  $1,640.80  to 
the  credit  of  the  insured.  The  three  months  after  lapse  within 
which  the  loan  might  be  paid  and  the  insurance  automatically 
extended  had  not  expired.  The  insurer  could  no  more  refuse  to 
apply  this  in  payment  of  the  loan  'and  apply  the  surplus  to  ex- 
tended insurance  than  it  could  have  refused  a  tender  of  the 
amount  of  the  loan  from  any  other  funds  of  the  insured  and  so 
avoid  the  automatic  extension.  This  follows  from  the  specific 
direction  in  the  loan  provision  of  the  policy  that  any  indebted- 
ness shall  be  deducted  in  any  settlement  of  the  policy.  "Any 
other  construction  would  be  '  a  share  to  the  unwary. '  "  *^*  By 
the  very  terms  of  the  policy,  the  insured,  when  he  found  he  could 
not  pay  the  premium,  had  the  right  to  rely  upon  this  course  and 
the, consequent  automatic  extension  of  his  insurance  for  the  full 
amount  and  for  such  time  as  the  surplus  would  pay  for.  While 
the  surrender  of  the  policy  and  the  payment  of  premiums  within 
three  months  after  lapse  may  be  regarded  as  a  condition  prece- 
dent to  the  right  to  demand  the  cash  value  of  the  policy  or  paid- 
up  term  insurance,  this  is  because  the  right  to  so  elect  was  in 
the  insured  and  could  only  be  so  asserted.  It  does  not  follow  that 
the  payment  of  the  loan  from  other  sources  than  the  reserve  is 
a  condition  precedent  to  the  right  to  extended  insurance.  That 
is  a  right  which  accrued  automatically  without  any  affirmative 
'act  of  election.  Such  seems  to  us  a  reasonable  construction  of  the 
policy.  The  extension  condition  is,  to  say  the  least,  ambiguous, 
and  needlessly  so.     Its  words  were  of  the  insurer's  selection. 

453  Stratton's  Adm'r  v.  New  York  Life  Ins.  Co.,  115  Va.  257,  264;  78  S.  E. 
636,  638. 

454  stark  V.  John  Hancock  Mut.  Life  Ins.  Co.,  176  Mo.  App.  574;  159 
S.  W.  758. 

1089 


§  481  LIFE  AND   ACCIDENT   INSURANCE. 

Life  insurance  is,  in  its  nature,  complex  and  difficult  for  the,  lay-, 
man  to  understand.  Policies  are  prepared  by  experts  who  know 
and  can  anticipate  the  bearing  and  possible  complications  of  every 
contingency  So  long  as  insurance  companies  insist  upon  the  use 
of  ambiguous,  intricate,  and  technical  provisions  which  conceal, 
rather  than  frankly  disclose,  their  own  intentions,  the  courts 
must,  in  fairness  to  those  who  purchase  insurance,  construe  every 
ambiguity  in  favor  of  the  assured.*^^.  As  said  in  Stark  v.  John 
Hancock  Mut.  Life  Ins.  Co.,  supra,  in  answer  to  the  same  conten- 
tion as  that  advocated  by  the  company  here : 

'If  it  had  been  the  intention  of  the  company  to  render  nuga- 
tory its  promise  to  continue  the  policy  as  paid-up  insurance  after 
two  premiums  had  been  paid,  in  the  event  there  was  existing 
indebtedness,  it  would  have  been  easy  to  say  so  in  unambiguous, 
unequivocal  language.'  "We  hold  that  under  this  policy . itself 
the  fact  of  the  loan  did  not  forfeit  the  right  to  extended  insur- 
ance for  the  full  amount  of  the  policy.  Nor  do  we  find  that  the 
loan  contract  gave  the  right  to  the  insurance  company  to  forfeit 
this  extended  insurance  after  the  death  of  the  insured.  The  loan 
contract  does  provide  that :  'Upon  any  default  hereunder  in  pre- 
mium or  interest,  after  delaying  not  less  than  thirty  days  from 
default  (demand  and  notice  being  waived),  the  company  may  ter- 
minate said  policy  and  obtain  the  amount  due  on  said  sums  by 
deducting  and  retaining  the  same  from  the  reserve  on  said  pol- 
icy, and  the  overplus,  if  any,  shall  at  once  be  applied  as  a  single 
premium  of  life  insurance,  at  the  present  published  rates  of  the 
company,  to  the  purchase  from  the  company,  upon  the  life  of  said 
insured,  at  insured's  age  at  such  due  date,  of  fully  paid-up  insur- 
ance for  such  amount  as  such  overplus  will  so  buy,  payable  un- 
der the  same  conditions  as  said  original  policy,  but  without  pre- 
mium return  or  participation  in  profits  or  further  payment  of 
premiums  and  thereupon  said  pledged  policy  and  all  provisions 
and  insurance  thereunder  are  canceled  and  surrendered  to  the 
company.'  This  was  intended  only  as  furnishing  to  the  com- 
pany a  means  of  foreclosing  the  lien  on  the  policy  by  canceling 
the  policy  prior  to  a  loss  thereon  incurred  by  death  ot  the  in- 
sured.   It  was  never  intended  as  a  forfeiture  of  rights  or  of  the 

455Malhe(ws  v.  Modern  Woodmen  of  America,  236  Mo.  326;  139  S.  W. 
151;  Ann.  Cas.  1912D,  483. 

1090 


PBEMIUMS,  ASSESSMENTS  AND  DUES.  §    482 

cancellation  of  a  liability  which  had  become  vested  and  secured 
by  the  death  of  the  insured.*^®  No  foreclosure  was  then  neces- 
sary or  possible.  The  loan  provision  of  the  policy  itself  takes 
care  of  that  contingency.  It  provides,  as  we  have  seen,  that  any 
indebtedness  to  the  company  from  the  insured,  beneficiary,  or  as- 
signee shall  first  be  deducted  in  any  settlement  of  this  policy.  In 
the  Stratton  case  judgment  was  awarded  for  the  full  amount  of 
the  policy,  without  any  deduction  of  the  amount  of  the  loan,  ap- 
parently on  the  theory  that  the  loan  had  been  paid  in  the  reduced 
period  of  risk.  "We  are  not  satisfied  with  the  soundness  of  that 
view.  Had  there  been  no  lapse  of  the  policy,  the  appellant  could 
only  have  recovered  the  amount  of  the  policy,  less  the  amount  of 
the  loan.  At  'any  rate,  the  appellant  admits,  both  in  her  com- 
plaint in  the  court  below  and  in  her  brief  in  this  court,  that  the 
amount  is  due  in  settlement  of  the  policy.  The  judgment  is  re- 
versed and  the  cause  remanded,  with  direction  to  enter  judgment 
for  appellant  in  the  sum  of  $5,034.75,  with  interest  from  May  23, 
1914,  the  date  of  proof  of  death,  less  the  amount  of  the  outstand- 
ing loan,  and  accrued  interest  thereon  at  6  per  cent  per  annum, 
and  less,  'also,  the  amount  of  the  unpaid  premium  and  interest 
thereon  at  6  per  cent  per  annum." 

§  482.  Damages  for  Breach  of  Contract  to  Issue  Paid-Up  Pol- 
icy.— In  actions  for  breach  of  contract  to  issue  a  paid-up  policy 
nominal  damages  only  can  be  recovered  in  the  absence  of  other 
proof;  the  damages  will  not  be  the  amount  of  premiums  paid.*^' 
The  question  in  such  cases  is  largely  one  of  construction ;  general- 
ly the  measure  of  damages  is  not  the  full  amount  of  premiums 
that  have  been  paid,  but  the  fair  cash  value  of  "new  paid-up 
policies  at  the  time  of  the  breach  of  the  contract. "  *^^  The 
amount  of  damages  has  also  been  held  to  be  determinable  by 
taking  into  consideration  the  age  of  the  assured,  the  amount  of 
annual  premiums  paid,  and  required  to  be  paid  during  the  con- 
tinuance of  the  policy,  the  probable  period  of  continuance,  and 

456  Stratton's  Adm'r  v.  New  York  Life  Ins.  Co.,  supra;  Drury's  Adm'x 
V.  New  York  Life  Ins.  Co.,  115  Ky.  681;  74  S.  "W.  663;  61  L.  R.  A.  714; 
103  Am.  St.  Rep.  351. 

457  Waters  v.  Phoenix  Mut.  L.  Ins.  Co.,  16  Blatch,  228. 

458  Union  Central  L.  Ins.  Co.  v.  McHugh,  7  Neb.  66;  Phoenix  Mut.  L. 
Ins.  Co.  V.  Baker,  85  111.  410. 
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the  time  the  policy  had  run.^^'  And  still  in  another  case  the 
measure  of  damages  "Was  held  to  be  the  proportionate  part  of  the 
reserve  fund ;  ^*''  and  in  another  case  what  would  be  sufficient  to 
purchase  in  a  good  and  responsible  company  just  such  a  policy 
as  was  stipulated.*^^  Where  the  contract  provided  that  after  the 
payment  of  two  annual  premiums  the  "assured  might  exercise  the 
option  o±  receiving  a  paid-up  policy  for  the  total  amount  of  pre- 
miums paid,  it  was  held,*^^  that  the*insured  was  entitled  to  the 
paid-up  policy  according  to  the  aggregate  amount  paid  in  by  him 
though  such  amount  was  in  excess  of  the  amount  of  the  original 
insurance. 

In  the  case  of  Bass  vs.  Life  &  Annuity  Assoeiation,^^^  the  court 
said:  "Eecurring  to  the  question  as  to  the  form  of  plaintiff's 
remedy,  the  ordinary  rule  is  that,  where  an  insurance  company 
violates  its  agreement  to  issue  a  paid-up  policy,  the  person  ag- 
grieved has  the  option  to  enforce  specific  performance  or'  to  exact 
compensation  in  damages;  the  choice  lying  with  the  innocent 
party,  and  not  with  the  wrongdoer.*"*  But  some  modification  of 
the  rigor  of  this  rule  is  permissible  in  the  present  case.  The  de- 
fendant is  a  co-operative  association,  having  no  capital  stock, 
which  made  the  mistake  of  writing  certificates  upon  too  liberal 
terms.  In  refusing  to  issue  a  paid-up  certificate  to  the  plaintiff, 
it  no  doubt  acted  in  good  faith,  and  the  grounds  upon  which  its 
action  was  based  are  not  wanting  in  plausibility.  The  plaintiff 
carried  his  certificate  for  fifteen  years,  and  therefore  had  paid 
upon  the  basis  of  the  original  contract  $378.  If  he  had  died  dur- 
ing this  time,  his  beneficiary  would  presumably  have  been  paid 
the  full  amount  named — $2,000.  So  that  he  has  had  the  benefit 
of  insurance  for  that  period.  If  he  were  now  to  receive  the 
amount  of  his  judgment — $873 — ^the  transaction  would  be  a  most 
profitable  one  to  him.    If  he  were  to  be  repaid  the  amount  he 

459  Farley  v.  Union  Mut.  L.  Ins.  Co.,  41  Hun.  303;  see  also  9  N.  Y.  State 
Rep.  273. 

460  Nashville  L.  Ins.  Co.  v.  Matthews,  8  Lea,  499. 

461  Missouri  Valley  L.  Ins.  Co.  v.  Kelso,  16  Kan.  481. 

462  Christy  v.  Homeopathic  L.  Ins.  Co.,  93  N.*Y.  345.  And  see  also 
Hughes  V.  Piedmont  &  A.  L.  Ins.  Co.,  55  Ga.  111. 

463  96  Kans.  205;  150  Pac.  588;  affirmed  on  rehearing  151  Pac.  1117. 

464  Life  Insurance  Co.  v.  Kelso,  16  Kan.  481. 
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has  'actually  expended,  with  interest,  less  the  value  of  the  insur- 
ance he  has  had,  he  would  be  nothing  out  of  pocket,  and  would 
lose  only  the  advantage  he  may  be  supposed  to  have  derived  from 
having  made  a  good  bargain.  He  is  entitled  to  require  the  asso- 
ciation to  perform  the  contract,  so  far  as  possible,  however  im- 
provident its  terms.  But  the  defendant  did  not  promise  to  pay 
the  plaintiff  $873,  or  aiiy  other  sum.  It  undertook  to  give  him  a 
paid-up  certificate,  and,  if  it  were  still  to  do  that,  he  would  have 
exactly  what  he  bargained  for.  Such  a  certificate,  if  issued,  might 
never  be  paid,  but  that  is  a  possibility  inherent  in  the  nature  of 
the  original  contract.  The  plaintiff  has  no  superior  equities  over 
other  members.  He  is  in  no  respect  a  preferred  creditor.  In 
view  of  the  character  of  the  association,  of  the  good  faith  of  its 
conduct,  and  of  the  great  difficulty  of  estimating  the  value  of 
any  paid-up  certificate  it  might  have  issued,  we  think  justice  will 
be  best  subserved  by  giving  it  the  opportunity  to  perform  its 
contract  specifically."  In  the  case  of  Palmer  vs.  Mutual  Life 
Insurance  Company,^^^  the  court,  after  holding  that  many  kinds 
of  property  have  values  which  are  uncertain  and  difficult  to  de- 
termine, yet  when  it  becomes  necessary  in  a  legal  controversy  to 
determine  values  of  property,  which  confessedly  has  no  market 
value,  the  court  never  hesitate  to  do  so  when  convinced  that 
sufficient  available  data  has  been  furnished  as  'a  guide,  said: 
"The  measure  of  damages  for  a  refusal  to  give  a  paid-up  policy 
is  not  the  amount  of  the  premium  paid,  but  the  actual  value  of 
such  a  policy.*^*  That  the  value  of  any  life  insurance  policy  of 
whatever  terms  and  upon  whatever  risk  is  susceptible  of  judicial 
determination  also  appears  from  the  following,  among  other,  au- 
thorities, some  of  which,  also,  are  to  the  point  that  a  nugatory 
cancellation  may  be  treated,  'at  the  option  of  the  insured,  either 
as  a  conversion  or  as  leaving  the  policy  in  full  force.^^^  Does  the 
evidence  support  the  value  found?    Certainly  both  sides  did  pre- 

*65  121  Minn.  395;  141  N.  W.  518. 

466  Phoenix  Mutual  Life  Ins.  Co.  v.  Baker,  85  111.  410. 

467  Lovell  V.  St.  Louis  Mutual  Ins.  Co.,  Ill  U.  S.  264;  4  Sup.  Ct.  390;  28 
L.  Ed.  423;  Brooklyn  Life  Ins.  Co.  v.  Week,  9  Bradw.  (9  111.  App.)  358; 
Smith  V.  St.  Louis  Mutual  Life  Ins.  Co.,  2  Tenn.  Ch.  727;  New  York 
Life  Ins.  Co.  v.  Curry,  115  Ky.  100;  72  S.  W.  736;  61  L.  R.  A.  268;  103 
Am.  St.  R«p.  297;  Mutual  Life  Ins.  Co.  v.  Twyman,  122  Ky.  513;  92  S.  W. 
335;  97  S.  W.  391;  121  Am.  St.  Rep.  471. 
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sent  an  abundance  of  facts,  figures  and  expert  opinions  for  the 
guidance  of  the  court.  As  evidence  bearing  on  the  value,  the 
court  received  and  considered  the  standard  mortality  and  experi- 
ence tables,  the  actual  cost  in  the  defendant  and  other  life  insur- 
ance companies  of  a  paid-up  policy  on  Palmer's  life  at  the  age 
attained  by  him  when  the  cancellation  was  attempted  (the  amount 
in  defendant  company  being  over  $3,000),  the  stipulated  loan  and 
surrender  values  in  policies  of  similar  character,  the  average  rate 
of  interest  obtained  by  defendant  on  its  invested  reserve  fund, 
the  premiums  paid  on  this  policy,  the  carrying  charges,  the 
amount  which  at  4  per  cent  compound  interest  would  produce  at 
the  end  of  Palmer's  expectancy  of  life  the  face  value  of  the 
policy,  the  amount  of  the  carrying  or  surrender  charges,  such  as 
expenses  to  procure  a  policy  in  place  of  the  one  canceled  and  the 
compensation  for  adverse  selection  through  surrender  and  in- 
creased mortality  cost  on  remaining  lives,  and  the  customary 
manner  in  use  by  the  defendant  to  determine  the  value  of  poli- 
cies which  contain  no  agreement  as  to  amount.  It  seems  to  us 
these  elements,  together  with  the  testimony  and  expert  opinion 
of  the  actuaries  and  persons  experienced  in  life  insurance  busi- 
ness, furnished  ample  basis  for  the  court's  finding  as  to  the  ap- 
proximate actual  value  of  the  policy  at  the  time  of  the  attempted 
forfeiture.  In  respect  to  Palmer's  policy,  the  accuracy  of  the 
following  figures  was  fairly  well  established:  Present  value  of 
the  policy,  October  30,  1905,  as  a  continuing  policy,  $2,325.19 
(that  is,  said  sum  invested  at  4  per  cent  would  produce  the  face 
value  of  Palmer's  policy  at  the  end  of  his  expectancy  of  life, 
based  on  the  American  Experience  Mortality  Tables) ;  the  sur- 
render charge  on  account  of  adverse  selection,  according  to  the 
experience  of  defendant,  $211.44;  and  charge  for  expense  ele- 
ment (loading,  which  really  ought  to  disappear  entirely  when 
the  policy  is  paid  up)  $127.50.  That  would  leave  the  cash  sur- 
render value  $1,986.25.  While  the  company  used  the  American 
Experience  Mortality  Tables  and  4  per  cent  interest,  in  selling 
this  insurance-  policy — that  is,  in  fixing  the  premiums — ^when  it 
comes  to  taking  it  back  it  proposes  to  use  6  per  cent  instead  of 
4  per  cent  and  did  so  in  this  case.  That  difference  in  interest 
makes  a  difference  of  $639  in  the  surrender  value.  That  the  de- 
fendant does  a  large  business  in  loaning  money  secured  by  the 
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pledge  of  policies  issued  by  it,  and  that  a  great  many  borrowers 
have  acquiesced  in  the  customary  exaction  of  the  company  in 
calculating  surrender  values  upon  cancellation  oif  policies  at  6 
per  cent,  may  become* evidence  of  the  market  value  of  such  poli- 
cies. It  is,  however,  not  very  persuasive.  When  the  same  party 
is  in  the  business  of  both  buying  and  selling  the  same  commodity, 
we  do  not  appreciate  his  method  if  the  margin  between  the  buy- 
ing and  selling  price  is  more  than  a  fair  profit.  A  profit  of  $639, 
or  even  $512,  appears  too  great  in  this  instance.  "We  think  the 
testimony  adduced  warranted  the  court  in  finding  that  the  fair 
surrender  value  of  this  policy  was  not  less  than  $1,926.25. ' ' 

§  483.  When  Company  Wrongfully  Declares  Forfeiture  of  the 
Policy. — If  a  company  wrongfully  declares  the  policy  iorfeited 
and  refuses  to  accept  the  premium  when  duly  tendered,  and  to 
give  the  insured  the  customary  renewal  receipt,  evidencing  the 
continued  life  of  the  policy,  the  assured  has  his  choice  of  three 
courses :  ^^^  He  may  tender  the  premium  and  wait  until  the  pol- 
icy becomes  payable  by  its  terms  and  then  try  the  question  of 
forfeiture ;  *^^  or  he  may  sue  in  equity  to  have  the  policy  con- 
tinued in  force ; ""  or  he  may  elect  to  consider  the  policy  at  an 
end  and  bring  an  action  to  recover  the  just  value  of  the  policy,^'^ 
in  which  case  the  measure  of  damages  has  been  held  to  be  the 
amount  of  the  premiums  paid  with  interest  on  each  from  the  time 
it  was  made.*'^     A  different  rule  has  been  'applied  in   other 

468  Supreme  Lodge  K.  of  P.  v.  Neeley,  T.  C.  A.  135  S.  W.  1046;  Royal 
Fraternal  Union  v.  Lundy,  51  T.  C.  A.  637  or  113  S.  W.  185;  see  also  as 
to  Rescission,  ante,  §  361. 

469  Day  V.  Conn.  General  L.  Ins.  Co.,  45  Conn.  480;  True  v.  Bankers  L. 
Ass'n,  78  Wis.  287;  47  N.  W.  520.  See  also  Langnecker  v.  Trustees,  etc., 
Ill  Wis.  279;   87  N.  W.  293;   55  L.  R.  A.  185. 

4T0  Meyer  v.  Knickerbocker  L.  Ins.  Co.,  73  N.  Y.  516;  Ins.  Co.  v.  Tul- 
lidge,  39  0.  St.  240;  Hayner  v.  American  Popular  L.  Ins.  Co.,  69  N.  Y. 
435;  Cohen  v.  New  York  Mut.  L.  Ins.  Co.,  50  N.  Y.  610;  Supreme  Lodge 
V.  Andrews,  39  Ind.  App.  1,  77  N.  E.  361;   78  N.  E.  433. 

471  McKee  v.  Phoenix  Mut.  L.  Ins.  Co.,  2?  Mo.  383;  Union  Cent.  L.  Ins. 
Co.  V.  Pottker,  33  O.  St.  459;  Helme  v.  Philadelphia  L.  Ins.  Co.,  61  Pa. 
St.  107;  Fisher  v.  Hope  Mut.  L.  Ins.  Co.,  69  N.  Y.  161. 

472  Ala.  Gold  L.  Ins.  Co.  v.  Garmany,  74  Ga.  51;  Whitehead  v.  New 
York  L.  Ins.  Co.,  102  N.  Y.  143.  See  also  generally  as  to  measure  of 
damages,  Strauss  v.  Mut.  R.  F.  L.  Ass'n,  126  N.  ,C.  971;   36  S.  E.  352; 
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cases.^'''  There  is  no  implied  promise  in  law  to  receive  the  pre- 
miums upon  which  an  action  can  be  based.*'*  Tender  is  not  nec- 
essary before  action  is  brought  to  recover  premiums  paid.*'^ 

§  484.  Assessments  in  Benefit  Societies  Must  Be  Made  in  Exact 
Accordance  With  Their  Laws — Strict  Construction. — In  benefit 
societies  the  losses  are  paid  from  the  proceeds  of  assessments, 
levied,  as  required,  upon  the  members  by  a  central  or  superior 
authority.  The  manner  of  calling  these  assessments  is  supposed 
to  be  set  out  in  the  constitution  and  by-laws,  which  also  gener- 
ally provide  that  if  the  member  does  not  pay  his  assessments  at 
the  time  prescribed,  he  forfeits  all  his  rights  as  such  member,  or 
is  suspended  from  those  rights  until  such  time  as  he  shall  be 
reinstated  in  accordance  with  the  laws  of  the  society.  These  pro- 
visions, being  in  the  nature  of  penalties  or  forfeitures,  are  strictly 
construed  as  against  the  company,  for,  as  says  the  Supreme  Court 
of  Michigan:*'*  "It  is  well  settled  that  no  forfeiture  can  be 
established,  except  for  a  violation  of  the  precise  conditions  laid 
down."    The  member  of  a  benefit  society  is  as  such  subject  to 

54  L.  R.  A.  605;  Braswell  v.  Ins.  Co.,  75  N.  C.  8;  Gwaltney  v.  Provident, 
etc.,  Soc,  44  S.  B.  659;  132  N.  C.  925;  Bishop  v.  Life  Ins.  Co.,  85  Mo. 
App.  302;  Metropolitan  L.  Ins.  Co.  v.  McCormick,  19  Ind.  App.  49;  49  N. 
E.  44;  McBlwain  v.  Metropolitan  L.  Ins.  Co.,  50  App.  Div.  63;  63  N.  Y. 
Supp.  293;  Krebs  v.  Security  Trust  L.  Ins.  Co.,  156  Fed.  294;  Makely 
V.  Supreme  Council,  etc.,  133  N.  C.  367;  45  S.  E.  649;  Puschman  v.  Ins. 
Co.,  92  Mo.  App.  640;  Barney  v.  Dudley,  42  Kan.  112;  21  Pac.  1079; 
Tilton  V.  Reliance  L.  Ins.  Co.,  246  Pa.  503;   92  Atl.  747. 

473Ebert  v.  Mut.  Res.  F.  L.  Ass'n,  81  Minn.  116;  83  N.  W.  506;  84 
N.  W.  457;  Williams  v.  Metropolitan  L.  Ins.  Co.,  54  N.  Y.  Supp.  595; 
35  App.  Div.  82;  see  also  ante  §  363  as  to  measure  of  damages  on  re- 
scission. 

474  Day  V.  Conn.  General  L.  Ins.  Co.,  45  Conn.  480.  In  tlie  preceding 
sections  of  this  chapter  we  have  necessarily  referred  to  many  cases 
where,  in  consequence  of  what  it  has,  or  has  not,  done,  the  company  has 
waived  certain  rights  which  it  otherwise  would  have  had  in  regard  to  the 
policy,  or  has  become  estopped  from  asserting  them.  While  it  would 
be  sequential*  with  what  has  preceded  to  consider  specifically  at  this 
place  the  matters  of  waiver  and  estoppel,  so  far  as  premium  are  con- 
cerned, it  seems  preferable  to  delay  such  consideration  for  the  present 
so  as  to  treat  of  waiver  and  estoppel  in  life  insurance  matters  under 
the  one  title,  see  post,  §  598,  et  seq. 

475  Union  Cent.  L.  Ins.  Co.  v.  Caldwell,  68  Ark.  505;    58  S.  W.  355. 

476  Bates  V.  Detroit  Mut.  Ben.  Ass'n,  51  Mich.  587. 
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liabilities  and  entitled  to  privileges.  His  corporate  rights  may 
be  subject  to  the  control  of  the  corporation,  but  his  rights  as  a 
party  insured  rest  on  the  contract,  which  is  found  in  the  consti- 
tution, rules  and  regulations  of  the  order.  The  directors,  or  man- 
agers, or  officers  of  such  society,  or  order,  have  no  right  to  make 
an  assessment  on  a  different  basis  than  that  prescribed  in  its 
laws.^'''  And  the  members  of  such  society  and  their  beneficiaries 
have  the  right  to  rely  upon  the  observance  by  the  company  of 
the  requirements  of  its  constitution  And'  by-laws.^''*  The  rules, 
in  regard  to  assessments,  were  well  stated  by  the  Kentucky  Court 
of  Appeals  in  Mut.  Aid  Society  v.  Helburn,*''  when  it  said : ' '  Thus 
we  see,  that,  in  making  assessments  by  the  appellant  upon  its 
members,  it  does  not  act  in  a  judicial,  but  in  a  ministerial,  ca- 
pacity. Therefore,  no  presumption  can  'arise  in  favor  of  the  regu- 
larity or  legality  of  its  assessments.  That  the  appellant's  board 
of  directors,  or  an  executive  committee  appointed  by  them,  are 
the  only  persons  authorized  by  appellant 's  charter  to  make  assess- 
ments against  its  surviving  members  to  pay  the  benefits  due  the 
representatives  of  its  deceased  members ;  that  a  deceased  member 
of  the  society  should  have  died,  and  that  his  representative  was 
entitled  to  a  benefit  arising  from  his-  death ;  and  that  an  assess- 
ment upon  all  of  the  surviving  members  was  actually  made  by 
the  board  of  directors,  or  an  executive  committee  appointed  by 
them,  for  the  purpose  of  paying  said  assessments, — are  conditions 
precedent  to  the  right  of  the  appellant  to  demand  payment  of  an 
assessment  from  any  of  its  members.  And  they  are  not  bound 
to  pay  any  assessments  until  these  things  occur,  nor  do  they  for- 

*77  Underwood  v.  Iowa  Legion  of  Honor,  66  la.  134;  Bates  v.  Detroit 
Mut.  Benev.  Ass'n,  51  Mich.  587;  Passenger  Conductor's  Ass'n  v.  Birn- 
baum,  116  Pa.  St.  565;  11  Atl.  Rep.  378.  See  also  Smltli  v.  Covenant 
M.  Benev.  Ass'n,  16  Tex.  Civ.  A.  593;  43  S.  W.  819;  Van  Frank  v.  United 
States,  etc.,  Ass'n,  158  111.  560;  41  N.  E.  1005;  Wolf  v.  MlcMgan,  etc., 
Ass'n,  108  Mich.  665;  66  N.  W.  576;  Purdy  v.  Bankers  L.  Ass'n,  101  Mo. 
App.  91;  74  S.  W.  486;  Garcelon  v.  Travelers',  etc.,  (Mass.),  67  N.  E. 
868;  Polish,  etc.,  Soc.  v.  Warczak,  82  111.  App.  351, 

478  Covenant  Mut.  Benev.  Ass'n  v.  Spies,  114  111.  463;  Protection  L. 
Ins.  Co.  V.  Foote,  79  111.  362;  Woodfin  v.  Ashvllle,  6  Jones  L.  (N.  C),  568, 
and  Indeed  all  authorities  citpd  in  this  and  the  subsequent  sections  of  this 
chapter. 

479  85  Ky.  1;   2  S.  W.  495.     See  also  Shea  v.  Mass.  Benev.  .ass'n,  160 

Mass.  289;  35  N.  E.  855. 
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feit  their  membership  by  reason  of  their  failure  to  pay  such 
assessments,  unless  these  things  have  occurred.  And  when  the 
society  relies  upon  the  failure  of  any  of  its  members  to  pay  his 
assessment  'as  a  forfeiture  of  his  membership,  and  benefits  under 
its  charter,  it  must  show  afSrmatively  that  the  assessment  was 
made  in  the  manner  indicated ;  otherwise  the  member  cannot  be 
said  to  be  in  default."  In  a  case  in  Missouri,^*"  where  the  assess- 
ment upon  its  members  was  required  to  be  made  by  the  subordi- 
nate lodge,  the  Court  of  Appeals  held  that  the  member  was  not 
obliged  to  pay  any  assessment  levied  by  the  grand  lodge.  And 
if  the  lodge  is  called  upon  to  act  it  cannot  be  said  to  have  done  so 
if  the  presiding  officer  merely  assumed  that  it  would  do  so  and 
did  not  put  the  question  to  vote.*^^  The  plain  provisions  of  the 
charter  in  regard  to  the  manner  of  levying  assessments  cannot 
be  overlooked  in  search  of  some  rule,  more  equitable,**^  and  the 
assessment  must  be  inade  by  the  officers  or  authority  named  in 
the  charter  or  by-laws.^^^  Wh&re  the  charter  of  an  assessment 
company  intrusted  all  its  affairs  to  a  board  of  directors  and  the 
making  of  by-laws  to  its  stockholders,  it  was  held,^^*  that  its 
executive  officers  lacked  power  to  levy  'assessments  unauthorized 
by  its  directors  or  the  by-laws.  If  the  assessment  calls  for  the 
exercise  of  discretion  on  the  part  of- the  directors,  the  power  to 
make  it  cannot  be  delegated,**^  and  if  the  laws  aprovide  that  an 
order  for  an  assessment  should  be  signed  by  certain  officers,  an 
unsigned  order  is  invalid.^*^    But  where  the  by-laws  of  a  mutual 

48oAgnew  v.  A.  0.  U.  W.,  17  Mo.  App.  254. 

48iBagley  v.  Grand  Lodge  A.  0.  U.  W.,  46  111.  App.  411;  affirmed  164 
111.  340;    45  N.  E.  538. 

482  Slater  Mut.  F.  Ins.  Co.  v.  Barstow,  8  R.  I.  343. 

843  Bates  V.  Detroit  Mut.  Benev.  Ass'n,  51  Mich.  586;  Agnew  v.  Ancient 
Order  United  'Workmen,  17  Mo.  App.  254;  Susquehanna  Mut.  Ins.  Co. 
V.  Tunkhannock  Toy  Co.,  97  Pa.  St.  424.  See  also  Chappie  v.  Sovereign 
Camp,  etc.,  64  Neb.  55;  89  N.  W.  423;  Grand  Lodge  v.  Marshall,  31 
Ind.  App.  534;  68  N.  E.  605;  Earney  v.  Modern  Woodmen,  79  Mo.  App. 
385;   Newton  v.  Northern,  etc.,  Ass'n,  21  K.  I.  476;   44  Atl.  690. 

484  Barber  v.  Hartford  L.  Ins.  Co.  (Mo.),  187  S.  W.  867. 

485  Farmers'  Mut.  F.  Ins.  Co.  v.  Chase,  56  N.  H.  341;  Garretson  v. 
Equitable  M.  L.  Ass'n,  93  la.  402;  61  N.  W.  952.  But  see  Fee  v.  National 
M.  Aec.  Ass'n,  110  la.  271;  81  N.  W.  483.  See  also  Ry.  Passenger,  etc., 
Ass'n  V.  Robinson,  147  III.  138;   35  N.  E.  168. 

486  Baker  v.  Citizens'  Mut.  F.  Ins.  Co.,  61  Mich.  243. 
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assessment  life  insurance  organization  made  it  the  duty  of  the 
directors  to  order  an  assessment  upon  the  death  of  a  member, 
and  empowered  the  chairman  to  approve  proofs  of  death,  and  at 
a  meeting  of  the  directors  notice  of  a  death  was  received,  but  not 
the  proofs,  and  the  directors  instructed  the  chairman  to  examine 
the  proofs  when  they  should  arrive,  and  instructed  the  secretary, 
if  the  proofs  were  found  correct,  to  issue  notice  of  an  assessment, 
and  thereafter  the  proofs  were  examined  by  the  chairman  and 
approved  by  him,  and  the  assessment  was  made  in  good  faith 
accordingly,  and  was  just  and  proper,  it  was  held  that  such  an 
assessment  was  legal  and  was  not  open  to  the  objection  that  it 
was  made  by  the  chairman  and  not  by  the  directors.^*''  If  the 
laws  provide  that  the  directors  shall  fix  the  amount,  they  cannot 
order  that  a  sum  "not  exceeding"  a  certain  amount  be  called; 
the  exact  sum  must  be  stated.^**  An  assessment  cannot  be  made 
for  anticipated  losses,  the  laws  of  the  society  making  no  provi- 
sion for  such  a  call,^*^  but  they  may  exercise  a  reasonable  discre- 
tion and  make  allowance  for  expenses  and  those  who  will  not 
pay.*^"  The  statement  of  an  assessment  need  not  descend  into 
minute  detail,  but  must  show  with  sufRcient  clearness  all  facts 
to  enable  the  member  to  see  the  necessity  for  the  call.*^^  Where 
the  laws  of  a  mutual  company  provided  that  the  membership 
should  be  assessed  by  classes,  an  assessment  ignoring  the  classes 
was  held  invalid.^'^  In  general  an  'assessment  will  not  be  binding 
unless  it  appears  that  it  was  made  when  the  person  assessed  was 
a  member;  that  the  losses  for  which  it  was  made  accrued  while 
he  was  a  member,  that  it  was  made  'as  prescribed  by  the  laws  of 
the  company.*'^  An  assessment  is  valid  although  levied  at  a 
meeting  of  the  corporation  held  without  the  State ;  *'*  so  is  one 

*87  Passenger  Conductors,  etc.,  Ins.  Co.  v.  Birnbaum,  116  Pa.  St.  565; 
11  Atl.  378;   Mee  v.  Bankers  h,  Ass'n,  69  Minn.  210;   72  N.  W.  74. 

488  Monmouth  Mut.  F.  Ins.  Co.  v.  Lowell,  59  Me.  504. 

*89  Rosemberger  v.  Washingtan  Mut.  F.  Ins.  Co.,  87  Pa.  St.  207;  Cross- 
man  V.  Mass.  Mut.  Benev.  Ais'n,  143  Mass.  435. 

iBoidem.  Susquehanna  Mut.  F.  Ins.  Co.  v.  Gakenback,  19  "W.  N.  C. 
287. 

*8i  Lycoming  Ins.  Co.  v.  Biiby,  15  W.  N.  C.  109. 

492  Atlantic,  etc.,  Ins.  Co.  v.  Moody,  74  Me.  385. 

493  Columbia  F.  Ins.  Co.  v.  Kinyon,  37  N.  J.  L.  33. 

494  Derry  Council  v.  State  Council,  etc.,  197  Pa.  St.  413;  47  Atl.  208. 
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for  a  reserve  fund.*''  If  an  assessment  be  not  levied  according 
to  the  constitution  and  by-laws,  it  is  illegal,  the  member  is  under 
no  obligation  to  pay  it  and  his  rights  are  not  affected  by  its  non- 
payment.*'^ The  fact  that  the  assessment  is  made  in  accordance 
with  the  custom  of  the  order  is  immaterial,  unless  it  be  shown 
that  the  member  had  notice  of  such  custom.*'^  An  assessment 
can  be  made  by  the  directors  after  the  company  has  made  a  gen-  - 
eral  assignment  for  the  benefit  of  creditors.*'*  The  superior  gov- 
erning body  of  a  benefit  society  incorporated  under  the  laws  of 
the  State  where  it  does  business  cannot  compel  its  members  to 
pay  assessments  levied  by  order  of  a  supreme  lodge  incorporated 
under  the  laws  of  another  State.  A  case  involving  this  question 
was  decided  by  the  Supreme  Court  of  Michigan,*"  which  thus 
stated  the  facts  and  its  opinion:  "This  is  an  application  for  a 
mandamus  to  compel  the  recognition  of  relator  as  a  member  of 
one  of  the  subordinate  lodges  of  the  order  of  which  respondent 
is  the  supreme  governing  authority  in  this  State.  As  such  mem- 
ber he  stands  insured  by  the  respondent  in  the  sum  of  $2,000 
payable  on  his  death,  or  on  his  surviving  for  a  specified  term  of 
years.  He  stands  suspended  by  the  respondent,  and  thereby  loses 
his  insurance,  for  refusing  to  recognize  and  pay  an  assessment 
made  under  the  orders  of  the  supreme  lodge  of  the  order,  which 
is  a  corporation  existing  under  the  laws  of  Kentucky,  and  not 
subject  to  this  jurisdiction.  The  assessment  was  made  to  pay 
losses  on  risks  taken  by  the  order  in  other  States  and  by  other 
State  grand  lodges.  The  respondent  is  a  Michigan  corporation, 
existing  under  Chapter  94  of  the  Compiled  Laws  of  1871.  The 
relator  is  not  liable  to  pay  the  assessment.  It  is  not  competent 
for  the  respondent  to  subject  itself,  or  its  members,  to  a  foreign 
authority  in  this  way.  There  is  no  law  of  the  State  permitting 
it,  nor  could  there  be  any  law  of  the  State  which  would  subject 

«s  pullenwider  v.  Sup.  CI.  R.  L.,  180  111.  621;  54  N.  E.  485;  affg.  73 
111.  App.  321. 

496  Underwood  v.  Iowa  Legion  of  Honor,  66  la.  134;  Agnew  v.  A.  O.  U. 
W.,  17  Mo.  App.  254;  Conductors'  Ass'n  v.  Birnbaum,  116  Pa.  St.  565;  11 
Atl.  378;  American  Mut.  Aid  Soc.  v.  Helburn,  81  Ky.  1;  8  Ky.  L.  627; 
2  S.  "W.  495. 

497  Underwood  v.  Iowa  Legion  of  Honor,  supra. 

498  Schimpf  V.  Lehigh  Valley,  etc.,  Ins.  Co.,  86  Pa.  St.  373. 
469  Lamphere  v.  Grand  Lodge  A.  O.  U.  W.,  47  Mich.  429. 
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a  corporation  created  and  existing  under  the  laws  of  this  State 
to  the  jurisdiction  and  control  of  a  body  existing  in  another  State, 
and  in  no  manner  under  the  control  of  pur  law.  The  'attempt 
of  the  respondent  to  do  this  is  an  attempt  to  set  aside  and  ignore 
the  very  law  of  its  being.  A  mandamus  will  therefore  issue  as 
prayed."  ^'"'  The  express  or  implied  assent  of  the  member  to  an 
authority  not  within  the  scope  of  the  charter  does  not  confer 
such  authority  nor  estop  such  member  from  denying  it.^"^  Where 
the  members  are  free  under  the  society's  laws  to  pay  the  assess- 
ments or  not,  the  company  cannot  compel  payment  nor  can  the 
court  make  an  assessment  for  unpaid  losses  in  proceedings  to 
wind  up  the  company.^''^  Nor  can  the  court  assess  where  author- 
ity is  conferred  only  upon  the  directors.^"'  The  question  always 
is  whether  in  the  contract  the  assured  promised  to  pay  the  assess- 
ments, or  whether  the  payment  was  only  a  condition,  the  perform- 
ance of  which  was  optional.  Where  the  lodge  is  required  to  make 
the  'assessment  the  fact  that  it  did  so  may  be  shown  by  parol,^"* 
and  the  notice  by  the  supreme  secretary  is  prima  facie  proof  of 
the  necessity  for  an  assessment.^"^  The  validity  of  an  assessment 
is  not  affected  where  the  loss  on  which  it  was  made  is  paid  6ut 
of  the  reserve  fund,^"*  and  where  the  by-laws  provide  that  a  cer- 
tain sum  should  be  paid  at  specific  periods  to  meet  death  losses, 
it  is  due  though  no  deaths  have  occurred.^"^     A  society  cannot 

500  See  also  Grand  Lodge  v.  Stepp,  3  Penny,  45;  In  re  Grand  Lodge 
A.  O.  U.  W.,  110  Pa.  St.  613;  1  Atl.  582. 

501  Grand  Liodge,  etc.  v.  Stepp,-  supra. 

602  In  re  Protection  L.  Ins.  Co.,  9  Biss.  188.  But  see  Ellerbe  v.  Barney, 
119  Mo.. 632;  25  S.  W.  384;  and  Burden  v.  Mass,  etc.,  Ass'n,  147  Mass. 
360;  17  N.  E.  874.    See  also  following  section. 

503  Hill  V.  Merchants,  etc.,  Ins.  Co.,  28  Grant.  Ch.  Up.  Can.  560;  Duff 
V.  Canadian,  etc.,  Ins.  Co.,  6  Ont.  App.  238.  But  see  McDonald  v.  Ross- 
Lewln,  29  Hun,  87. 

504Backdalil  v.  Grand  Lodge  A.  0.  U.  W.,  46  Minn.  61;  48  N.  W.  454. 

BosDemings  v.  Supreme  Lodge,  eitc,  131  N.  Y.  522;  30  N.  B.  572; 
reversing  14  N.  Y.  Supp.  834.  See  also  Bridges  v.  National  Union,  73 
Minn.  486;  76  S.  W.  270;  Order  Chosen  Friends  v.  Austerlitz,  75  111.  App. 
74. 

506McGowan  v.  Supreme  Counc,  etc.,  28  N.  Y.  Supp.  177. 

507  Menard  v.  Society,  63  Conn.  172;  27  Atl.  1115.  See  also  Morton 
v.  Royal  Trlbei,  etc.,  93  Mo.  App.  78.  As  to  compulsory  table  of  rates 
fixed  by  statute.  State  v.  Fraternal,  etc.,  3E  Wash.  338;   77  Pac.  500. 
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assess  to  create  a  reserve  fund  unless  the  right  is  clearly  given 
in  the  charter.^"*  The  making  of  an  assessment  is  not  a  matter 
of  pure  discretion  if  the  legal  right  to  have  it  made  exists.^"' 
The  assessment  may  include  interest  and  costs  of  a  judgment 
obtained  against  the  association,  and  the  amounts  paid  on  an  ille- 
gal assessment  may  be  reassessed  and  the  members  who  had  paid 
the  former  credited  on  the  latter  with  such  amount.^^"  A  mem- 
ber of  an  association  is  not  estopped  to  question  the  validity  of 
an  assessment. '^^ 

There  can  be  no  suspension  for  non-payment  of  an  assessment 
unless  it  is  made  by  a  legally  constituted  body,'^^  and  the  burden 
of  proof  is  on  the  defendant  to  show  not  only  non-payment  of 
an  assessment,  but  that  it  was  duly  levied.'^'  Where  the  power 
to  make  an  assessment  must  be  upon  an  existing  necessity,  the 
society  must  prove  that  such  necessity  existed,"*  and  where  an 
illegal  assessment  is  made  a  certificate  holder  need  not  tender  a 
sum  equal  to  a  legal  assessment  in  order  to  prevent  a  forfeit-^ 
ure.^^'  While  it  is  true  that  assessments  must  be  made  in  strict 
compliance  with  the  by-law,  yet,  where  under  the  by-laws  the 
amount  of  assessments  according  to  ages  were  fixed  and  payable 

BosHogan  v.  Pacific  End.  L.,  99  Cal.  248;    33  Pac.   924. 

509  Ry.  Passenger,  etc.,  Ass'n  v.  Robinson,  147  111.  138;  35  N.  E.  168; 
affirming  38  III.  App.  Ill;   Dillingham  v.  Cotton  Exchange,  49  Fed.  719. 

510  Ionia,  etc.,  Co.  v.  Ionia  Circuit  Judge,  100  Mich.  606;  59  N.  W. 
250.  As  to  assessments  made  by  assessment  companies.  Covenant  M.  L. 
Ass'n  V.  Tuttle,  89  111.  App.  309;  Ebert  v.  Mut.  Reserve  F.  L.  Ass'n,  81 
Minn.  116;  83  N.  W.  506;  84  N.  W.  457;  Strauss  v.  Mut.  Res,  etc.,  Ass'n, 
126  N.  C.  971;  36  S.  E.  352;  54  L..  R.  A.  605;  Sowles  v.  Mut.  R.  P.  L. 
A.,  71  Vt.  466;  45  Atl.  1045;  Mut.  R.  F.,  etc.,  Ass'n  v.  Taylor,  99  Va. 
208;  37  S.  E.  854;  Gaut  v.  Mut.  R.  F.  L.  A.,  121  Fed.  403;  Haydell  v. 
Mut.  R.  F.  L.  A.,  44  C.  C.  A.  169;  104  Fed.  718;  Crosby  v.  Mut.  R. 
P.  L.  A.,  38  Misc.  708;  78  N.  Y.  Supp.  237;  Barbot  v.  Mut.  R.  F.  L., 
etc.,  100  Ga.  68;  28  S.  E.  498;  Anderson  v.  Mut.  R.  F.  L.  A.,  171  111.  40;  49 
N.  E.  205;  affg.  71  111.  App.  269;  Smith  v.  Covenant  M.  L.  Ass'n,  16 
Tex.  Civ.  A.  593;  43  S.  W.  819;  Hartford  L.  Ins.  Co.  v.  Hyde,  101  Tenn. 
396;  48  S.  W.  968. 

5iiRowell  V.  Covenant,  etc.,  Ass'n,  84  111.  App.  304. 

512  King  V.  Physician's  Cas.  Ass'n,  97  Neb.  637;   150  N.  W.  1010. 

613  Locomotive  Engineeirs,  etc.,  Ass'n  v.  Bobo,  8  Ga.  App.  149;  68 
S.  E.  842. 

614  Illinois  Commercial  Men's  Ass'n  v.  Perrin,  139  111.  App.  543. 
sisKing  v.  Hartford  L.  Assur.  Co.,  133  Mo.  App.  612;  114  S.  W.  63. 
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at  regular  periods,  it  was  not  necessary  that  an  assessment  be 
made  by  the  Board  of  Directors."*  The  fact  that  the  board  of 
directors  and  executive  committee  together  fixed  the  assessments, 
the  by-law  requiring  the  board  of  directors  to  fix  them  does  not 
render  the  same  illegal.^^'  Under  the  by-laws  and  constitution 
of  a  society  providing  that  receipts  from  assessments  should  be 
placed  in  an  assessment  fund,  it  was  unlawful  to  use  assessments 
to  secure  new  members."*  An  assessment  under  the  terms  of 
the  contract  was  held  illegal  because  the  payment  of  losses  under 
the  old-line  policies  had  depleted  the  fund  available  for  assess- 
ment policies.^^'  Under  a  decree  of  the  court  of  the  home  State 
of  a  life  insurance  company  issuing  benefit  certificates  on  the 
assessment  plan,  by  which  it  is  adjudged  that  the  company  had 
the  right  to  make  advances  from  its  mortuary  fund  to  pay  death 
claims  and  replenish  the  fund  by  collections  from  a  subsequent 
assessment  upon  its  members,  such  a  decree  establishes  the  right 
to  levy  the  assessments  and  is  binding  upon  the  courts  of  all 
other  States  under  the  full  faith  and  credit  clause  of  the  consti- 
tution.^^" A  bill  in  equity  by  a  resident  member  of  a  foreign 
assessment  company  will  not  lie  to  restrain  the  collection  of 
alleged  illegal  assessments.^^^ 

The  by-laws  of  fraternal  beneficiary  societies  now  generally 
provide  that  one  assessment  shall  be  paid  each  month  on  or  be- 
fore a  fixed  day  of  the  month  without  notice  and  such  a  provision 

518  Burchard  v.  Western  Commercial  Travelers  Ass'n,  139  Mo.  App.  606; 
123  S.  W.  973. 

517  Barrows  v.  Mutual  Reserve  L.  Ins.  Co.,  151  Fed.  461;  81  C.  C.  A.  71. 
See  also  as  to  assessment  by  financial  committee.  Derry  Council,  etc.  v. 
State  Council,  etc.,  197  Pa.  St.  413;  47  Atl.  208;  80  Am.  St.  Rep.  838; 
also  Moeller  v.  Machine  Printers,  etc.,  Ass'n  27  R.  I.  22;    60  Atl.  591. 

51S  Wolff  V.  Gegenseitige,  etc.,  149  Wis.  576;  136  N.  W.  175. 

519  Wayland  v.  Western  Life  Indemnity  Co.,  166  Mo.  App.  221;  148  S.  W. 
626;  Johnson  v.  Hartford  Life  Ins.  Co.,  166  Mo.- App.  261;  148  S.  W.  631. 

520  Hartford  L.  Ins.  Co.  v.  lbs,  237  U.  S.  662;  L.  R.  A.  1915-A  765; 
reversing  121  Minn.  310;  141  N.  W.  289;  Ann.  Cas.  1914-C  798;  see  also 
Supreme  Council  R.  A.  v.  Green,  237  U.  S.  531;  L.  R.  A.  1916-A  771. 

521  Howard  v.  Mut.  Reserve  Fund  Life  Ass'n,  125  N.  C.  49;  34  S.  E. 
199;  Taylor  v.  Mutual  Reserve  Fund  Life  Ass'n,  97  Va.  60;  33  S.  E.  385; 
45  L.  R.  A.  621;  Clark  v.  Mutual  Reserve  Fund  Life  Ass'n,  14  App.  D.  C. 
43  L.  R.  A.  390;  Condon  v.  Mutual  Reserve  Fund  Life  Ass'n,  89  Md.  99;  44 
L.  R  A  149. 

1103 


§   484"  LIFE  AND   ACCIDENT   INSURANCE. 

is  generally  upheld  and  removes  many  questions  of  construction 
which  have  been  hereinbefore  and  hereinafter  considered. 

§  485.  Who  Liable  for  Assessments. — Members  of  benefit  asso- 
ciations are  under  no  obligation  to  pay  assessments  levied  for 
deaths  which  occurred  prior  to  the  time  when  they  became  such, 
nor  for  those  called  to  pay  deaths  occurring  after  the  member- 
ship had  ceased ;  but  generally,  and  unless  the  laws  provide  other- 
wise, the  issuance  and  acceptance  of  the  certificate  furnishes  suf- 
ficient consideration  for  the  member's  agreement  to  pay  any  as- 
sessment made  during  the  time  he  should  continue  a  member, 
and  upon  his  failure  an  action  will  lie  against  him  therefor, 
though  of  course  if  by  the  laws  of  the  society  payment  of  an 
assessment  is  optional  with  the  member,  no  action  will  lie.^^^  The 
question  is  one  of  construction  of  the  language  of  the  individual 

522  McDonald  v.  Ross-Lewin,  29  Hun,  87;  Ellerbe  v.  Barney,  119  Mo. 
632;  25  S.  W.  384;  Smith  v.  Brown,  75  Hun,  231;  27  N.  Y.  Supp.  11; 
In  re  Eq.  Reserve  F.  Ass'n,  61  Hun,  299;  16  N.  Y.  Supp.  80.  The  cases, 
State  V.  Monitor  Fire  Ass'n,  42  Ohio  St.  555;  Columbia  F.  Ins.  Co.  v. 
Kinyon,  37  N.  J.  L.  33;  Farmers',  etc.,  Ins.  Co.  v.  Chase,  56  N.  H.  341; 
Stewart  v.  Northampton,  etc.,  Ins.  Co.,  38  N.  J.  L.  436;  Tolford  v. 
Church,  66  Mich.  431;  33  N.  W.  913;  Planters'  Ins.  Go.  v.  Comfort, 
50  Miss.  661;  relate  to  the  assessments  of  mutual  fire  insurance  or- 
ganizations. In  Farmer  v.  State,  69  ,Tex.  561,  the  court  assumes  that 
payment  of  assessments  is  optional  with  the  member  and  no  action 
will  lie  therefor,  as  also  in  Chicago  M.  L.  Ind.  Ass'n  v.  Hunt,  127 
111.  257.  In  re  Protection  L.  Ins.  Co.,  9  Biss.  188,  the  question  was 
squarely  decided  that  payment  of  assessments  was  not  compulsory  and 
in  Burdon  v.  Mass.  Safety  Fund  Ass'n,  147  Mass.  360,  the  court  was 
inclined  to  follow  this  ruling.  Rood  v.  Railway  Passenger,  etc.,  Ass'n,  31 
Fed.  R.  62,  also  tends  to  support  this  view.  It  was  held  in  Faurot  v. 
Swan,  155  Mich.  284;  118  N.  W.  955;  that  a  promise  to  pay  assessments 
would  not  be  implied.  In  McDonald  v.  Ross-Lewin,  29  Hun,  87,  and 
Smith  V.  Brown,  75  Hun,  231,  the  contrary  doctrine  was  laid  down  as  ' 
was  also  in  Ellerbe  v.  Barney,  25  S.  W.  384;  23  L.  R.  A.  435;  119  Mo. 
632.  In  this  latter  case  three  judges  dissented  in  a  strong  opinion.  See 
also  New  Era  L.  Ass'n  v.  Ressiter,  132  Pa.  St  314;  Vanata  v.  N.  I.  M. 
L.  Ins.  Co.,  31  N.  J.  Eq.  15;  Akers,  Receiver  v.  Hite,  94  Pa.  St.  349; 
Calkins  v.  Angell,  123  Mich.  77;  81  N.  W.  977;  Provident  M.  R.  Ass'n 
V.  Pelissier,  69  N.  H.  606;  45  Atl.  562;  Fultou  v.  Stevens,  99  Wis.  307; 
74  N.  W.  803;  Smith  v.  Brown,  75  Hun,  231;  27  N.  Y.  Supp.  11;  all  of 
which  are  cases  where  the  contract  was  clear  that  the  assured  agreed 
to  pay  all  assessments  that  might  be  called. 
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contract  and  necessarily  no  general  rule  .can  be  laid  down  that 
will  apply  to  all  cases.  The  weight  of  authority  seems  to  be  in 
favor  of  the  rule  that  the  contract  is  unilateral  and  the  member 
is  under  no  obligation  to  pay  an  assessment.^^^  Failure  to  pay 
an  assessment,  leyied  on  a  member  for  a  death  which  occurred 
prior  to  the  date  of  his  certificate,  the  assessment  being  in  vio- 
lation of  the  laws  of  the  society,  will  not  invalidate  the  claim  of 
his  representatives  to  benefits."*  "Where  the  by-laws  of  a  benefit 
society  provided  that  proofs  of  death  should  be  made  in  a  speci- 
fied manner  and  laid  before  the  directors,  and  if  so  decided  an 
assessment  should  be  made  upon  each  member  of  the  class  to 
which  the  deceased  belonged,  it  was  held  ^^'  that  the  assessment 
could  be  made  only  on  those  who  were  members  of  the  class  sub- 
ject thereto  at  the  time  the  resolution  was  adopted.  Members 
are  liable  for  assessments  to  pay  losses  which  occurred  during  the 
time  they  were  such,  although  the  insolvency  of  the  company  has 
been  decreed.^^*  Forfeiture  cannot  be  declared  for  non-payment 
of  an  assessment  if  at  the  time  it  was  made  the  society  had 
enough  to  pay  the  death  on  which  such  assessment  was  levied.^^'' 
A  member  is  not  liable  for  an  assessment  for  the  current  month 
during  which  he  is  initiated.^^*  An  advance  assessment  paid  on 
joining  the  order  was  not  applicable  to  an  assessment  levied  be- 
fore the  date  he  became  a  member.^^' 

523  Gibson  V.  McGrew,  154  Ind.  273;  56  N.  E.  674;  48  L.  R.  A.  362; 
Supreme  Lodge  K.  of  H.  v.  Hahn,  43  Ind.  App.  75;  84  N.  E.  847;  Lehman 
V.  Clark,  174  111.  279;  51  N.  E.  222;  43  L.  R.  A.  648;  reversg.  71  III. 
App.  366;  L.  Union  v.  Ostigny,  25  R.  I.  478;  56  Atl.  681.  See  also  Oilman 
V.  Druse,  111  Wis.  400;    87  N.  W.  557. 

524  Rosewell  v.   Equitable  Aid  Union,   13  Fed.   840. 

525  Miller  v.  Georgia  Masonic  Mut.  Life  Ins.  Co.,  57  Ga.  221. 
526Vanatta  v.  N.  J.  Mut.  Life  Ins.  Co.,  31  N.  J.  Eq.  15;  Commonwealth 

V.  Mass.  Mut.  Fire  Ins.  Co.,  112  Mass.  116;  119  Mass.  45.  But  see  Union 
Mut.  F.  Ins.  Co.  V.  Spaulding,  61  Mich.  77;  27  N.  W.  860,  where  it  was 
held  that,  after  a  member  has  withdrawn  from  the  association,  he  is 
not  liable  for  assessments  made  thereafter  on  a  claim  which  existed 
before  such  withdrawal,  but  was  not  discovered  until  afterwards. 

527  Knight  V.  Supreme  C.  O.  C.  F.,  6  N.  Y.  Supp.  427. 

528 Price  v.  Brotherhood  of  R.  R.  Trainmen,  116  Minn.  275;  133  N.  W. 
793. 

529Hetzel  V.  Supreme  Lodge  K.  &  L.  of  H,,  129  la.  655;  106  N.  w.  157. 
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§  486.  Notice  of  Assessments. — Unless  the  laws  of  the  society 
or  company  expressly  provide  otherwise,  there  is  no  liability  on 
the  part  of  a  member  to  pay  an  'assessment  until  notice  thereof 
has  been  given  in  the  manner  provided  in  the  constitution  or 
by-laws.  Where  the  by-laws  provide  for  notice  of  an  assessment 
it  must  be  proved  that  notice  was  given  as  the  laws  provide 
within  the  specified  time.''"  And  where  the  association  claims 
a  forfeiture  for  non-payment  of  an  assessment,  it  must  show  that 
the  member  was  notified  in  the  manner  prescribed  by  the  by- 
laws.'^^  The  company  may,  however,  adopt  a  different  method 
than  that  prescribed  in  the  by-laws,  as  by  custom,  and  thereby 
become  estopped.''^  Whether  notice  was  given  or  not  is  a  ques- 
tion of  fact.'''  If,  under  the  laws  of  the  society  which  is  com- 
posed of  a  supreme  and  subordinate  lodges  the  latter  are  to  pay 
assessments  upon  notice  from  the  former,  no  liability  is  imposed 
upon  the  subordinate  lodge  or  its  members,  until  due  notice  in 
conformity  with  the  laws  of  the  order  is  given,  and  good  stand- 

530  Duffy  V.  Fidelity  Mut.  L.  Ins.  Co.,  142  N.   C.  103;    55   S.  E.  79;  ' 
143  N.  C.  697;    55  S.  E.  1047;    7  L.  R.  A.  N.  S.  238. 

53iSiebert  v.  Chosen  Friends,  23  Mo.  App.  268;  Payne  v.  Mut.  Relief 
Sec,  17  Abb.  N.  C.  53;  Supreme  Lodge  K.  of  H.  v.  Johnson,  78  Ind. 
110;  Columbia  Ins.  Co.  v.  Buckley,  83  Pa.  St.  298;  Sinking  Springs  Mut. 
Ins.  Co.  V.  Hoff,  2  W.  N.  C.  41;  Scheufler  v.  Grand  Lodge  A.  0.  U.  W., 
45  Minn.  256;  47  N.  W.  799;  Ball  v.  N.  W.  Mut.  Aoc.  Ass'n,  56  Minn. 
414;  57  N.  W.  1063;  Mut.  Reserve,  etc.  v.  Hamlin,  139  IT.  S.  297;  11 
S.  C.  614;  Garrettson  v.  Mutual,  etc.,  Ass'n,  93  la.  402;  61  N.  W.  952; 
Masi  V.  Congrega.,  etc.,  17  Misc.  609;  40  N.  Y.  Supp.  667;  Murphy  v. 
Independent  Order,  etc.,  77  Miss.  830;  50  L.  R.  A.  Ill;  27  Sou.  R.  624; 
Shafer  v.  United,  etc.,  Soc,  22  Misc.  363;  49  N.  Y.  Supp.  151;  Doggett 
V.  United  Order,  etc.,  126  N.  C.  477;  36  S.  E.  26;  Field  v.  National  Council, 
etc.,  64  Neb.  226;  89  N.  W.  773;  Federal  L.  Ins.  Co.  v.  Risinger,  46  Ind.' 
App.  146;  91  N.  E.  533;  Grand  Lodge,  etc.  v.  Jones,  Miss.  56  Sou.  458; 
Bange  v.  Supreme  Council,  etc.,  179  Mo.  App.  21;  161  S.  W.  652.  See 
for  examples  of  insufficient  notice:  Ball  v.  N.  W.  Mut.  Ace:  Ass'n,  56 
Minn.  414;  57  N.  W.  1063;  Moore  v.  Order  Ry.  Conductors,  90  la. 
721;  57  N.  W.  623;  Warner  v.  Natl.  L.  Ass'n,  100  Mich.  157;  58  N.  W. 
667;  N.  W.  Traveling  Men's  Ass'n  v.  Schauss,  35  N.  E.  747;  148  111.  304; 
Newton  v.  S.  W.,  etc.,  Ass'n,  116  la.  311;  90  N.  "W.  73;  Wolf  v.  Michigan, 
etc.,  Ass'n,  108  Mich.  665;  66  N.  W.  576;  District  Grand  Lodge,  etc.  v. 
Menden,  67  111.  App.  570. 

532Gunther  v.  N.  O.  Cotton  Exchange  Ass'n,  40  La.  Ann.  776;  5  Sou.  65. 

533  Jackson  v.  Ngrthwestern,  etc.,  Soc,  78  Wis.  463;   47  N,  W,  733. 
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ing  is  not  lost  by  a  failure  to  pay  an  assessment  of  which  no 
notice  is  given.^'''  And  no  obligation  rests  upon  the  members  of 
the  subordinate  lodge  to  pay  an  assessment  until  they  in  turn 
are  notified  of  it  in  conformity  with  the  laws  of  the  order.  "^  The 
Court  of  Appeals  of  Missouri  thus  states  the  law  in  regard  to 
notice  of  assessments  in  these  associations:  "^-  "There  are  many 
cases  where  a  person  must,  at  his  peril,  act  upon  the  knowledge 
of  a  particular  fact,  however  derived,  or  upon  such  information 
as  should  reasonably  put  him  upon  inquiry.  But  wherever  the 
special  law  of  the  notice  prescribes  the  form  'and  manner  in  which 
it  is  to  be  given,  especially  when  a  forfeiture  may  result,  the 
party  to  be  affected  will,,  as  a  general  rule,  not  be  bound  by  notice 
given  in  any  other  form  or  manner.  Thus,  when  a  man's  rights 
are  to  be  adjudicated  in  a  court  of  justice,  he  is  entitled  to  just 
the  form,  manner  and  time  of  notice  that  'are  directed  by  the 
statute;  otherwise  he  will  not  be  bound  by  the  proceedings,  al- 
though bodily  present  in  the  Qourt  room,  seeing  and  hearing  all 
that  may  be  done.  The  indorser  of  a  promissory  note  may  have 
a  personal  knowledge  of  the  maker's  intention  not  to  pay,  or  of 
his  failure  to  pay,  at  maturity.  Yet  the  holder  cannot  subject 
him  to  any  liability,  without  a  notice  of  the  dishonor,  given  in 
the  form,  time  and  manner,  established  by  commercial  law'  and 
usage.  Mrs.  Siebert  might  have  heard  a  rumor,  or  have  been 
informed  by  a  friend,  that  assessment  No.  72  had  been  declared, 
and  must  be  paid  by  a  certain  time.  But  she  had  a  right  to  dis- 
believe the  rumor,  or  the  friend,  until  a  knowledge  of  the  fact 
was  brought  home  to  her  in  the  way  for  which  she  had  stipulated 
in  her  contract  with  the  association.  That  contract  was  visible 
in  the  printed  laws  of  the  association,  and  in  her  acceptance  of 
them  in  her  application  for  membership. "    In  a  somewhat  similar 

534  Hall  V.  Supreme  Lodge  K.  of  H.,  24  Fed.  450. 

535  Agnew  V.  A.  0.  XJ.  W.,  17  Mo.  App.  254;  Coyle  v.  Kentucky  Grangers' 
Mut.  Benev.  Ass'n,  8  Ky.  L.  604;  2  S.  W.  676;  Seibert  v.  Chosen  Friends, 
23  Mo.  App.  268. 

536  Siebert  v.  Chosen  Friends,  23  Mo.  App.  272.  But  see  Thibert  v. 
Supreme  Lodge  K.  of  H.,  78  Minn.  448;  81  N.  W.  220;  47  L.  R.  A.  136. 
As  to  custom  of  sending  notices  Knarston  v.  Manhattan  L.  Ins.  Co.,  140 
Cal.  57;  73  Pac.  740;  Denver  L.  Ins.  Co.  v.  Crane,  19  Colo.  App.  191;  73 
Pac.  875. 
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case  the  Supreme  Court  of  Illinois  said:^"  "It  was  competent 
for  the  contracting  parties  to  fix  their  own  terms  in  this  respect, 
and  having  fixed  them,  they  must  abide  by  them.  Thirty  days 
after  the  date  of  the  notice,  but  not  until  then,  the  parties  have 
contracted,  if  the  money  is  not  paid,  the  certificate  shall  be  void. 
There  was,  therefore,  no  obligation  to  make  a  tender,  in  the  ab- 
sence of  a  notice,  for  the  purpose  of  preventing  a  forfeiture." 
But  if  the  by-laws  provide  for  payment  of  assessments  at  fixed 
times  without  notice,  the  member  is  entitled  to  none.  In  a  case 
where  this  question  was  involved,^^*  the  court  said:  "The  regu- 
lar assessments  levied  by  the  defendant  order  to  pay  death  losses 
are  classified  according  to  the  age  of  the  members.  They  are 
monthly,  and  payable  on  or  before  the  28th  day  of  each  month. 
They  are  as  regular  as  clockwork ;  are  certain  as  to  amount  'and 
time  of  payment ;  hence  no  special  notice  of  their  levy  or  of  the 
amount  or  time  of  payment  was  necessary.  A  member  holding 
a  beneficiary  certificate  of  the  ordej  receives  this  notice  once  for 
all  when  he  receives  the  certificate,  which,  in  effect,  incorporates 
this  law  of  the  order  into  the  contract  of  insurance ;  and  a  mem- 
ber, by  accepting  the  certificate,  agrees  to  pay  the  monthly  as- 
sessments as  required  by  Law  196,  as  a  condition  precedent  to 
the  .continuance  of  his  certificate  in  force.  That  it  is  competent 
fof  a  beneficiary  association  and  a  member  thereof,  to  so  agree, 
it  seems  to  us,  admits  of  no  doubt,  and  that  such  an  agreement 
is  just  and  fair  to  all  the  members  of  the  order  holding  insurance 
certificates  is  self-evident. ' '  In  'an  action  on  a  certificate  issued 
by  a  mutual  life  insurance  company,  conditioned  that  failure  to 
pay  assessments  thirty  days  after  notice  should  avoid  the  same, 
it  appeared  that  two  other  members  of  the  family  of  the  assured 
were  holders  of  certificates  in  the  same  company,  and  that  three 
notices  of  the  assessment  inclosed  in  one  envelope  were  received 
by  one  of  them.    It  was  held  "'  that  a  finding  that  notice  was 

537  Covenant  Mut.  Benev.  Ass'n  v.  Spies,  114  111.  467. 

538Lavin  v.  Grand  Lodge,  etc.,  140  Mo.  App.  1;  78  S.  W.  325.  See  also 
to  the  effect  that  notice. is  not  necessary  if  the  by-laws  so  provide  Haynes 
V.  Masonic  Benev.  Ass'n,  98  Ark.  421;  136  S.  W.  187;  Brett  v.  Sovereign 
Camp  "W.  0.  W.,  153  Mo.  App.  698;  134  S.  W.  1073. 

539Garretson  v.  Equitable,  etc.,  Ass'n,  74  la.  419;  38.  N.  W.  127.  See 
also  Gabbutt  v.  Citizens,  etc.,  Ass'n,  84  la.  293;  51  N.  W.  148;  Drum  v. 
Benton,  13  App.  D.  C.  245. 
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not  mailed  to  the  insured  would  not  be  disturbed,  such  mailing 
being  proved  only  by  the  general  course  of  business  of  the  com- 
pany. Mortality  assessments  are  not  premiums  within  the  mean- 
ing of  the  New  York  statute  requiring  notice  before  forfeiture,"" 
because  they  are  uncertain  in  'amount  and  time  of  payment  and 
are  only  payable  on  notice  and  demand.  Where  the  by-laws  re- 
quired payment  of  assessments  within  thirty  days  after  notice 
and  an  illegal  notice  was  issued  May  26th  which  was  validated 
at  a  lodge  meeting  on  July  11th,  such  action  amounts  to  an  ex- 
tension of  time  of  payment  to  August  llth.^*' 

§487.  The  Same  Subject :  Contents  of  Notice. — The  contents 
of  the  notice  and  its  form  should  conform  to  the  requirements  of 
the  by-laws  or  constitution  of  the-  society.  If  official  stamp  of 
the  collector  is  required  its  omission  will  vitiate  the  notice."^ 
Thus,  where  the  by-laws  required  'a  notice  of  an  assessment  to 
be  given  to  the  members,  which  should  include  a  list  of  deaths 
since  the  last  assessment  notice  and  notify  them  of  the  amount 
due  to  the  benefit  fund,  a  notice  which  did  not  do  this  was  held 
void."^  In  this  case  the  Supreme  Court  of  Michigan  said :  "The 
defendant  company  was  insisting  on  a  forfeiture.  The  entire  de- 
fense rested  upon  it  to  defeat  the  plaintiff's  claim.  Forfeitures 
of  policies  of  insurance  are  not  to  be  favored.  The  beneficiaries 
under  them  are,  perhaps,  we  may  safely  say,  in  two-thirds  of  the 
cases,  persons  not  learned  in  the  technicalities  of  the  language 
in  which  they  are  not  unfrequently  couched;  and  in  construing 
them  courts  will,  whenever  a  forfeiture  is  claimed,  preserve,  if 
possible,  the  equitable  right  of  the  holder.  The  two  things  omitted 
in  this  notice  mailed  were  tc  be  notified  to  Mr.  Miner ;  and  the 
time  for  making  payment,  which  gave  the  right  to  the  forfeiture 
claimed,  did  not  begin  to  run  until  the  propei-  notice  was  given 
as  required  by  the  by-law  quoted.  And  there  was  something  of 
substance  in  the  part  omitted  from  the  notice.     In  case  of  the 

54oMerriam  v.  Keystone,  etc.,  Ass'n,  138  N.  Y.  116;  33  N.  E.  738. 

siiZender  v.  Detroit  Lodge  Knights  of  Royal  Ark,  (Mich.)  157  N. 
W.  361. 

542Cronin  v.  .Supreme  Council,  etc.,  199  111.  228;  65  N.  E.  323;  re- 
versing 101  111.  App.  479. 

543  Miner  v.  Mich.  Mut.  Benev.  Ass'n,  63  Mich.  338;  29  N.  "W.  852. 
See  Grand  Lodge  v.  Marshall  31  Ind.  App.  534;  68  N.  E.  605. 
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absence  or  loss  of  his  certificate  the  notice  would  furnish  him 
with  the  only  information  of  the  amount  he  was  called  upon  to 
pay ;  and  the  member  was  entitled  to  know  the  number  of  deaths 
since  the  last  'assessment,  for  by  this  information  alone  could  he 
form  any  opinion  as  to  the  honest  administration  of  the  com- 
pany's affairs,  or  as  to  the  care  exercised  in  the  selection  of  lives 
and  members."  ^^*  Want  of  a  seal  on  the  notice  will  not  invali- 
date it,^*^  and  a  notice  is  good  if  under  seal  of  the  lodge  though 
unsigned;  ^*^  a  member  is  not  entitled  to  notice  of  the  suspension 
of  the  lodge  unless  the  by-laws  so  provide. ^*^  The  requirements 
of  the  by-laws  relative  to  the  form  and  contents  of  the  notice  may 
be  waived  by  the  member  as  by  paying  assessments  under  an 
informal  notice ;  ^**  an  application  for  reinstatement  is  a  waiver 
of  any  defects  in  the  notice  of  the  assessments  under  which  the 
member  was  suspended.^*'  Refusal  to  pay  on  grounds  other  than 
want  of  notice  is  a  circumstance  to  show  notice.^^"  A  notice  re- 
quiring payment  in  thirty  days  when  the  by-laws  allowed  forty, 
was  held  a  nuUity,^^^  and  so  with  a  twenty-eight-day  notice,  the 
by-laws  requiring  thirty.^^'  Where  the  notice  is  required  to  be 
given  by  a  certain  person,  as  by  the  general  secretary,  the  notice 

544  Bates  V.  Detroit  Mut.  Benev.  Ass'n,  51  Mich.  587;  17  N.  W.  67; 
Covenant  Mut.  Benev.  Ass'n  v.  Spies,  114  111.  463;  Supreme  Lodge  K.  of 
H.  V.  Johnson,  78  Ind.  110;  Slebert  v.  Chosen  Friends,  23  Mo.  App.  268; 
Maginnis  v.  N.  O.  Cotton  Exch.,  etc,  43  La.  Ann.  1136;  10  Sou.  180; 
Dowling  V.  Knights  L.,  etc.,  Co.,  116  Mich.  471;  74  N.  W.  725;  Miller  v. 
U.  S.  Grand  Lodge,  etc.,  72  Mo.  App.  499;  Supreme  Counc,  etc.v.  Winter, 
108  Ky.   141;    55   S.  W.   908. 

545  Karcher  v.  Supreme  Lodge,  etc.,  137  Mass.  368;  Heffernan  v.  Supreme 
Counc.  A.  L.  H.,  40  M.  A.  605. 

546  Hansen  v.  Supreme  Lodge  K.  of  H.,  140  111.  301;   29  N.  E.  1121. 
547Peet  V.  Great  Camp  T.  0.  T.  M.,  83  Mich.  92;   47  N.  W.  119. 

548  Stewart  v.  Supreme  Counc.  A.  L.  H.,  36  M.  A.  319;  Hefifernan  v. 
Sup.  Counc. -A.  L.  H.,  40  M.  A.  605.  See  also  Ry.  Passengers,  etc.  v. 
Leonard,  82  111.  App.  214;  Supreme  Counc,  etc.  v.  Winter,  108  Ky.  141; 
55  S.  W.  908. 

649  Hansen  v.  Supreme  Lodge  K.  of  H.,  140  111.  301;  29  N.  B.  1121; 
Grand  Lodge  A.  O.  U.  W.  v.  Cressey,  47  111.  App.  616. 

BsoHollister  v.  Quincy  Ins.  Co.,  118  Mass.  478. 

551  Haskins  v.  Kentucky  Grangers'  Mut.  Benev.  Soc,  7  Ky.  L.  371; 
Frey  v.  Wellington  Mut.  Ins.  Co.,  4  Ont.  App.  293. 

552  United  States  Mut.  Ace.  Ass'n  v.  Mueller,  151  111.  254;  37  N.  E. 
882. 
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must  be  signed  by  him,  but  may  be  mailed  by  one  subordinate, 
as  the  local  secretary.'^' 

§  488.  The  Same  Subject:  Service  of  Notice. — Notice  may  be 
given  in  any  way  the  by-laws  may  prescribe,  for  the  parties  may 
agree  what  shall  or  shall  not  be  notice.  And  they  may  agree 
that  assessments  shall  be  paid  without  notice."^  If  the  by-laws 
provide  tSat  notice  may  be  given  by  mail  it  is  sufficient  to  prove 
the  mailing;  and  the  failure  of  the  notice  to  reach  the  assured, 
by  reasons  of  its  miscarriage  in  the  mail,  or  the  absence  of  the 
assured,  will  not  excuse  the  non-payment  of  the  assessment  within 
the  prescribed  time.'^^  It  must,  however,  be  mailed  to  the  correct 
address.^^"  Notice  to  the  husband  is  not  notice  to  the  wife,  though 
both  be  members.^^''  It  is  competent  for  the  parties  to  agree 
what  shall  be  notice  and  it  is  enough  to  conform  to  the  agree- 
ment as  contained  in  the  by-laws,  as,  for  example,  that  publica- 
tion in  a  newspaper  shall  be  notice.^^*  And  if  it  is  provided  that 
notice  shall  be  given  by  publication,  the  mailing  of  the  paper 
containing  a  notice  of  assessment  is  mailed  within  a  reasonable 
time  on  the  4th  day  of  the  month,°'°  but  publishing  a  notice  of 
the  assessment  in  the  official  newspaper  does  not  amount  to  send- 
ing notice,  the  laws  providing  that  written  or  printed  notice  shall 

853  Payne  v.  Mut.  Relief  Soc.  6  N.  Y;  S.  365;  17  Abb.  N.  C.  53. 
'     S54  Lavin  v.  Grand  Lodge,  etc.,  104  Mo.  App.  1;  78  S.  "W.  325. 

555  Greeley  v.  Iowa  State  Ins.  Co.,  50  la.  86;  Yoe  v.  B.  C.  Howard  M. 
A.  Ass'n,  63  Md.  86;'  Weakly  v.  Northwestern  B.  &  M.  A.  Ass'n,  19  Bradw. 
32T;  Borgrafe  v.  Supreme  Lodge  K.  &  L.  of  H.,  22  Mo.  App.  127;  Epstein 
V.  Mut.  Aid,  etc.,  Ass'n,  28  La.  Ann.  9S8;  Union  Mut.  Ace.  Ass'n  v. 
Miller,  26  111.  App.  230;  Fore  v.  Supreme  Lodge  K.  of  H.,  41  M.  A.  106; 
Jones  V.  Sisson,  6  Gray,  288;  York  Co.  Ins.  Co.  v.  Knight,  48  Me.  75; 
Atl.  F.  Ins.  Co.  V.  Sanders,  36  N.  H.  252;  Modern  Woodmen  y.  Tevls,  54 
C.  C.  A.  293;  117  Fed.  369;  Hannum  v.  Waddill,  135  Mo.  153;  36  S.  W.  616. 

656Molloy  V.  Supreme  Counc,  etc.,  93  la.  504;  61  N.  W.  928;  Water- 
worth  V.  Am  Order,  etc.,  164  Mass.  574;  42  N.  E.  106. 

55T  Gabbutt  V.  Citizens,  etc.,  Ass'n,  84  la.  293;  51  N.  W.  148.  See  also 
Garretson  v.  Equitable,  etc.,  Ass'n,  74  la.  419. 

558  Northampton,  etc.,  Ins.  Co.  v.  Stewart,  39  N.  J.  L.  486;  Epstein 
v.  Mut.  Aid,  etc.,  Ass'n,  28  La.  Ann.  938;  Underwood  v.  Modern  Wood- 
men of  Am.,  141  la.  240;  119  N.  W.  610.  In  case  of  advertising  the  time 
runs  from  date  of  last  publication. 

559  scheiber  v.  Protected  Home  Circle,  146  111.  App.  574. 
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be  made  and  sent  as  the  society  may  provide.^*"  Where  the  char- 
ter provided  that  the  members  should  be  notified  of  assessments' 
by  circular  or  verbally,  and  that  if  they  did  not  pay  within  a 
fixed  time  they  would  forfeit  their  rights,  it  was  held  that  such 
personal  liability  could  not  attach  by  merely  mailing  the  notice 
if  it  was  not  in  fact  reeeived.^^"^  In  this  case'""^  the  Court  says: 
"As  to  the  second  point,  was  the  fact  of  mailing  the  paper  which 
contained  the  information  for  the  member  sufficient  o'f  itself  to 
constitute  the  notification  required  by  the  charter?  The  propo- 
sition here  is  that  it  makes  no  difference  whether  the  member 
ever  gets  knowledge  of  the  assessment  upon  him  or  not,  provided 
notice  of  it  is  regularly  mailed  to  him,  and  therefore  the  conten- 
tion is  to  be  viewed  on  the  assumption  that  he  does  not  get  it. 
The  language  of  the  charter  is  that  the  member  is  to  be  'notified 
by  the  secretary  or  otherwise,  either  by  circular  or  a  verbal  no- 
tice.' The  consequences  to  flow  from  this  notification  are  ad- 
mitted to  be  important.  A  fixed  personal  liability  is  to  depend 
upon  it;  and  further,  in  case  of  failure  to  respond  by  payment 
of  the  sum  assessed  as  communicated  by  the  'notice,'  during  a 
given  number  of  days,  the  member  is  to  stand  unprotected  by  his 
policy  and  wholly  without  remedy  or  redress  in  case  of  loss.  In 
principle  it  is  not  easy  to  distinguish  the  nature  of  the  required 
notification  from  the  office  and'  object  of  service  of  process,  and 
here  would  seem  to  be  as  much  reason  for  real  notice  in  the  case 
in  question  as  in  the  case  of  an  action.  The  destruction  of  a  mail, 
or  accidents  preventing  the  delivery  of  matter,  or  even  a  consid- 
erably delay,  might  at  any  time,  without  fault  of  the  person  in-' 
sured,  eventuate  in  widespread  loss  and  injustice.  No  construc- 
tion, open  to  so  much  objection,  should  be  admitted  unless  ren- 
dered necessary  by  the  terms  of  the  charter;  and  they  do  not 
require  it.  On  the  contrary,  they  contemplate  that  the  members 
shall  have  real  information  of  the  assessment.  The  provision  is 
not  that  notice  or  information  shall  be  mailed,  or  sent  or  for- 
warded.    The  members  are  to  be  'notified,' — that  is,  informed; 

580  Grand  Legion,  etc.,  v.  Beaty,  224  111.  346;  79  N.  E.  505. 

eeoa  Castner  v.  Farmers'  Mut.  P.  Ins.  Co.,  50  Mich.  273 ;  People  v.  Ho- 
boken  Club,  14  N.  Y.  Supp.  76.  See  also  Crockett  v.  Order,  etc.,  24  Ohio 
Cir.  Ct.  421. 

oeob  Castner  v.  Farmers'  M.  P.  Ins.  Co.,    supra. 
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to  have  made  known  to  them  the  fact  of  the  assessment;  ajid 
this  is  permitted  to  be  done  either  by  oral  statements  to  the  mem- 
bers or  by  delivery  to  them  of  written  statements  through  the 
agency  of  the  postoMce  or  some  other."  Mailing  the  notice  is 
sufficient  if  it  was  in  fact  received.^-"  Where  the  assessment  was 
payable  thirty  days  after  notice  and  no  notice  was  received,  no 
forfeiture  will  result  in  the  absence  of  an  express  provision  to 
that  effect;'"  and  if  the  assessment  be  payable  a  specified  length 
of  time  after  notice  such  notice  must  be  actual  and  it  is  not 
enough  that  the  notice  was  taken  from  the  postoffice  by  an  un- 
authorized person  and  was  in  fact  never  seen  by  the  assured,  he 
being  too  sick  at  the  time  to  understand  any  business  and  the 
envelope  being  unopened ;  ^''  and  especially  if  the  assessment  is 
payable  a  certain  length  of  time  after  reception  of  notice."*  If 
the  laws  of  the  society  provide  that  the  member  shall  be  notified 
of  assessments,  but  does  not  state  how  he  shall  be  notified,  the 
notice  must  be  personal  and  actual.'*'  Where  no  method  of  notice 
is  prescribed  it  is  sufficient  to  give  actual  notice  and  personal 
notice  is  'a  publication  within  the  meaning  of  that  term  used  in 
the  by-laws.'**  A  provision  in  the  laws  of  a  benefit  association 
that  notice  of  an  assessment  should  be  mailed  by  the  financier 
of  the  subordinate  lodge  not  later  than  the  8th  of  the  month  has 

5«i  Benedict  v.  rGand  Lodge  A.  0.  U.  W..  48  Minn.  471;  51  N.  W.  371; 
See,  as  to  proof  of  mailing,  Ry.  Passenger,  etc.,  Ass'n  v.  Leonard,  82 
111.  App.  214;  National  Union  v.  Shipley,  92  111.  App.  355;  Hunter  v. 
National  Union,  197  111.  478;  64  N.  E.  356;  Mills  v.  Home  Benev.  Ass'n, 
105  Cal.  232;  38  Pac.  723. 

582  Merriman  v.  Keystone,  etc.,  Ass'n,  138  N.  Y.  116;  33  N.  E.  738;  aftf.* 
18  N.  Y.  Supp.  305. 

563  Courtney  v.  U.  S.  Masonic,  etc.,  Ass'n  (la.),  53  N.  W.  238. 

584  Schmidt  V.  German,  etc.,  Ins.  Co.,  4  Ind.  App.  340;  30  N.  E.  939. 

566  Wachtel  v.  Noah  Widows  and  Orphans'  Soc,  84  N.  Y.  28;  Siehert  t. 
Chosen  Friends,  23  Mo.  App:  268;  Castner  v.  Farmers'  Mut.  F.  Ins.  Co., 
supra;  Borgraefe  v.  Supreme  Lodge  Knights  and  Ladies  of  Honor,  22 
Mo.  App.  127;  Fields  t.  United  Brotherhood,  etc.,  60  111.  App.  258. 

566  Jones  V.  Sisson,  6  Gray  288.  As  to  statutory  notice,  Shrimpton  v. 
Fanners',  etc.,  123  la.  102;  98  N.  W.  613;  French  v.  Hartford  L.,  etc., 
169  Mass.  510;  48  N.  E.  268;  Bridges  v.  National  Union,  73  Minn.  486; 
76  N.W.  270;  Smith  v,  Covenant,  etc.,  Ass'n,  16  Tex.  Civ.  A.  593;  43  S.  W.  819. 
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been  held  to  be  directory  only  and  not  essential.^^'  If  a  letter  be 
mailed  the  presumption  is  that  it  was  received. 

The  regular  address  of  a  member  means  the  place  where  the 
member  would  be  likely  to  get  his  mail.  To  sustain  a  forfeiture 
for  non-payment  it  must  appear  that  the  notice  was  received  by 
the  member  in  time  for  him  to  have  acted  upon  it  where  it  was 
not  delivered  at  his  regular  address,^^'  and  where  the  by-laws 
provides  for  notice  by  mailing  to  the  last  known  address,  it  is 
immaterial  that  the  secretary  knew  that  the  member  had 
moved.^*'  The  custom  of  giving  notice  of  an  assessment  may  be 
a  waiver  of  a  right  of  forfeiture  for  non-payment  without  such 
notice.^'"' 

Where  the  officers  of  an  association  agreed  to  send  a  notice  to 
a  third  person  in  behalf  of  an  insane  member  such  agreement 
must  be  complied  with."^ 

§  489.  From  What  Time  the  Period  Allowed  for  the  Payment 
of  Assessment  Dates. — ^Where  the  laws  of  the  society  require  that 
the  assessments  shall  be  paid  within  a  certain  number  of  days 
"from  the  date  of  the  notice"  thereof,  the  date  will  be  construed 
to  mean  the  day  it  is  delivered  or  received,  'and  not  the  date  writ- 
ten in  the  notice  or  the  day  it  is  mailed,  and  in  computing  the 
number  of  days  the  day  on  which  the  notice  is  received  will  be 
excluded.^'^    But,  by  agreement  of  the  parties,  the  period  may 

566  Benedict  v.  Grand  Lodge  A.  O.  U.  W.,  48  Minn.  471;   51  N.  W.  371. 

567  Benedict  v.  Grand  Lodge,  etc.,  supra;  Rosenthal  v.  Walker,  111  U. 
S.  185;  Brlggs  v.  Hervey,  130  Mass.  186;  Russell  v.  Buckley,  4  R.  I.  525. 

568Bange  v.  Supreme  Council  L.  of  H.,  179  Mo.  App.  21;    161  S.  W. 
'652.    See  also  Mut.  L.  Ind.  Ass'n  v.  Scott,  170  Ala.  420;  54  Sou.  182. 
689  Goldberger  v.  U.  S.  Grand  Lodge,  136  N.  Y.  Supp.  13;  77  Misc.  136. 

570  Supreme  Council  C.  B.  L.  v.  Grove,  176  Ind.  356;   96  N.  E.  159. 

571  Buchanan  v.  Supreme  Conclave,  etc.,  178  Pa.  St.  465;  35  Atl.  873; 
34  L.  R.  A.  436.  See  also  Woodmen,  etc.  v.  Gilliland,  11  Okl.  384;  67 
Pac.  485. 

572  Protection  L.  Ins.  Co.  v.  Palmer,  81  111.  88;  National  Mut.  Ben. 
Ass'n.  V.  Miller,  85  Ky.  88;  2  S.  W.  900;  Wetmore  v.  Mut.  Aid,  etc., 
Ass'n,  23  La.  Ann.  770;  United  States  Mut.  Ace.  Ass'n  v.  Mueller,  151- 
III.  254;  37  N.  E.  882;  N.  W.,  etc.,  Ass'n  v.  Schauss,  148  111.  304;  35  N.  E. 
7747;  Great  Western,  etc.,  Ass'n  v.  Colmar,  7  Colo.  App.  275;  43  Pac. 
159;  Ferrenbach  v.  Mutual  R.  ^U  Ass'n,  59  C.  C.  A,  307;  121  Fed. 
945;   Sup.  Counc,  etc.  v,  Gootee,  32  C,  C.  A,  436;   61  U.  S.  App,  617, 
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run  from  the  time  of  mailing  the  notice."^  Where  notice  was 
required  to  be  given  "at  once,"  but  the  secretary  did  not  send  it 
until  thirteen  days  had  elapsed,  such  notice  requiring  payment 
to  be  made  within  thirty  days  from  its  date  'and  the  member  died 
thirty-four  days  after  the  date  of  the  notice,  it  was  held  that  no 
forfeiture  resulted."^  Where,  by  the  terms  of  the  contract,  the 
assured  agreed  to  pay  to  the  association  an  assessment  upon  the 
death  of  any  member,  "within  thirty  days  after  date  of  said 
death,  being  notified  thereof  by  publication  in  one  daily  news- 
paper published  in  the  city  of  New  Orleans,  in  English,  German, 
and  one  in  French,  for  five  consecutive  days,"  it  was  held  that 
under  this  clause  the  assured  was  allowed  the  entire  thirty  days, 
commencing  and  counting  from  'and  after  the  last  five  days  of 
publication,  within  which  to  pay  an  assessment.^''^  But  the  laws 
of  the  society  may  provide  otherwise,  in  which  case  the  agree- 
ment of  the  parties  determines  the  question.^^^  The  member  has 
until  midnight  of  the  day  on  which  the  assessment  is  due  to  pay 
j^-  677  ipj^g  member  may  waive  the  manner  of  giving  the  notice 
of  an  assessment  as  by  corresponding  with  the  company  about 
paying  it,^'^  or  by  a  custom  of  paying  assessments  on  informal 
notice.^''' 

The  court  will  construe  the  laws  as  to  payment  liberally,  and 
where  it  was  uncertain  at  what  time  an  assessment  was  to  be  paid 
or  whether  a  double  payment  was  required,  it  will  give  the  mem- 
ber the  benefit  of  the  doubt.^'" 

89  Fed.  941;  Shelden  v.  National  Mas.  Ace.  Ass'n,  122  Mich.  403;  81 
N.  W.  266;  Cronin  v.  Supreme  Counc,  etc.,  199  Hi  228;  65  N.  E. 
323. 

573  Ross  V.  Hawkeye  Ins.  Co.,  83  la.  586;  50  N.  W.  47  Hicks  v.  National 
L.  Ins.  Co.,  9  C.  C.  A.  215;  Fed.  690;  Survlck  v.  Valley  M.  L.  I.  Co.  (Va.), 
23  S.  E.  223. 

571  Knight  V.  Sup.  Counc.  O.  C.  F.,  6  N.  Y.  Supp.  427. 

575  Wetmore  v.  Mutual  Aid,  etc.,  Ass'n,  supra. 

576  Weakly  v.  Northwestern  Benev.  &  Mut,  Aid  Ass'n,  19  Bradw.  327; 
Benedict  v.  Grand  Lodge  A.  O.  U.  W.,  48  Minn.  471;  51  N.  W.  371. 

5T7  0chs  V.  Homestead  Ins.  Co.,  4  Pittsburg  L.  J.  98. 
578Hollister  v.  Quincy  Ins.  Co.,  118  Mass.  478. 

579  Stewart  v.  Sup.  Counc.  A.  L.  H.,  36  Mo.  App.  319;    Heffeman  v. 
Same,  40  M.  A.  605. 
ssoHobson  V.  Accidental  Mut.  Benev.  Ass'n,  87  Kan.  515;  126  Pac.  642. 
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§  490.    Manner  of  Paying  Assessment. — What  is  Payment. — 

Unless  the  constitution  and  by-laws  require  the  payment  of  the 
assessment  in  money  there  is  no  reason  why  the  same  rule  should 
not  apply  as  in  the  case  of  life  insurance  companies  and  payment 
be  made  by  note,  check,  money  order  or  anything  that  may  be 
accepted  by  the  agent  as  money  ;^"  such  as  an  agreement  to  pay 
in  printing  ;^'2  or  a  check  which  was  mailed  in  accordance  with 
a  former  practice;^*'  and  if  the  custom  or  notice  authorizes  the 
inference,  mailing  the  remittance  is  payment.^'^  In  the  absence 
of  a  custom,  check  mailed  before  the  day  for  payment  but  not 
received  until  afterwards  is  not  payment.^''  It  is  no  excuse  for 
non-payment  of  an  assessment  that  the  company  owes  the  mem- 
ber a  less  sum  if  he  does  not  offer  to  pay  the  balance.'^*  Nor,  if 
the  society  is  indebted  to  the  member,  is  it  bound  to  apply  the 
indebtedness  to  the  payment  of  an  assessment  unless  directed  to 
do  so  by  the  member.'*'^  Payment  m'ay  be  made  to  any  officer 
authorized  to  receive,  either  in  the  lodge  or  on  the  street,^'^  any 
custom  and  usage  to  the  contrary  notwithstanding.^''  But  pay- 
ment must  be  made  to  the  officer  authorized  to  receive  the  money ; 
if  made  to  any  other  person  it  must  be  shown  that  the  proper 
person  got  the  money.'^*     If,  however,  the  laws  authorize  the 

581  Kline  v.  National  Benev.  Ass'n,  111  Ind.  462;  11  N.  E.  620;  Pro- 
tection L.  Ins.  Co.  V.  Foote,  79  111.  361;  Lyon  v.  Travelers'  Ins.  Co.,  55 
Mich.  141;  Life  Ins.  Co.  v.  Dunklee,  16  Kan.  158.  A  wortUess  check 
is  not  payment.  Brady  v.  N.  W.  Mut.  Aid  A.,  190  Pa.  St.  595;  42  Atl. 
962. 

582Bixby  V.  rGand  Lodge,  etc.,  101  la.  505;  70  N.  "W.  737. 

sssKenyon  v.  Knights  Templar  ,etc.,  Ass'n,  122  N.  Y.  247;  25  N.  E. 
299;   affig.  48  Hun,  279. 

584Primean  v.  National  L.  Ass'n,  28  N.  Y.  Supp.  796. 

585Beeman  v.  Supreme  Lodge,  etc.,  215  Pa.  St.  627;  64  Atl.  797;  Eoth 
'  V.  Travelers'  Protective  Ass'n,  102  Tex.  241;  115  S.  W.  31;  affig.  108  S.  W. 
1039. 

586  HoUister  v.  Quincy  Ins.  Co.,  118  Mass.  478. 

587  Cay  wood  v.  Supreme  Lodge  K.  &  L.  of  H.,  171  Ind.  410;  86  N.  E.  482. 
588Manson  v.  Grand  Lodge,  etc.,  30  Minn.  509;  16  N.  W.  395. 

589  ma. 

59oLanzensky  v.  Supreme  Lodge,  etc.,  20  N.  Y.  St.  Rep.  795;  Farrie  v. 
Supreme  Council,  etc.,  15  N.  Y.  St.  155;  Roeding  v.  Sons  of  Moses, 
11  N.  Y.  Supp.  712;  Littleton  v.  Wells,  98  Md.  453;  56  Atl.  798;  Toelle  v. 
Central  Verein,  97  Wis.  322;  72  N.  W.  630;  Teeter  v.  United  L.  Ass'n, 
159  N.  Y.  411;  54  N.  E.  72;  affg.  42  N.  Y.  Supp.  119. 
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secretary  to  employ  an  assistant  and  by  custom  the  wife  of  the 
secretary  has  acted  as  such  assistant  and  received  the  payments, 
a  payment  to  her  will  be  good.^"  Unless  the  laws  of  the  order 
provide  that  local  or  subordinate  lodges  may,  extend  credit  for 
assessments,  this  cannot  be  done,  and  if,  by  the  rules  of  the  so- 
ciety, non-payment  of  an  assessment  ipso  facto  works  a  suspen- 
sion, or  forfeiture,  then  the  only  thing  that  will  save  the  non- 
paying  member  is  for  his  lodge  to  pay  the  assessment  for  him. 
This  it  may  do  unless  its  laws  forbid,  and  in  event  of  its  paying 
the  assessment  the  member  becomes  the  debtor  of  the  lodge.^" 
But  if  the  laws  of  the  order  require  that  to  suspend  a  member 
for  non-payment  of  an  assessment  some  affirmative  action  be 
taken  by  the  lodge,  failure  on  the  part  of  the  latter  to  do  such 
affirmative  act,  required  to  effect  a  suspension,  does  not  change 
the  statiis  of  the  delinquent  member  who  remains  in  good  stand- 
ing until' suspended  by  the  lodge.  This  failure  on  the  part  of  the 
lodge  to  take  action  may  virtually  amount  to  giving  credit,  for 
the  member  may  pay  up  before  anything  is  done.  And  the  lodge 
thus  remiss  in  its  duty  is  of  course  responsible  to  its  superior  for 
its  action.^^^*  Payment  can  be  made  within  the  time  allowed  by 
the  notice  though  the  member  be  dead,^^^''  and  even  if  not  paid, 
when  the  member  dies  before  the  time  of  payioaent  has  expired, 
no  forfeiture  can  be  claimed.^'^  A  society  is  not  bound  to  apply 
the  amount  paid  on  a  regular  assessment  to  the  additional  pre- 
mium required  to  be  paid  on  engaging  in  a  certain  occupation.^^^ 
"Where  a  member  offered  to  pay  dues  to  the  officer  whose  duty 
it  was  to  receive  same  and  he  refused  to  accept  payment,  the 
association  cannot  claim  forfeiture. ^^'    In  such  case  the  collector 

591  Anderson  v.  Supreme  Counc.  0.  C.  F.,  135  N.  Y.  107;  31  N.  E. 
1092;  affg.  16  N.  Y.  Supp.  947,  and  see  Supreme  Lodge,  etc.  v.  Davis, 
26  Colo.  252;  58  Pac.  595. 

592  See  Pulz  v.  Grand  Lodge,  etc.,' 13  N.  D.  559;  102  N.  W.  165;  Logsden 
v.  Supreme  Lodge,  34  Wash.  666;  76  Pac.  292. 

592a  Borgraefe  v.  Supreme  Lodge  K.  &  L.  of  H.,  22  Mo.  App.   127;    post; 
§  493. 
5921,  Bankers'  L.  Ass'n  v.  Stapp,  77  Tex.  517;  14  S.  W.  168. 

593  Moore  v.  Ry.  Conductors,  etc.,  Ass'n,  90  la.  721;  57  N.  "W.  623.  Elmer 
V.  Mut.  Benev.  L.  Ass'n,  19  N.  Y.  Supp.  189. 

694  Heal  Camp  W.  O.  W.  v.  Woods,  3'4  Colo.  1;   81  Pac.  281. 
595  Foresters  of  America  v.  Hollis,  70  Kan.  71;   78  Pac.  160. 
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is  the  agent  of  the  society.^''  A  custom  of  payment  of  dues  to  a 
third  person  who  remits  them,  if  acquiesced  in  by  the  society, 
does  not  work  a  forfeiture  if  a  payment  is  made  and  such  third 
party  fails  to  p'ay  over  the  money."''  Payment  to  a  local  agent 
is  payment  to  the  company.'^'  A  tender  to  the  collector  of  a  cur- 
rent assessment  is  a  sufficient  tender  and  cannot  be  applied  to 
payment  of  a  previous  assessment  advanced  by  the  collector.^" 
The  secretary  of  the  association  cannot  apply  the  remittance  for 
a  certain  assessment  to  the  payment  of  a  previous  unpaid  assess- 
ment without  authority.*""  Where  a  member  deposited  to  the 
credit  of  the  society  the  amount  of  one  assessment  in  advance  in 
accordance  with  the  rules  of  the  society,  he  is  not  delinquent  on 
a  subsequent  assessment  so  long  as  such  advance  payment  is  held 
by  the  society.^"^  Payment  by  the  treasurer  of  a  subordinate 
council  of  the  assessment  of  a  member  after  required  time  had 
elapsed  for  payment  is  not  a  payment  by  the  individual  mem- 
ber,*"^ and  where  the  collector  did  not  know  that  an  assessment 
paid  by  a  beneficiary  was  without  the  consent  of  the  member,  the 
company  is  not  estopped  to  allege  want  of  authority  in  the  bene- 
ficiary to  make  the  payment.*"'  The  paymeht  of  an  assessment 
in  default  is  valid  if  authorized  by  a  member  when  well,  though 
payment  was  made  when  he  was  unconscious  from  a  fatal  in- 
j^py  604    lUness  of  a  member  is  no  ground  for  refusing  to  accept 

696Loeliner  v.  Grand  Lodge  Order  Sons  of  Hermann,  74  Neb.  399;  104 
N.  W.  871;  Sovereign  Camp  Woodmen  of  the  World  v.  Hicks,  37  T.  C.  A. 
424;    84  S.  W.  425. 

597  Supreme  Hive  L.  0.  M.  W.  v.  Owens,  (Tex.  Civ.  App.),  167  S.  W.  233. 

598  O'Donnell  v.  Ridgeley  Protective  Ass'n,  98  Neb.  497;   153  N.  W.  547. 
589Bouchan  v.   Supreme  Lodge  K.  P.,  123  N.  Y.  Supp.   59;    67  Misc. 

407;  see  also  Masiman  v.  Equitable  Mut.  Benev.  Ass'n,  82  Kan.  670;  109 
Pac.  413. 

600  Burchard  v.  Western  Commercial  -Travelers  Ass'n,  139  Mo.  App.  606; 
123  S.  W.  973. 

eoiRambousek  v.  Sup.  Council,  etc.,  133  la.  375;  106  N.  W.  947;  Sleight 
V.  Supreme  Council  Mystic  Toilers,  133  Ga.  376;  107  N.  W.  183. 

602Coughlln  v.  Knights  of  Columbus,  79  Conn.  218;  64  Atl.  223. 

603  Proctor  V.  United  Order  of  the  Golden  Star,  203  Mass.  587;  89  N.  E. 
1042. 

eoiWatkins  v.  Brotherhood  of  American  Yeoman,  188  Mo.  App.  626; 
176  S.  W.  516. 
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his  dues  in  absence  of  false  statements  in  the  application.^os  ^nd 
the  deposit  of  the  total  amount  of  assessments  collected  by  an 
officer  of  a  society  without  retention  of  commissions  is  payment 
of  his  own  assessments.*"^  The  by-laws  of  an  association  often 
contain  a  provision  that  a  member  sick  is  entitled  to  have  his 
assessments  paid  for  him  by  the  local  lodge.  Such  provisions 
will  have  a  reasonable  interpretation,  but  the  fact  that  the  lodge 
owes  the  member  for  sick  benefits  does  not  defeat  the  right  of 
the  general  order  to  set  up  non-payment  as  a  defense,  the  by- 
laws providing  that  the  supreme  body  is  not  responsible  for  sick 
benefits.*"''  If  the  by-law  requires  notice  of  sickness  in  order  to 
entitle  the  member  to  have  his  assessments  paid,  sickness  in 
absence  of  required  notice  is  no  excuse  for  the  non-payment  of 
an  assessment.'""  An  agreement  on  the  part  of  the  lodge  to  pay 
a  certain  amount  for  sick  benefits  and  apply  same  to  the  payment 
of  assessments,  the  lodge  having  money  on  hand  sufficient  for  the 
purpose,  is  binding  and  constitutes  a  payment,*"^  and  if  the  by- 
laws provide  that  a  member  when  sick  cannot  be  suspended,  it  is 
immaterial  that  while  sick  the  member  admitted  that  she  was  in 
arrears  and  did  not  intend  to  pay  up  nor  continue  the  insur- 
ance.*^" Payment  to  a  former  collector  will  not  prevent  a  sus- 
pension unless  he  pays  the  same  over  to  the  lodge  within  the  time 
stipulated  by  the  laws  of  the  order.*^^ 

605  Meisenbach  v.  Supreme  Tent  K.  0.  T.  M.,  140  Mo.  App.  76;  119 
S.  W.  514. 

606  Knights  of  the  Maccabees  of  the  World  v.  Parsons,  T.  C.  A.  179  S. 
W.  78. 

607McCann  t.  Supreme  Conclave,  I.  O.  H.,  119  Md.  655;  87  Atl.  383; 
46  L.  R.  A.  (N.  S.)  537. 

608  Brotherhood  of  Ry.  Trainmen  v.  Dee,  101  Tex.  597;  111  S.  W.  396; 
reversing  108  S.  W.  492;  Sterling  v.  Head  Camp,  etc.,  28  Utah  505-526; 
80  Pac.  375-1110. 

609johanson  v.  Grand  Lodge,  etc.,  31  Utah  45;  86  Pac.  494;  Rogers 
V.  Union  Benev.  Soc,  111  Ky.  598;  64  S.  W.  444;  55  L.  R.  A.  605;  Royal 
Fraternal  Union  v.  Stahel  (Tex.  Civ.  App),  126  S.  W.  920;  National  Council 
J.  O.  U.  M.  V.  Thomas,  163  Ky.  364;  173  S.  W.  813;  Knights  of  Modern  Mac- 
cabees V.  Mayfield  (Tex.  Civ.  App.),  147  S.  W.  675;  Pfingston  v.  Grand 
Lodge,  etc.,.  41  Ind.  App.  9;  93  N.  B.  254. 

610  Grand  Temple,  etc.,  v.  Counts  (Tex.  Civ.  App.),  157  S.  W.  1180. 

811  Supreme  Lodge  of  Pathfinder  v.  Johnson,  47  Tex.  Civ.  App.  109;  104 
S.  W.  508. 
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§  491.  What  Does  Not  Excuse  Non-Payment. — ^Neither  insan- 
ity, sickness  nor  absence  is  an  excuse  for  non-payment  of  assess- 
ments, the  payment  being  an  act  that  can  be  performed  for  the 
member  by  some  other  person.*^^  Nor  can  the  fact  advantage 
that  enough  was  due  the  member  from  another  but  distinct  fund 
of  the  lodge  to  pay  the  assessment.*^^  But  it  would,  of  course, 
be  competent  for  the  parties  to  agree  in  a  competent  way,  as  in- 
the  by-laws  of  the  society,  that  sickness  or  any  other  condition 
of  the  member  should  excuse  the  payment.^^^  Many  orders  have 
a  provision  that  in  case  of  sickness  of  a  member  his  assessments 
shall  be  paid  for  him  by  the  lodge.  Such  a  law  is  valid,  but  the 
member  must  bring  himself  within  its  terms  by  compliance  with 
the  required  conditions.^^'  Failure  of  a  lodge  to  act  on  a  card 
may  be  an  excuse.*^®  Insolvency  of  the  association  excuses  pay- 
ment,^^''  or  violation  of  charter.*^*    Or  a  demand  for  an  excessive 

6i2Hawksliaw  v.  Sup.  Lodge  K.  of  H.,  29  Fed.  773;  Carpenter  v. 
Centennial  M.  L.  Ass'n,  68  la.  453;  Yoe  v.  Benev.  Ass'n,  63  Md.  86;  Smith 
V.  Sovereign-Camp,  179  Mo.  119;  77  S.  W.  862;  Sheridan  v.  Modern 
Woodmen  of  Am.,  44  "Wash.  230;  87  Pac.  137;  7  L.  R.  A.  (U.  S.)  973; 
ante,  §  459. 

eisLeffingwell  v.  Grand  Lodge,  etc.,  86  la.  279;  53  N.  W.  243;  Han- 
sen y.  Supreme  L.  K.  of  H.,  140  111.  301;  29  N.  E.  1121;  Ancient  Order 
United  Workmen  v.  Moore,  1  Ky.  L.  93.  But  to  the  contrary  see  Elliott 
V.  Grand  Lodge,  2  Kan.  App.  230;  42  Pac.  1009;  Columbian,  etc.,  v.  Hopper, 
24  Ind.  App.  169;  53  N.  E.  1051;  Bertling  v.  EdwM'ds,  84  111.  App.  471; 
Fraternal  A.  Ass'n  v.  Powers,  67  Kan.  420;  73  Pac.  65.  See  also  Knights 
Templar,  etc.,  Co.  v.  Vail,  206  111.  404;  68  N.  E.  1103;  Logsden  v.  Supreme 
Lodge,  etc.,  34  Wash.  666;  76  Pac.  292;  Supreme  Counc,  etc.  v.  Welsch, 
60  Kan.  858;  57  Pac.  115;  Albrecht  v.  Peoples,  etc.,  Soc,  129  Mich.  444; 
89  N.  W.  44;  Supreme  Lodge,  etc.  v.  Meister,  105  Ills.  App.  47;  affd.  204 
111.  527;  68  N.  E.  454.  See  also  Rogers  v.  Union  Benev.  Soc,  111  Ky.  598; 
64  S.  W.  444;   55  L.  R.  A.  605. 

614  Grand  Lodge  A.  O.  U.  W.  v.  Brand,  29  Neb.  644;  46  N.  W.  95.  See 
also  preceding  section. 

615  Smith  V.  Sovereign  Camp,  etc.,  87  Minn.  417;  92  N.  W.  337;  Curtin  v. 
Grand  Lodge,  etc.,  65  Mo.  App.  294;  Sleight  v.  Supreme  Council,  121  la. 
724;  96  N.  W.  1101;  Independent  Order,  etc.,  v.  Noncrief,  96  Miss.  419;  50 
Sou.  588. 

616  Schlosser  v.  Grand  Lodge,  etc.,  94  Md.  362;  50  Atl.  1048. 

617  Burden  v.  Mass.  S.  F.  Ass'n,  147  Mass.  360;  17  N.  E.  874;  in  re  Equit- 
able R.  F.  Ass'n,  131  N.  Y.  354;  30  N.  E.  114. 

818  Fogg  V.  Supreme  Lodge,  etc.,  156  Mass.  431;  31  N.  E.  289. 
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amount  not  authorized  by  the  contract.*^^  But  failure  of  the 
proper  officer  to  receive  the  money  in  time  does  not  excuse.*^" 
Nor  a  failure  of  the  subordinate  lodge  to  hold  meetings.^^^ 

An  agreement  by  the  clerk  of  the  local  camp  to  pay  assessments 
of  a  member  is  no  defense,  because  of  the  statute  prohibiting 
waiver  by  lodges.^^^  Belief  by  the  beneficiary  that  insured  is 
dead  is  no  excuse  for  her  failure  to  pay  an  assessment,^^^  and  the 
custom  of  the  secretary  to  go  to  the  homes  of  members  to  collect 
assessments,  of  which  the  Supreme  Lodge  had  no  notice,  is  a 
mere  courtesy  on  which  no  rights  could  be  based. ^^^  But  the 
action  of  the  collector  in  collecting  overdue  premiums  may  be 
binding  on  the  Supreme  Body  because  of  knowledge,*^^  A  mem- 
ber is  not  in  default  for  non-payment  of  assessments  if  the  by- 
laws authorize  a  loan  fund  whereby  the  lodge  pays  the  assess- 
ment.^^^  Where  the  amount  due  under  a  life  policy  for  sick 
benefits  was  sufficient  to  pay  the  premiums  until  the  death  of  the 
insured,  such  amount  should  have  been  applied  by  the  company 
for  that  purpose  and  prevents  forfeiture. ^^'  Where  a  local  agent 
refused  to  receive  the  monthly  assessment  which  was  tendered, 
the  insured  was  not  obligated  to  make  tenders  of  subsequent  as- 
sessments.^^* 

^  492.  Consequences  of  Non-Payment:  Suspension. — Unless 
the  constitution  'and  laws  of  the  society  make  non-payment  of  an 
assessment.operate  as  a  forfeiture,  the  failure  of  a  member  to  pay 

einMargesson  v.  Mass.  Benev.  Ass'n,  165  Mass.  262;  42  N.  E.  1132; 
Langdon  v.  Mass.  Benev.  A.,  166  Mass.  316;   44  N.  E.  226. 

620  Rice  V.  Grand  Lodge,  etc.,  103  la.  643;  72  N.  W.  770;  Marcoux  v. 
Society,  etc.,  91  Me.  250;   39  Atl.  1027. 

621  Supreme  Lodge,  etc.,  v.  Keener,  6  Tex.  Civ.  A.  267;  26  S.  "W.  1084. 

622  Sovereign  Camp  W.  0.  W.  v.  Wagmon  (Tex.  Civ.  App.),  164  S.  W. 
1082. 

623Mooney  v.  Supreme  Council  R.  A.,  243  Pa.  463;  90  Atl.  132. 
e24Pietclier  v.  Supreme  Lodge  L.  of  H.  (Tex.  Civ.  App.),  135  S.  W.  201. 

625  National  Benev.  Ass'n  v.  Elzle,  35  App.  D.  C.  294;  Taylor  v.  Ameri- 
can Patriots,  152  Ills.  App.  578. 

626  Fitzpatrick  v.  Knights  of  Columbus,  128  "N.  Y.  Supp.  366;  143  App. 
Div.  540;  rehearing  denied,  129  N.  Y.  Supp.  1122. 

627  American  National  Ins.  Co.  v.  Mooney,  111  Ark.  514;  164  S.  W.  276. 

628  Supreme  Lodge  K.  P.  v.  Connelly,  185  Ala.  301;  64  So.  362;  Kulberg 
v.  National  Council  K.  &  L.  of  S.,  124  Minn.  437;  145  N.  W.  120. 
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such  assessment  only  makes  him  liable  to  expulsion  from  the  so- 
ciety or  suspension  from  its  benefits,  for  which  some  affirmative 
action  of  the  lodge,  or  society,  is  necessary,  and  the  mere  act  of 
the  secretary  in  marking  the  member's  account  as  "suspended" 
is  hot  sufficient.*^'  If  the  member  is  by  some  affirmative  act  sus- 
pended by  the  lodge,  and  has  notice  of  such  act  and  does  not 
exercise  the  right  of  appeal  secured  him  by  the  laws  of  the  order, 
the  action  of  the  lodge,  if  such  lodge  had  jurisdiction,  is  final  and 
cannot  be  assailed  in  an  action  on  the  certificate  'after  a  mem- 
ber's death.®'"  But  the  attempt  of  a  superior  officer,  or  lodgie, 
to  suspend  a  lodge  or  its  members,  without  notice  and  authority 
to  try  such  lodge  or  members,  is  a  usurpation  which  cannot  affect 
the  legal  rights  or  status  of  anyone.®^^  Forfeiture  cannot  be  de- 
clared after  the  death  of  the  member.®'^  Neither  can  the  pay- 
ment of  assessments  after  the  death  of  the  member,  if  the.  laws 
do  not  authorize  the  payment,  save  the  forfeiture.*^'  If,  how- 
ever, by  the  laws  of  the  society,  non-payment  of  an  assessment 
operates  as  a  forfeiture,  time  is  of  the  essence  of  the  contract 
and  the  member  must  elect,  every  time  he  is  called  upon  to  pay 
an  assessment,  either  to  pay  within  the  stipulated  time,  or  suffer 
the  penalty  of  loss  of  membership  and  its  benefits  by  neglecting 
or  refusing  to  pay  within  that  time.*'*  Judge  Seymour  D.  Thomp- 

Bss)  Scheu  V.  Grand  Lodge,  etc.,  Independent  Foresters,  17  Fed.  214;  Sup- 
ple V.  Iowa  State  Ins.  Co.,  58  la.  29;  Columbia  Ins.  Co.  v.  Buckley,  83  Pa. 
St.  293;  Olmstead  v.  Farmers'  Mut.  F.  Ins.  Co.,  50  Mich.  200i  N.  W.  Trav- 
eling Men's,  etc.,  Ass'n  v.  Schauss,  148  111.  304;  35  N.  E.  747;  Supreme 
Lodge,  etc.,  v.  Kallnski,  57  Fed.  348;  Starnes  v.  Atlanta  Police  Ass'n,  2 
Ga.  App.  237;  58  S.  E.  481. 

ssoKarcher  v.  Supreme  Lodge  K.  of  H.,  137  Mass.  368;  Chamberlain  v. 
Lincoln,  129  Mass.  70;  Mulroy  v.  Knights  of  Honor,  28  Mo.  App.  463. 

631  Hall  V.  Supreme  Lodge  K.  of  H.,  24  Fed.  450;  Knights  of  Honor  v. 
Wlckser,  72  Tex.  257;   12  S.  W.  175. 

632  Olmstead  v.  Farmers'  Mut.  F.  Ins.  Co.,  50  Mich.  200. 

633  Brown  v.  Grand  Council,  etc.,  81  la.  400;  46  N.  W.  1086. 

634  Rood  V.  Railway  Passenger,  etc.,  Ass'n,  31  Fed.  62;  Bosworth  v. 
Western  M.  A.  Soc,  75  la.  582;  39  N.  W.  903;  Maginnis  v.  N.  O.  Cotton 
Exc,  43  La.  Ann.  1136;  10  Sou.  180;  Beeman  v.  Supreme  Lodge,  etc.,  215 
Pa,  627;  64  Atl.  792.  See  "also  Stubbs  v.  Bankers  Life  Ass'n  (Ind.  App.), 
110  N.  E.  638;  Day  v.  Supreme  Forest  "W.  C,  174  Mo.  App.  269;  156  S.  W. 
721;  Independent  Order  Foresters  v.  Cunningham,  127  Tenn.  521;  156 
S.  W.  192;  Kidder  v.  Supreme  Commandery,  etc.,  192  Mass.  326;  78  N.  E. 
469. 
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son,  of  the  St.  Louis  Court  of  Appeals,  thus  states  the  rule  and 
its  modifications :  *'^  "It  was  argu«d  in  behalf  of  the  plaintiff,  at 
the  bar,  that  there  was  no  forfeiture  in  this  case,  because  the  dec- 
laration of  a  forfeiture  is  a  judicial  act,  and  neither  Ada  Lodge, 
nor  any  other  judiciary  having  the  power  to  declare  a  forfeiture, 
had  so  adjudged.  This  contention  has  no  foundation,  in  view  of 
the  fact  that  under  the  provision  of  Section  3,  of  Law  2,  above 
quoted,  it  is  not  necessary  that  the  lodge  or  any  other  judicatory 
of  the  order  should  adjudge  a  forfeiture  against  a  delinquent 
member  for  non-payment  of  an  assessment  for  a  death  benefit, 
but  that,  on  the  contrary,  the  suspension  attaches  by  operation 
of  law.  There  is,  in  view  of  this  provision,  a  plain  distinction 
between  this  case  and  cases  which  have  arisen  under  the  con- 
stating instruments  of  mutual  insurance  companies,  and  other 
benevolent  orders  of  this  character,  where  the  governing  statute 
recites  that  for  the  non-payment  of  dues,  or  other  named  delin- 
quency, the  member  may  be  suspended  by  the  lodge  or  other 
judicatory.  Here  the  member  is  not  suspended  until  the  lodge 
or  other  designated  'judicatory  exercises  the  power  of  suspen- 
sion.^^^  The  reason  is  that,  whatever  right  the  lodge,  or  the  or- 
der, mgy  have  against  the  member  for  an  infraction  of  its  rules, 
must  be  sought  in  conformity  with  the  laws  and  rules  of  the 
order.  The  remedy  therein  prescribed  must  be  exhausted  before 
resort  can  be  had  to  the  judicial  courts.*^^  But  where,  as  in  this 
case,  the  suspension  attaches  by  operation  of  law  upon  an  event 
named,  and  the  member  dies  before  the  suspension  has  been  set 
aside,  in  conformity  with  the  rules  of  the  order,  there  can  be  no 
recovery  upon  his  benefit  certificate.  This  view  is  generally  sus- 
tained by  the  authorities.*^'    The  question  is  one  of  Construction 

635Borgraefe  v.  Knights  of  Honor,  22  Mo.'App.  137,  142;  see  also  Stew- 
art V.  Supreme  Counc,  36  M.  A.  319.  See  also  Lehman  v.  Clark, .  174  111. 
279;  51  N.  E.  222;  43  L.  R.  A.  658;  Scheele  v.  Grand  Lodge,  etc.,  63  Mo. 
App.  277. 

636  oimstead  v.  Mut.  P.  Ins.  Co.,  50  Mich.  200. 

637  Chamberlain  v.  Lincoln,  129  Mass.  70. 

638  111.  Masons'  Benev.  Soc.  v.  Baldwin,  86-111.  479;  Rood  v.  Railway 
Passengers',  etc.,  Ass'n,  31  Fed.  62;  Madeira  v.  Merchants'  Exch.,  etc., 
Strc,  16  Fed.  749;  5  McC.  258;  Yoe  v.  B.  C.  Howard  M.  B.  Ass'n,  63  Md.  86; 
McDonald  v.  Ross-Lewin,  29  Hun.  87;  Blanchard  v.  Atlantic  Mut.  F.  Ins. 
Co.,  33  N.  H.  9;  Am.  Mut.  Aid  Soc,  v.  Kilbum,  7  Ky.  L.  750;  Sup.  Lodge 
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and  we  give  in  a  note  the  cases  not  heretofore  cited  holding  that 
ipso  facto  suspension  resulted-  from  non-payment  and  also  those^ 
holding  to  the  contrary.*^^  Where  the"  constitution  provides  that 
no  benefits  are  to  be  paid  while  the  lodge  is  under  suspension  for 
refusing,  or  neglecting  to  forward  the  assessments  to  the  Su- 
preme Lodge,  and  a  member  dies  while  his  lodge  is  suspended, 
the  rights  to  benefits,  which  were  suspended  with  the  suspension 

K.  of  H.  V.  Keener,  6  Tex.  Civ.  App.  267;  25  S.  W.  1084;  Forse  v.  Sup. 
L.  K.  of  H.,  41  M.  A.  106;  Burden  v.  Mass.  S.  F.  Ass'n,  147  Mass.  360; 
17  N.  E.  874;  McDonald  v.  Supreme  C,  O.  C.  F.,  78  Cal.  49;  20  Pac.  41. 

639  In.  the  following  cases  It  was  held  that,  suspension  resulted  from  the 
mere  fact  of  non-payment  of  the  assessment.  Grand  Lodge  v.  Marshall,  31 
Ind.  App.  534;  68  N.  B.  605;  Feiber  v.  Supreme  Council  A.  L.  of  H.  (La. 
Ann.),  36  Sou.  818;  Parker  v.  Bankers',  etc.,  Ass'n,  86  111.  App.  315;  Mod- 
ern Woodmen  v.  Tevis,  117  Fed.  369;  54  C.  C.  A.  293;  Marshall  v.  Grand 
Lodge,  etc.,  133  Cal.  686;  66  Pac.  25;  National  Union  v.  Shipley,  92  111.  App. 
355;  Field  v.  National  Council,  etc.,  64  Neb.  226;  89  N.  W.  773;  Hunter  v. 
National  Union,  197  111.  478;  64  N.  E.  356;  affg.  99  111.  App.  146;  Grand 
Lodge,  etc.,  v.  Lachman,  101  111.  App.  213;  affg.  64  N.  E.  1022;  199  111.  140; 
Pitts  v.  Hartford  L.  &  A.  Co.,  66  Conn.  376;  34  Atl.  95;  Freckmann  v. 
Supreme  Council  R.  A.,  96  Wis.  133;  70  N.  W.  1113;  Best  v.  Supreme 
Council  R.  A.,  87  Minn.  417;  92  N.  W.  337;  Lavin  v.  Grand  Lodge,  etc.,  104 
Mo.  App.  1;  78  S.  W.  325;  Burke  v.  Grand  Lodge,  136  Mo.  App.  480;  118 
S.  W.  493;  Gifford  v.  Workmen's  Benev.  Ass'n,  105  Me.  17;  72  Atl.  680; 
Easter  v.  Brotherhood  Am.  Yeomen,  154  Mo.  App.  456;  135  S.  W.  964; 
Gruwell  v.  National  Council,  etc.,  126  Mo.  App.  496;  104  S.  W.  884;  Ken- 
nedy V.  Grand  Fraternity,  36  Mont.  325;  92  Pac.  971;  National  Council, 
etc.,  V.  Burch,  126  111.  App.  15-;  Fletcher  v.  Supreme  Lodge  K.  &  L.  of  H. 
(Tex.  Civ.  A.),  135  S.  W.  201;  Valentine  v.  Grajid  Lodge,  etc.,  17  Cal.  App. 
317;  119  Pac.  671;  Supreme  Council  C.  B.  A.  v.  Grove  (Ind.),  96  N.  B.  1^9; 
Labranche  v.  St.  Jean  Baptiste  Soc,  76  N.  H.  237;  81  Atl.  695.  In  the 
following  cases  it  was  held  that  affirmative  action  on  the  part  of  the  lodge 
was  required.  Seehorn  v.  Cath.  Knights,  etc.,  95  Mo.  App.  233;  68  S.  W. 
919;  Osterman  v.  District  Grand  Lodge  (Cal.),  43  Pac.  412;  Lewis  v. 
Western  Funeral  Benev.  Ass'n,  77  Mo.  App.  586;  Purdy  v.  Bankers'  Life 
Ass'n,  101  Mo.  App.  91;  74  S.  W.  486;  Puhr  v.  Grand  Lodge,  etc.,  77  Mo. 
App.  472;  Warwick  v.  Supreme  Conclave,  107  Ga.  115;  32  S.  B.  951;  Su- 
preme Conclave  v.  Warwick,  110  Ga.  388;  25  S.  B.  645;  Polish,  etc.,  Soc.  v. 
Warczak,  182  111.  27;  55  N.  B.  64;  Harris  v.  Wilson,  86  Mo.  App.  406; 
Order  of  United,  etc.,  v.  McAdam,  125  Fed.  358;  Jelly  v.  Muscatine,  etc., 
Soc,  120  la.  689;  95  N.  W.  197;  High  Ct,  etc.,  v.  Bdelsteln,  70  111.  App. 
95;  Peth«rick  v.  Order  of  the  Amaranth,  114  Mich.  420;  72  N.  W.  262; 
LaMarsh  v.  L'Union,  etc.,  68  N.  H.  229;  38  Atl.  1045;  Supreme  Lodge,  etc., 
V.  Taylor  (Ala.),  24  Sou.  247;  Smith  v.  Covenant,  etc.,  Ass'n,  16  Tex.  Ciy. 

1124 


PREMIUMS,  ASSESSMENTS  >ND  DUES.  §    492 

of  the  lodge,  are  restored  with,  its  restoration.**"  A  lodge  may 
be  suspended  by  its  superior  body  for  non-payment  of  an  assess- 
ment,**^ but  if  the  subordinate  lodge  was  to  be  notified  of  the 
assessment  it  cannot  be  suspended  if  it  never  received  the  no- 
tice.**^ And  generally  if  notice  of  suspension  is  required  by  the 
contract  it  must  be  given.**^  If  it  is  the  custom  of  the. lodge  to 
give  a  suspended  member  notiqe  of  that  facj,  such  notice  is  neces- 
sary to  work  a  forfeiture,***  and  so  if  the  by-laws  provide  for 
notice.**^  The  court  will  construe  the  laws  so  as  to  avoid  for- 
feiture, if  possible.*** 

A  reinsuring  company,  in  declaring  a  forfeiture  for  non-pay- 
ment of  premium,  can  rely  upon  the  provisions  of  the  original 
certificate.**'  Under  the  peculiar  wording  of  'a  by-law  it  was 
held  ***  that  in  order  to  work  a  forfeiture  the  member  must  be  de- 
linquent in  both  dues  ^nd  assessments.  A  refusal  of  a  lodge  to 
pay  a  member's  assessment  for  one  month,  having  paid  several 
prior  contributions,  such  refusal  did  not  forfeit  the  member's 
rights  unless  he  had  notice  thereof.  A  custom  of  a  lodge  to  pay  a 
member's  assessments  cannot  be  discontinued  without  notice  to 
him.**' 

App.  593;  43  S.  W.  819;  American  Counc.  v.  National  Council,  etc.,  63 
N.  J.  L.  52;  43  Atl.  2;  Grand  Lodge  F.  &  A.  M.  v.  Billiard  (Tex.  Civ.  A.), 
162  S.  W.  1173;  Plattdeutsche,  etc.,  v.  Ross,  117  111.  App.  247;  Weinberg  v. 
Woodward,  124  N.  Y.  Supp.  480;  67  Misc.  E.  283;  Bange  v.  Supreme  Counc. 
L.  of  H.,  128  Mo.  App.  461;   105  S.  W.  1092. 

6*0  Sup.  Lodge  K.  of  H.  v.  Abbott,  82  Ind.  1.  For  further  dlsensslon  of 
this  subject,  see  ante,  §  119  post,  §  493. 

641  Peet  V.  Great  Camp  K.  O.  T.  M.,  83  Mich.  92;  47  N.  W.  119. 

642  People  V.  Supreme  Council-,  etc.,  10  N.  Y.  Supp.  248. 

643  Dial  V.  Valley  M.  L.  Ass'n,  29  S.  C.  560;  8  S.  E.  27;  McDonald  v. 
Supreme  Council  O.  C.  F.,  78  Cal.  49;  20  Pac.  41. 

644  Bange  v.  Supreme  Council  L.  of  H.,  128  Mo.  App.  461;  105  S.  W.  1092. 
645Hayward  v.  Grand  Lodge  K.  of  P.  (Tex.  Civ.  App.),  138  S.  W.  1104. 

646  Connolly  v.  Shamrock,  etc.,  Soc,  43  M.  A.  283. 

647  Brooks  V.  Conservative  Life  tns.  Co.,  132  la.  377;  106  N.  W.  913. 

648  Leech  v.  Order  of  Railroad  Telegraphers,  130  Mo.  App.  5;  109  S.  W. 
841. 

649  Bange  v.  Supreme  Council  Legion  of  Honor,  153  Mo.  App.  154;  132 
S.  W.  276;  Walton  t.  Fraternal  Aid  Ass'n,  149  Mo.  App.  493;  130  S.  W. 
1124, 
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§  493.  Suspension  of  Lodge  for  Failure  to  Remit  Assessments 
Collected  From  Members. — It  is  usual  for  the  by-laws  of  a  fra- 
ternal beneficiary  society  to  provide  that  the  failure  of  a  subor- 
dinate lodge  to  remit  to  the  superior  body,  within  a  specified  time, 
the  assessments  collected  from  the  members  of  such  subordinate 
lodge,  shall  work  a  suspension  of  such  lodge  and  'all  the  rights 
of  its  members.  A  provision  is  also  contained  in  the  by-laws  of 
many  associations,  that  the  officers  of  the  subordinate  lodge,  so 
far  as  the  collection  and  remitting  of  assessments  is  concerned, 
shall  be  the  agents  of  the  members  and  not  of  the  superior  body. 
Wherever  such  provisions  have  come  before  -the  courts  they  have 
held  with  practical  unanimity  that  the  duty  of  the  member  is 
discharged  by  payment  of  his  assessments  to  the  officer  desig-  ■ 
nated  by  the  laws  of  the  society  to  receive  them,  and  his  rights 
will  not  be  affected  by  failure  of  such  officer  of  the  lodge,  or  any 
other  officer  of  the  subordinate  lodge  to  remit  the  amount  col- 
lected to  the  supreme  or  grand  body.  In  construing  a  provision 
of  this  kind  the  Supreme  Court  of  Michigan  said :  ^^^  "One  of  the 
defendant's  laws  provides:  'In  receiving  money  from  members 
in  payment  of  relief  fund  assessments,  and  in  'all  acts  performed 
in  complying  with  the  relief  fund  laws  of  the  order,  the  subor- 
dinate lodge  and  its  officers  are  the  agents  of  the  members,  and 
not  the  agents  of  the  Supreme  Lodge. '  It  is  now  urged  that  the 
plaintiff  cannot  recover,  because  Mrs.  Wagner's  agent,  the  local 
lodge,  neglected  tQ  remit  her  dues  to  the  grand  lodge.  This  is 
in  effect  saying  to  the  members  of  the  defendant:  'The  local 
lodge  is  'authorized  to  receive  the  dues  from  the  members  to  be 
remitted  to  us  (the  Supreme  Lodge),  but  you  pay  it  there  at 
your  risk.  If  our  agent,  who  is  authorized  to  receive  this  money, 
fails  to  pay  it  to  us,  it  is  your  loss,  and  not  ours.'  A  merchant 
might  as  well  say  to  his  debtors:  'Mr.  A,  my  collector,  is  author- 
ized to  receive  the  money  you  owe  me,  but  you  must  see  that  he 
gets  the  money  to  me,  or  y6u  will  not  be  relieved  from  liability.' 
This  question  was  before  the  Supreme  Court  of  the  United  States 
in  Supreme  Lodge  v.  Withers,*^^  and  the  court  said:  'To  invest 
him  (the  secretary)  with  the  duties  of  an  agent,  and  to  deny  his 
agency,  is  a  mere  juggling  with  words.    Defendant  cannot  thus 

650  Wagner  v.  Supreme  Lodge  K.  of  H.,  128  Mich.  660;  87  N.  W.  903. 
651177  U.  S.  20  Sup.  Ct.  611;  44  L.  Ed.  762. 
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play  fast  and  loose  with  its  own  subordinates.  Upon  its  theory 
the  policy-holders  had  absolutely  no  protection.  They  were  bound 
to  make  their  monthly  payments  to  the  secretary  of  the  section, 
who  was  bound  to  remit  them  to  the  board  of  control;  but  they 
could  not  compel  him  to  remit  and  were  thus  completely  at  his 
mercy.  If  he  chose  to  play  in  the  hands  of  the  company,  it  was 
possible  for  him,  by  delaying  his  remittance  until  after  the  end 
of  the  month,  to  cause  a  suspension  of  every  certificate  within 
his  jurisdiction. '  "  652  ^  suspension  of  a  local  lodge  for  non- 
payment of  an  assessment  after  a  tender  when  due  is  unauthor- 
ized and  does  not  preclude  recovery  on  the  certificate  of  a  de- 
ceased member.*^' 

§  494.  Reinstatement. — The  laws  of  benefit  societies  generally 
provide  that  a  member,  suspended  for  non-payment  of  an  assess- 
ment, may  i)e  restored  upon  doing  certain  acts.  On  principle 
these  laws  are  to  receive  a  liberal  construction.  Where  the  rights 
of  a  suspended  member  were  to  be  restored,  upon  his  payment 
of  arrearages,  it  was  held  that  he  did  not  have  to  tender  the 
amount  at  a  meeting  of  the  lodge,  but  might  pay  to  the  proper 
financial  officer  at  any  place,  'and  that  no  consent  or  action  on 
the  part  of  the  lodge  was  necessary  to  his  restoration.^^*  So 
where  the  laws  are  not  altogether  clear,  the  payment  and  accept- 

652  To  the  same  effect  are  the  following:  Young  v.  Grand  Lodge,  etc., 
173  Pa.  St.  302;  33  Atl.  1038;  Murphy  v.  Independent  Order,  etc.,  77  Miss. 
830;  27  Sou.  624;  50  L.  R.  A.  Ill;  Brown  v.  Supreme  Ct.  I.  O.  F.,  176  N.  Y. 
132;  68  N.  E.  145;  Schunck  v.  Gegenseltlger,  etc.,  44  Wis.  3775;  Supreme 
Tribe,  etc.,  v.  Hall,  24  Ind.  App.  316;  56  N.  E.  780;  Supreme  Ct.,  etc.,  v. 
Sullivan,  26  Ind.  App.  60;  59  N.  E.  37;  Bragaw  v.  Supreme  Lodge,  etc.,  128 
N.  C.  354;  38  S.  E.  905;  54  L.  R.  A.  602;  Reed  v.  Ancient  Order,  etc.,  8 
Idaho  409;  69  Pac.  127;  Howard  v.  Bankers',  etc.,  94  Mo.  App.  442;  68 
S.  W.  369;  Hotchkiss  v.  Supreme  Lodge  K.  P.,  178  Mo.  App.  137;  165 
S.  W.  1120;  Parliament,  etc.,  v.  Marr,  20  App.  D.  C.  363;  Supreme  Lodge, 
etc.,  V.  Turner,  19  Tex.  C.  A.  346;  47  S.  W.  44;  United  Bros.,  etc.,  v.  Hay- 
mon,  67  Ark.  506;  55  S.  W.  948;  Polish,  etc.,  Soc.  v.  Warczak,  182  111.  27; 
55  N.  E.  54;  Doggett  v.  United  Order,  etc.,  126  N.  C.  417;  36  S.  E.  26; 
Grand  Camp,  etc.,  v.  Wave,  107  Ark.  102;  153  S.  W.  1114;  Grand  Lodge, 
etc.,  V.  Hill,  3  Ala.  App.  483;  57  Sou.  147. 

653  Royal  Circle  of  Friends  of  the  World  v.  Paine,  103  Ark.  171;  146 
S.  W.  142. 

654Manson  v,  Grand  Lodge  A.  0.  U.  W-.  30  Minn.  509;  16  N.  W.  395. 
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ance  of  arrearages  will  be  held  to  amount  to  reinstatement.'^' 
A  case  was  decided  in  New  York,*^*  in  which  the  facts  were 
these :  The  defendant  issued  to  one  Dennis  a  certificate  of  mem- 
bership, to  which  were  annexed  rules  and  conditions,  one  of  which 
required  that  the  members  should,  within  thirty  days  after  the 
mailing  of  a  notice  of  assessment,  pay  the  same,  and  provided 
that  if  the  assessment  should  not  be  received  by  the  company 
within  that  time  the  contract  should  lapse  and  be  void,  but  that 
"for  valid  reasons  to  the  officers  of  the  association  (such  as  a 
failure  to  receive  notice  of  an  assessment),  he  may  be  reinstated 
upon  paying  assessment  arrearages."  On  February  12,  1886,  a 
notice  of  an  assessment  was  mailed  to  Dennis  and  received  by 
him,  but  was  not  paid  within  the  thirty  days,  he  being  stricken 
with  apoplexy  on  March  8th,  and  remaining  imconscious  until 
March  19th,  when  he  died.  The  beneficiary,  on  March  31st,  ten- 
dered the  arrearages  to  the  compfany,  which  declined  to  receive 
them  and  refused  to  be  bound  by  the  policy.  The  action  was 
brought  by  the  assignee  of  the  beneficiary  and  on  the  trial  the 
court .  directed  a  verdict  for  the  defendant.  On  appeal  it  was 
held  that  this  was  error,  that  the  question  as  to  whether  the  fact 
that  the  party  assessed,  who  had  paid  many  previous  assessments, 
was  rendered  powerless,  by  a  sudden  calamity,  before  the  expira- 
tion of  the  thirty  days,  was  not  a  "valid  reason"  within  the 
meaning  of  the  contract,  should  have  been  submitted  to  the  jury. 
In  this  case  the  majority  of  the  court  say:  "What  right  would 
the  member  have  had  if  he  had  recovered  his  reason  on  the  day 
he  died.  In  the  first  place,  the  words  were  intended  to  be  oper- 
ative. The  defendant  obtained  the  premiums  or  agreement  to 
pay  assessments  upon  them.  They  assured  the  members  that,  if 
a  valid  reason  was  furnished  for  the  default,  it  should  not  be 

655  O'Grady  v.  Knights  of  Columbus,  62  Conn,  223;  25  Atl.  Ill;  Millard  v. 
Supreme  Counc.  A.  L.  H.,  81  Cal.  340;  22  Pac.  864;  Amot  v.  Prudential, 
etc.,  Co.,  17  N.  Y.  Supp.  710.  See  also  Fee  v.  National,  etc.,  Ass'n,  110  la. 
271;  81  N.  W.  483;  Garretson  v.  Eq.  M.  L.  &  E.  Ass'n,  93  la.  402;  61  N.  W. 
952;  Rice  V.  Grand  Lodge,  etc.,  92  la.  417;  60  N.  W.  726;  O'Brien  v. 
Brothel-hood,  etc.,  76  Conn.  52;  55  Atl.  577.  As  to  breach  of  contract  for 
reinstatement,  see  Traders'  M.  L.  Ass'n  v.  Johnson,  200  111.  359;  65  N.  B. 
634;  affg.  Triple  Link,  etc.,  Ass'n  v.  Johnson,  101  111.  App.  559. 

656  Dennis  v.  Massachusetts  Benev.  Ass'n,  47  Hun.  338;  one  judge,  ho-w- 
ever,  dissented. 
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conclusive.  The  use  of  the  restrictions  qs  to  the  validity  of  the 
excuse  to  the  officers  of  the  company  did  not  mean  to  make  them 
sole  arbiters  of  the  validity  of  the  reason.  The  company  illus- 
trate by  citing  an  instance  of  a  good  excuse  by  the  term  'such 
as  a  failure  to  receive  notice  of  assessment.'  If  an  assessment 
notice  had  not  been  received  without  the  fault  of  the  member, 
can  it  be  doubted  but  that  the  officers  were  bound  to  acknowl- 
edge it  "and  reinstate  the  member  upon  payment  of  arrearages  ? 
The  company  say  that  is  a  good  excuse  and  impliedly  say  that 
other  good  reasons  for  the  default  must  be  acknowledged  also. 
The  Court  of  Appeals  have  decided  that  a  discretion  given  to 
trustees  is  not  personal.^^^  Is  the  reason  assigned  a  valid  rea- 
son under  the  contract  ?  There  can  be  no  doubt  of  this  fact.  The 
assessed  had  thirty  days  and  before  he  paid  the  assessment  he 
was  rendered  powerless  by  sudden  calamity — his  intent  to  pay  is 
manifest  by  numerous  previous  payments.  This  was  the  con- 
struction put  on  the  rule  by  the  defendant.  They  again,  after  he 
was  unconscious,  notified  the  member  of  the  forfeiture  for  non- 
payment and  that  the  contract  might  be  renewed  if  in  good 
health.  This  condition, ,  in  respect  to  good  health,  is  not  in  the 
rule  and  the  officers  had  no  right  to  add  it  to  the  rule.  If  a  valid 
reason  existed  for  the  default,  the  member  ^must  be  reinstated, 
because  of  the  valid  reason  for  the  default  and  not  because  he 
had  a  valid  reason  and  was  in  good  health.  The  rule,  as  created 
by  the  company  in  this  respect,  would  exclude  cases  where  it  was 
vital  that  they  should  be  included  in  the  contract.  If  the  good 
reason  was  rejected  in  cases  of  ill  health  or  death,  the  insured 
will  lose  a  real  value  in  the  contract.  If  members  become  sick 
or  die,  the  policy  is  at  an  end,  no  matter  how  completely  the 
default  m'ay  be  excused.  This  would  make  a  very  unfair  con- 
tract, not  within  the  words  of  the  rule  and  one  which  the  com- 
pany would  be  unwilling  to  print  in  its  rules.  We  therefore 
think  that  the  validity  of  the  reason  assigned  should  have  been 
submitted  to  the  jury."  A  similar  question  arose  in  New  Jer- 
sey,^^*  the  facts  being  as  follows:    The  by-laws  of  an  unincor- 

657  Hull  V.  Hull,  24  N.  y.  674;  The  Duplex  Boiler  Co.  v.  Garden,  101  Id. 
387. 

658  Van  Houten  v.  Pine,  38  N.  J.  Eq.  72.    Same  case  on  demurrer,  36  N. 
J.  Eq.  133,  where  note  is  appended. 
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porated  mutual  insurance  association  provided  that  in  case  a 
member  had,  for  failure  to  pay  an  assessment  promptly,  been 
dropped  from  the  association  by  the  secretary,  the  board  of  direc- 
tors should  have  power  to  reinstate  him  on  his  presenting  them 
a  reasonable  excuse  for  such  failure,  and  paying  the  sum  in  ar- 
rear.  A  member  being  delinquent  appeared  before  the  directors 
and  offered  a  sufficient  reason  for  his  delinquency,  and  the  board 
refused  to  reinstate  him,  because  they  alleged  that  his  health  was 
then  precarious.  He  died  very  soon  afterwards.  A  bill  was  filed 
against  the  society  and  the  court  held  that  it  would,  after  the 
death  of  the  member,  examine  into  and  determine  the  adequacy 
of  the  reason  offered  by  the  member  for  his  jdelinquency,  and,  in 
a  proper  case,  compel  the  association  to  pay  the  amount  of  the 
insurance.  The  court  says:  "The  excuse  given  by  Van  Houten 
when  he  appeared  before  the  board  and  asked  to  be  reinstated 
was  ample  and  ought  to  have  been  accepted.  He  had  provided 
for  payment  of  the  money  within  the  time  limited  by  the  by-laws 
by  engaging  Mr.  Tucker,  a  director,  to  attend  to  the  matter  for 
him  and  prevent  any  delinquency,  'and  Mr.  Tucker  had,  at  his 
request,  undertaken  to  do  so.  It  was  merely  Mr.  Tucker's  forget- 
fulness  that  caused  the  delinquency.  It  appears  by  the  answer 
that  the  excuse  was  considered  satisfactory,  but  that  Mr.  Van 
Houten 's  physical  condition  at  the  time  of  making  the  applica- 
tion was  taken  into  the  account  adversely  against  him.  In  the 
letter  of  the  president  to  him,  set  forth  in  the  answer,  that  is 
given  as  the  only  reason  for  denying  the  application.  The  letter 
states  that  in  the  opinion  of  a  large  majority  of  the  members  of 
the  board  of  directors  it  was  deemed  inexpedient  to  restore  him 
to  membership  in  consequence  of  his  impaired  health.  .  .  . 
It  is  manifest  from  the  testimony  that  the  by.-laws  were  enforced 
against  Van  Houten  with  unwonted  vigor  and  stringency.  But 
conceding  the  right  of  the  association  to  do  so,  it  was  never- 
theless clearly  the  right  of  Van  Houten,  under  the  circumstances, 
to  be  reinstated.  And  in  such  a  suit  as  this,  against  such  an 
association  (an  unincorporated  mutual  benefit  society),  and  un- 
der such  circumstances  'as  this  case  presents,  it  is  proper  for  the 
court  to  determine  the  question  whether  the  member  was  prop- 
erly excluded  or  not;  to  decide  whether  the  action  of  the  trus- 
tees or  agents  to  whom  the  management  of  the  affairs  of  the 
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association  was  intrusted  was  lawful  or  not,  to  judge  whether 
the  member,  by  the  imputed  misconduct  or  delinquency,  ought 
reasonably  to  be  held  to  have  forfeited  his  claim  to  the  advan- 
tages which  the  society  promised,  and  in  view  of  which  he  had, 
up  to  the  time  of  the  alleged  exclusion,  discharged  his  duties  to 
j^  "659  Qj^  reinstatement  the  old  certificate  becomes  effective; 
issuance  of  another  is  unnecessary.**"  While  mere  renewal  does 
not  change  the  terms  of  the  policy,  the  parties  may  do  so  by 
agreement.*"  It  has  also  been  held  that  where  a  member  is  in- 
sane at  the  time  the  assessment  is  levied  and  an  offer  to  pay  is 
subsequently  made,  he  should  be  reinstated ;  **^  a  society  cannot 
impose  conditions  of  reinstatement  other  than  those  prescribed 
by  the  by-laws ;  **^  nor  arbitrarily  refuse  reinstatement.*** 

Payment  by  the  collector  of  a  member's  assessment  operates 
as  a  reinstatement,  the  by-laws  requiring  only  the  payment  of  the 
assessment  for  reinstatement.*^^  But  payment  of  premium  while 
insured  is  in  default  and  fatally  ill  does  not  reinstate.***  Where 
death  occurs  after  reinstatement,  the  beneficiary  can  recover, 
though  the  accident  from  which  death  ensued  occurred  during 
the  member's  delinquency.**' 

659  See  also  Oats  v.  Supreme  Court  of  Foresters,  i  Ont.  535;  also  Colley 
V.  Wilson,  86  Mo.  App.  396. 

660  McRaith  v.  Grand  Lodge,  etc.,  149  la.  148;   126  N.  "W.  321. 

661  National  Life  &  Ace,  Ins.  Co.  v.  Lokey,  166  Ala.  174;  52  Sou.  45. 

662  McNeil  V.  South.  Tier,  etc.,  40  App.  Div.  581;  58  N.  Y.  Supp.  119. 

663  Supreme  Lodge,  etc.,  v.  Turner,  19  Tex.  Civ.  A.  346;  47  S.  W.  44; 
Colley  V.  Wilson,  86  Mo.  App.  396. 

664  Knights  Templar,  etc.,  Co.  v.  Jacobus,  25  C.  C.  A.  378;  80  Fed.  202; 
46  U.  S.  App.  746;  Puschman  v.  Ins.  Co.,  92  Mo.  App.  640;  Howard  v. 
Bankers  L.  Ass'n,  94  Mo.  App.  442;  68  S.  W.  369;  Gray  v.  Chapter,  etc.,  70 
App.  Div.  155;  75  N.  Y.  Supp.  267;  Brun  v.  Supreme  Counc,  etc.,  15  Colo. 
App.  538;  63  Pac,  796.  But  see  Harrington  v.  Keystone,  etc.,  Ass'n,  190 
Pa.  St.  77;  42  Atl.  523;  Rels  v.  Unter-Stuetzung,  etc.,  Ill  Mich.  127;  71  N. 
W.  177;  Martin  v.  Association,  68  Minn.  521;  71  N.  W.  701. 

665  Walker  v.  United  Order  Golden  Star,  212  Mass.  289;  98  N.  E.  1039. 
See  also  Johns  v.  Grand  Lodge,  etc.,  81  N.  J.  L.  511;  79  Atl.  333,  a«Eg.  75 
Atl.  801. 

666  Osterhoudt  v.  Prudential  Ins.  Co.,  120  N.  Y.  Supp.  841;  136  App.  D. 
126. 

667  Roth  V.  Travelers  Prot.  Ass'n,  102  Tex.  241;  115  S.  W.  31,  atfg.  108  S. 
W.  1039. 
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An  application  for  reinstateoient  after  failure  to  pay  a  pre- 
mium note  shows  that  the  note  was  not  considered  payment.**' 
But  such  application  does  not  establish  a  forfeiture  if  the  sus- 
pension was  illegal.**' 

§  495.  The  Same  Subject. — A  company  is  bound  to  pass  upon 
an  application  for  reinstatement  within  a  reasonable  time  when 
the  insured  was  entitled  to  have  the  polipy  restored  dn  payment 
of  arrears  of  premiums,  with  interest,  and  furnishing  evidence  of 
good  health.*'"  Where  the  insured  complied  with  all  conditions 
necessary  to  revive  it,  the  company  cannot  refuse  to  revive  the 
policy  merely  because  the  insured  died  before  the  application 
and  proofs  of  insurability  reached  its  home  office ;  the  agreement 
in  the  application  for  revival  that  it  should  not  be  in  force  until 
the  compahy  consented  to  the  revival,  was  without  consideration 
and  does  not  prevent  the  revival  becoming  effective  from  the 
time  of  the  application.*'^  In  the  absence  of  fraud  or  arbitrary 
action  a  company  can  refuse  to  reinstate  the  policy.*'^  If  the 
contract  does  not  mak'e  reinstatement  optional  with  the  company, 
a  compliance  with  the  conditions  imposed  by  its  terms  gives  the 
insured  the  absolute  right  to  reinstatement,  and  officers  of  the 
company  were  not  justified  in  rejecting  the  application  for  re- 
instatement where  the  insured  had  complied  with  the  require- 
ments of  his  contract.*'^  A  company  is  bound  to  restore  the  pol- 
icy when  it  accepted  a  note  in  payment  of  the  premium.*'^  Par- 
tial payment  of  arrears  of  premiums  in  a  policy  stipulating  for 
forfeiture  for  non-payment  and  for  reinstatement  on  payment 
of  all  dues,  does  not  work  a  reinstatement  in  the  absence  of  an 
agreement  to  that  effect.*'^  Where  the  policy  provided  that  the 
insured  should  have  the  right  to  restore  the  same  after  forfeiture 

868  Hayes  v.  New  York  L.  Ins.  Co.,  124  N.  Y.  Supp.  792;  68  Misc.  558. 

669  sterling  L.  Ins.  Co.  v.  Rapps,  130  111.  App.  121. 

670  Leonard  v.  Prudential  Ins.  Co.,  128  Wis.  348;  107  N.  W.  646. 

671  Prudential  Ins.  Co.  v.  Union  Trust  Co.,  56  Ind.  App.  418;  105  N.  E. 
505. 

672  Lane  v.  Fidelity  Mut.  L.  Ins.  Co.,  142  N.  C.  55;  54  S.  E.  854. 

673  Conway  v.  Minn.  Mut.  L.  Ins.  Co.,  62  Wash.  49;  112  Pac.  1106. 

674  National  Life  Ins.  Co.  v.  Manning,  38  Tex.  Civ.  App.  498;  86  S.  W. 
618. 

«75Melvin  v.  Piedmont  Mut.  Life  Ins.  Co.,  150  N.  C.  398;  64  S.  E.  180. 
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within  a  month,  on  payment  of  the  premium,  such  provision  con- 
templates payment  by  the  insured  during  his  lifetime,  so  that 
payment  after  his  death,  though  within  the  time  specified,  is  in- 
sufftcient.*''  If  the  insured  died  between  the  offer  to  reinstate 
on  payment  of  premium  and  the  time  fixed  for  such. payment, 
without  paying  the  premium,  the  policy  is  not  saved.^''''  The  right 
of  reinstatement  is  personal  to  the  member  and  does  not  survive 
to  his  personal  representatives  or  beneficiary.*''*  A  stipulation 
in  a  policy  that  no  premiums  in  arrears  shall  be  received  except 
by  agreement  in  writing  signed  by  certain  officers  of  the  com- 
pany, is  valid,*''  and  a  condition  on  reinstatement  that  death 
within  five  weeks  thereafter  shall  relieve  the  insurer  from  liabil- 
ity, is  valid,**"  and  reinstatement  of  a  member  who  was  sick  is 
not  invalid  where  at  the  time  such  member  did  not  believe  the 
sickness  permanent ;  in  the  absence  of  fraud,  the  society  is  bound 
to  ascertain  the  condition  of  health  of  the  applicant.**^  Condi- 
tions of  reinstatement  may  be  waived,  as  by  a  custom  of  receiving 
assessments  after  the  fixed  time.**^  Signing  an  application  for 
reinstatement  does  not  estop  the  member  from  claiming  that  he 
was  never  rightfully  suspended,***  and  reinstatement  after  a 
former  default  does  not  operate  as  a  waiver  of  a  contract  pro- 
vision relating  to  default,  or  relieve  from  a  later  suspension,**^ 
and  an  invitation  to  reinstate  does  not  waive  a  forfeiture  where 
the  insured  took  no  steps  toward  reinstatement.**^    Where  the 

876  National  Life  Ins.  Co.  v.  Manning,  38  Tex.  Civ.  App.  498;  86  S.  W. 
618;  Glfford  v.  Workmens'  Benev.  Ass'n,  105  Me.  17;  72  Atl.  680;  Grand 
Lodge  A.  O.  U.  W.  v.  Powell,  44  Colo.  373;   99  Pac.  570. 

677  Perkins  v.  Philadelphia  L.  Ins.  Co.,  93  S.  C.  88;  76  S.  E.  29. 

678  Supreme  Commandery  U.  0.  G.  C.  v.  Bernard,  26  App.  D.  C.  169; 
Hay  V.  Peoples  Mut.  Benev.  Ass'n,  143  N.  C.  256;  55  S.  E.  623. 

679Gayford  v.  Metropolitan  L.  Ins.  Co.,  5  Cal.  App.  715;  91  Pac.  266. 

680  American  Nat'l  Ins.  Co.  v.  Otis  (Ark.),  183  S.  W.  183. 

681  Court  "Of  Honor  v.  Dinger,  221  Ills.  176;  77  N.  E.  557;  aflg.  123  Ills. 
App.  406. 

e82Zahm  v.  Royal  Fraternal  Union,  154  Mo.  App.  70;  133  S.  W.  374; 
Britt  V.  Sovereign-  Camp  W.  O.  W.,  153  Mo.  App.  698;  134  S.  W.  1073; 
Worley  v.  Supreme  Council  Royal  Achates,  88  Neb.  440;  129  N.  W.  984. 

683Zahm  v.  Royal  Fraternal  Union,  154  Mo.  App.  70;  133  S.  W.  374. 

684  Jenkins  v.  Grand  Lodge,  etc.,  93  Kans.  324;  144  Pac.  223. 

685 Hawkins  y,  Loan  Star  Ins.  Co.  (Tex.  Civ.  App.),  146  S.  W.  1041. 
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application  for  reinstatement  vr&s  disapproved  and  the  assessment 
ordered  returned,  the  receipt  of  assessment  was  not  a  waiver  of 
the  conditions  of  reinstatement.^*' 

In  the  case  of  Grand  Lodge  Bro.  of  R.  Trainmen  v.  Kennedy,"'' 
the  court  held,  where  a  suspended  member  applied  for  reinstate- 
ment and  paid  the  amount  necessary  to  be  paid  for  the  purpose 
of  reinstatement,  and  it  was  a  question  whether  such  application 
was  on  the  proper  blank  forms,  but  the  local  officers  of  the  lodge 
testified  that  "according  to  their  best  memory  a  formality  com- 
monly recognized  as  a  necessary  prerequisite  was  actually  com- 
plied with,  and  that  to  the  best  of  their  recollection  such  a  blank 
was  signed  by  the  expelled  member  and  in  the  possession  of  the 
lodge,  accompanying  that  member's  readmission,  at  least  to  the 
local  lodge,  the  testimony  is  sufficient  on  that  particular  question 
to  go  to  the  jury  that  such  a  blank  was  signed. ' '  The  court  con- 
tinued: "The  right  of  reinstatement,  through  the  medium  of  the 
subordinate  lodge  to  restore  pre-existing  rights,  after  expulsion, 
is  just  as  much  a  right,  in  a  contractual  sense,  as  the  right  to  pay 
dues  to  the  officers  of  a  local  lodge,  with  the  expectation  of  a 
remittance  to  a  Grand  Lodge,  for  the  purpose  of  keeping  alive 
existing  privileges.  An  expelled  member  who  follows  the  law  of 
the  order,  in  signing  a  proper  application  for  readmission,  look- 
ing to  a  restoration  of  his  membership,  after  signature  to  the 
proper  form  and  reinstatement  by  the  subordinate  lodge,  is  just 
as  much  at  the  mercy  of  the  officers  of  that  body,  with  no  prac- 
tical control  over  them,  as  one  who  pays  his  dues  for  regular 
membership  and  pursues  his  ordinary  avocations  without  thought 
but  that  such  local  officers  will  fulfill  their  duty.  The  case  of 
Moderns  v.  Pike,'**  is  cited  as  asserting  a  contrary  principle  to 
the  one  herein  enunciated.  A  careful  reading  of  the  case  and 
consideration  of  the  basis  of  facts  in  the  opinion  probably  did  not 
justify  the  'asserted  analogy;  however,  we  think  the  correct  rule 
applicable  to  the  facts  here  is  the  one  asserted  by  Bacon,*"  and 
the  Supreme  Court  of  the  United  States.*'* 

686  Kennedy  v.  Grand  Fraternity,  36  Mont.  375;  92  Pac.  971. 

687  (Tex.  Civ.  App.)  188  S.  W.  447. 

688  76  S.  W.  774. 

689  Bac.  Ben.  Soc,  §  385a. 

690  Supreme  Lodge  K.  of  P.  v.  Withers,  177  U.  S.  267. 
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§  496.  The  Same  Subject:  Conditions  of  Reinstatement — 
Fraud. — ^If  the"  laws  of  an  order  provide  that  a  member  must 
comply  with  certain  requirements  in  order  to  become  reinstated, 
all  such  conditions  must  be  -complied  with.^'^  So  where  the  laws 
of  the  society  provided  that,  in  addition  to  payment  of  arrear- 
ages, -the  member  must  be  re-examined  by  a  physician  and  be 
reinstated  by  vote  of  the  lodge,  it  was  held  that  all  these  condi- 
tions must  be  complied  with,  and  the  failure  on  the  part  of  the 
lodge  to  hold  meetings  did  not  excuse  the  non-compliance  with 
the  last  requirement,  especially  if  the  member  meantime  m'ade  no 
effort  for  reinstatement.*^^  Where  a  vote  of  the  lodge  was  re- 
quired for  reinstatement  there  is  no  reinstatement  without  it.*" 
So  as  to  taking  an  obligation.*"*  But  if  payment  of  arrearages 
only  is  necessary  under  the  by-laws,  payment  is  sufficient,*'^  and 
payment  to  'an  agent  of  the  company  of  a  premium  note  under 
the  policy  is  sufficient.*'*  Where  the  suspended  member  paid  his 
arrearages,  but  was  not  notified  that  he  would  have  to  be  re- 
examined, but  before  this  was  done,  another  assessment  fell  due 
and  was  paid  by  him,  it  was  held  that  there  was  no  waiver  by  the 
society  and  it  was  not  bound  to  return  the  money,  the  member  dy- 

681  Wells  V.  Independent  Order,  etc.,  25  Can.  L.  J.  (N.  S.)  109;  Mc- 
Donald V.  Supreme  Counc,  etc.,  78  Cal.  49;  Lehman  v.  I.  O.  Bnai  Brith, 
23  N.  Y.  Weekly  Dig.  409;  Grand  Lodge  A.  0.  U.  W.  v.  King,  10  Ind.  App. 
639;  38  N.  E.  352;  Grand  Lodge,  etc.,  v.  Jesse,  50  Ind.  App.  101;  Carlson  v. 
Supreme  Council,  etc.,  115  Cal.  466;  47  Pac.  375;  35  L.  R.  A.  643;  Sover- 
eign Camp,  etc.,  v.  Rothschild,  15  Tex.  Civ.  A.  463;  40  S.  W.  553;  Camp- 
bell v.  Supreme  Lodge,  etc.,  168  Mass.  397;  47  N.  E.  109;  Sovereign  Camp, 
etc.  V.  Grandon,  64  Neb.  39;  89  N.  W.  448;  McLaughlin  v.  Supreme  Counc, 
etc.,  184  Mass.  298;  68  N.  E.  344;  Lounsberry  v.  Knights  of  Maccabees,  199 
N.  Y.  573;  93  N.  E.  377,  affg.  112  N.  Y.  Supp.  921;  Bixler  v.  Modern  Wood- 
men of  Am.,  112  Va.  678;  72  S.  E.  704;  Grand  Lodge  K.  P.  v.  Jones,  100 
Miss.  467;  56  Sou.  458;  Warner  v.  Modern  Woodmen  of  Am.,  119  Mo.  App. 
222;  96  S.  W.  222;  96  S.  W.  222;  Edgerly  v.  Ladies  of  Modern  Maccabees, 
185  Mich.  148;  151  N.  W.  692;  Brown  v.  Knights  of  Protected  Ark,  43 
Colo.  289;  96  Pac.  450. 

«82  Supreme  Lodge  K.  of  H,  v.,  Keener,  6  Tex.  Civ.  App.  267;  25  S.  W. 
1084. 

693  Butler  V.  Grand  Lodge,  etc.,  146  Cal.  172;    79  Pac.  861. 

694  Sterling  v.  Head  Camp  W.  0.  W.,  28  Utah  505,  526;  80  Pac.  375;  1110. 

695  Johnson  v.  Grand  Lodge  A.  O.  U.  W.,  79  N.  J.  L.  227;  75  Atl.  801. 

696  Forney  v.  Fidelity  Mut.  Life  Ins.  Co.,  37  Kans.  397;  124  Pac.  406. 
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ing  before  re-examinatioil.^"  And  a  lodge  has  the  right  to  refuse 
to  reinstate  a  member  who  was  sick  at  the  time  he  paid.*''  Nor  is 
receipt  of  assessments  in  ignorance  of  the  member 's  illness  waiver 
of  the  requirement  of  good  health  at  the  time  of  reinstatement.*" 
If  at  the  time  of  reinstatement  the  member  warrants  that  he  is  in 
good  health,  the  fact  that  he  was  not  will  vitiate  the  reinstate- 
ment, although  the  representation  was  honestly  made.'""  A  con- 
cealment of  the  illness  of  the  member  by  the  beneficiary  when 
applying  to  have  him  reinstated  amounts  to  fraud  and  vitiates 
the  reinstatement ;  '"^  but  the  burden  of  proving  the  false  repre- 
sentations and  that  the  member  making  them  knew  them  to  be 
false  is  on  the  society.'"'^  If  the  laws  specify  certain  requirements 
proof  of  a  custom  of  the  lodge  to  the  contrary  will  not  avail  to 
relieve  the  member  from  compliance  with  the  laws.'""  Where 
the  member  mailed  medical  examination  and  application  for  re- 
instatement, but,  returning,  caught  cold  and  died  the  next  day, 
it  was  held  '"^  that  the  right  to  reinstatement  must  be  determined 
on  the  facts  as  they  existed  at  the  time  the  application  was  made, 
and  their  sufficiency.  Eeinstatement  can  be  made  on  Sunday.'"^ 
The  society  cannot  exact  concessions  on  reinstatement,  such  as 
that  the  policy  shall  be  for  a  smaller  amount,'"*  'and  if  by  reso- 
lution the  time  for  payment  is  extended  a  member  in  default  has 
the  right  to  pay  up  if  within  the  time."*'    The  payment  of  arrear- 

697  Lyon  V.  Supreme  Assembly,  etc.,  153  Mass.  83;  26  N.  E.  236. 

698  Gross-Loge,  etc.,  v.  Laercher,  41  111.  App.  462.- 

699  Gabbutt  V.  Citizens,  etc.,  Ass'n,  84  la.  2'93;  51  N.  W.  148. 

700  Richards  v.  Maine  Benev.  Ass'n,  85  Me.  99;  26  Atl.  1050.  See  also 
Mutual  R.  F.  L.  A.  v.  Levenberg,  24  Tex.  Civ.  A.  355;  59  S.  W.  314;  Ash  v. 
Fidelity,  etc.,  Ass'n,  26  Tex.  Civ.  A.  501;  63  S.  W.  944;  Frazer  v.  Aetna, 
etc.,  114  Wis.  510;  90  N.  W.  476;  Hargrove  v.  Royal,  etc.,  2  Ont.  L.  R.  79. 

701  Marshall  v.  Women's,  etc.,  11  N.  Y.  Supp.  700;  Grand  Lodge  A.  0. 
U.  W.  V.  Cressey,  47  111.  App.  616. 

702  Lindsay  v.  Western  Mut.  Aid  Soc,  84  la.  734;  50  N.  W.  29;  Patten 
V.  U.  S.  Life  Ins.  Ass'n,  24  N.  Y.  Supp.  269. 

703  Dickinson  v.  Grand  Lodge,  etc.,  159  Pa.  St.  258;  28  Atl.  293.  But 
see  Andre  v.  Modern  Woodmen,  102  Mo.  App.  377;   76  S.  W.  710. 

704  Jackson  v.  Northwestern,  etc.,  Ass'n,  78  Wis.  463;  47  N.  W.  733. 

705  Frame  v.  Sovereign  Camp,  etc.,  67  Mo.  App.  127. 

706  Davidson  v.  Old  People's,  etc.,  Soc,  39  Minn.  303;  39  N.  W.  803;  In- 
gram V.  Supreme  Council,  etc.,  14  N.  Y.  St.  600. 

707  Wertheimer  v.  Schuster,  18  N.  Y.  Supp.  345. 

1136 


PREMIUMS,  ASSESSMENTS  AND  DUES.  §    496 

ages  on  reinstatement  may  under  the  contract  add  new  condi- 
tions.'^'"  But  it  has  been  held  that  unreasonable  conditions  will 
not  be  enforced. '^"^  If  a  member  neglects  to  become  reinstated 
during  his  lifetime  he  cannot  be  reinstated  after  his  death, 
though  the  period  in  which  he  might  be  reinstated  if  living  has 
not  expired.''^"  A  restoration  to  membership,  however,  after  il- 
legal suspension,  may  be  made  by  a  superior  officer  even  'after  the 
member  is  dead  if  the  laws  of  the  society  so  warrant.'''-^  It  has 
been  decided  that  where  the  local  lodge  is  guilty  of  irregularities 
in  the  reinstatement  the  member  will  not  be  held  responsible 
therefor,  especially  when  he  has  paid  subsequent  assessments,  but 
the  superior  body  will  be  deemed  estopped  by  such  action  and 
receipt  of  assessments.''^^  A  member  may  'acquiesce  in  a  wrong- 
ful suspension  and  thereby  lose  the  right  to  reinstatement.'^^ 

Where  the  society  required  a  certificate  of  health  as  a  condi- 
tion to  reinstatement,  when  such  certificate  was  unnecessary  the 
fact  that  it  was  false  cannot  defeat  the  claims  of  the  benefi- 
ciaries,'^* but  ordinarily  false  statements  in  an  application  for 
reinstatement  avoid  the  certifiate.'^^  A  suspended  member  can- 
not be  reinstated  by  payment  of  an  assessment  after  the  death  of 
the  member,  the  officer  accepting  the  payment  with  knowledge 

708  Ronald  V.  Mut.  Reserve  F.  L.  Ass'n,  132  N.  Y.  378;  30  N.  E.  739,  affg. 
10  N.  Y.  Supp.  632. 

709  Brown  v.  Supreme  Court,  etc.,  66  App.  Div.  259;  72  N.  Y.  Supp.  806; 
Finnerty  v.  Supreme  Council,  etc.,  115  la.  398;   88  N.  W.  834. 

710  Modern  Woodmen,  etc.,  v.  Jameson,  48  Kan.  718;  31  Pac.  733;  30 
Pac.  460;  Bagley  v.  Grand  Lodge,  etc.,  31  111.  App.  618;  Brown  v.  Grand 
Council,  etc.,  81  la,  400;  46  N.  W.  1086. 

711  Connolly  v.  Masonic,  etc.,  Ass'n,  58  Conn.»552;   20  Atl.  671. 

712  Hoffman  v.  Supreme  Counc.  A.  L.  H.,  35  Fed.  252;  Geiger  v.  Grand 
.Lodge,  etc.,  15  N.  Y.  St.  455;  Coburn  v.  Life  Indemnity  Co.,  52  Minn.  424; 
54  N.  W.  373;  Loughhridge  v.  la.  L.  &  E.  Ass'n,  84  la.  141;  50  N.  W.  568. 

713  Teeter  v.  United  L.  Ass'n,  159  N.  Y.  411;  54  N.  E.  72;  affg.  42  N.  Y. 
Supp.  119.  See  also  Bagley  v.  Mut.  Res.  F.  L.  A.,  39  App.  Div.  655;  57 
N.  Y.  Supp.  1133.  An  instructive  case  is  Grand  Lodge  v.  Scott,  3  Neb. 
(Unoff)  845;  97  N.  W.  637;  reversing  93  N.  W.  190.    See  also  ante,  §  364. 

7i4Arrison  v.  Supreme  Council  Mystic  Toilers,  129  la.  303;  105  N.  W. 
580. 
715  Supreme  Ruling  Fraternal  Mystic  Circle  v.  Hanson  (Tex.  Civ.  App.), 

153  S.  W.  351. 
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not  being  authorized  to  waive  suspension. ''^^  A  requirement  as 
to  age  for  admission  of  new  members  does  not  apply  to  the  read- 
mission  of  a  suspended  member.^^''. 

§  497.  To  Whom  Money  Collected  on  an  Assessment  Belongs. 
Where  assessments  are  made  to  replenish  a  fund  and  not  to  pay 
particular  losses,  the  representatives  of  a  member  are  sharers  in 
the  fund  and  not  the  owners  of  any  specific  portion  of  it  levied  for 
their  exclusive  use.'^'  This  is  true  even  where  a  list  of  deaths  is 
given  in  the  assessment  notice.'^'.  Money  received  by  the  trus- 
tees of  a  mutual  benefit  association,  from  an  assessment  imposed 
upon  the  members  to  pay  to  the  widow  of  a  deceased  member 
the  amount  which  she  is  entitled  to  recover,  belongs  to  the  asso- 
ciation and  not  to  the  widow.'^"  And  it  cannot  b'e  claimed 
that,  when  such  an  association  has  received  the  money  from  an 
assessment  for  the  purpose  of  paying  'a  claim  on  a  certificate  is- 
sued to  a  deceased  member  of  the  society,  the  association  thereby 
became  the  agent  of  its  members  for  the  purpose  of  paying  the 
money  upon  the  claim  and  had  no  right  to  contest  its  validity  or 
withhold  the  payment  of  the  money.  While  the  society  is  in  a 
certain  sense  the  agent  of  the  members  of  the  company,  it  is  an 
agent  with  special  'and  definite  powers  and  limitations,  and  the 
true  and  obvious  construction  of  these  powerseand  limitations  for- 
bids payment  upon  a  claim  which  it  is  able  to  show  was  procured 
through  misrepresentation  or  fraudulent  suppression  of  facts, 
concerning  which  it  required  answers  from  the  deceased  member 
when  he  applied  for  membership.  That  the  association  has  real- 
ized the  money  with  which  to  m'ake  payment  is  no  waiver  of  the 
duty  to  see  to  it  that  paymeht  was  due.  That  duty  it  still  owes 
to  its  members  who  harve  paid  their  assessments  trusting  to  the 
fidelity  of  the  company  to  protect  them  and  the  fund  from  invalid 

716  Dillon  T.  Nat'l  Council  K  &  L.  of  S.,  244  lis.  202;  91  N.  E.  417; 
affg.  148  Ills.  App.  121. 

717  McRaith  v.  Grand  Lodge  A.  0.  U.  W.,  149  la.  148;  126  N.  W.  ,321. 

718  Reeves,  v.  Supreme  Lodge  Patriarchs,  etc.,  65  Kan.  860;  70  Pac.  357. 

719  People  V.  Grand  Lodge,  etc.,  156  N.  Y.  533;  51  N.  B.  299;  EUerbe  v. 
United  Mas.  Ben.  Ass'n,  114  Mo.  501;  21  S.  W.  843;  also  same  v.  Farmers', 
etc.,  Ass'n,  106  Mo.  13;  16  S.  W.  683.  As  to  equities  in  fund  see  Blair  v. 
Sup.  CI.  A.  L.  H.,  208  Pa.  262;  57  Atl.  564. 

720  Fisher  v.  Andrews,  37  Hun.  176. 
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claims. ''^^  Notwithstanding  these  decisions  it  is  still  questionable 
whether,  when  the  society,  or  company,  becomes  insolvent,  the 
fund  collected  on  an  assessment  to  pay  particular  death  losses  is 
not  impressed  with  a  trust  for  that  purpose  so  as  not  to  be  taken 
for  the  general  debts  of  the  society.'^^  The  assessments  collected 
from  the  members  of  a  fraternal  beneficiary  ^society  payable  into 
the  benefit  fund  in  the  hands  of  the  collector  of  the-  local  lodge 
under  the  constitution  are  trust  funds  for  the  benefit  of  the  bene- 
ficiaries of  deceased  members  and  not  subject  to  attachment  by 
a  creditor  of  the  society.'^'  Under  the  statutes,  however,  of  the 
State  all  funds  on  hand  at  the  time  of  or  received  after  insolvency, 
'  may  go  into  one  general  fund.'^*.  The  fund  collected  on  assess- 
ments is  the  property  of  the  local  body  until  remitted. ''^^. 

Where  the  constitution  requires  the  assessments  to  be  kept  in 
a  special  fund  for  the  payment  of  death  losses  no  portion  of  it 
can  be  used  for  expense  in  obtaining  new  members  ''^^  nor  used  for 
g.eneral  expenses  of  litigation.''^''  In  the  absence  of  a  provision  to 
the  contrary  the  directory  may  apply  the  proceeds  of  an  assess- 
ment to  any  debt.^^^  Members  of  an  assessment  company  have  no 
vested  interest  in  the  assessments  collected  by  the  company  and 
are  bound  to  seek  redress  at  law  and  not  in  a  suit  in  equity  to 
dissolve  the  association  unless  it  is  shown  that  the  affairs  of  the 
society  are  grossly  mismanaged.''^'. 

§  498.    Authority  to  Accumulate  Surplus  from  Assessments. — 

A  benefit  society  cannot  accumulate  a  reserve  fund,  or  surplus 

721  Mayer  v.  Equitable  Reserve  Fund  L.  Ass'n,  42  Hun.  237.  See  also 
Swett  V.  Relief  Society,  78  Me.  541. 

722  In  re  Protection  L.  Ins.  Co.,  9  Biss.  1S8;  Wadsworth  t.  Tradesmen's, 
etc.,  132  N.  Y.  540;   29  N.  E.  1104;   In  re  Equitable  R.  F.,  etc.,  Ass'n,  131 

-N.  Y.  354;  Wilbur  v.  Tergesson,  24  111.  App.  119;  Fisber  v.  Andrews,  37 
Hun.  176. 

T23Brenizer  v.  Supreme  Council  R.  A.,  141  N.  C.  409;  53  S.  E.  835;  6 
L.  R.  A.  (N.  S.)  235. 

724Ellerbe  v.  Aid  Ass'n,  106  Mo.  13;  Ellerbe  v.  United  Masonic,  etc., 
Ass'n,  114  Mo.  501;  21  S.  W.  843. 

725  Supreme  Sitting,  etc.,  v.  Grigsby,  178  Ills.  57;   52  N.  E.  956. 

726  Wolf  V.  Gegenzeitig,  etc.,  149  Wis.  576;  136  N.  W.  175. 

727  Sberman  v.  Harbin,  125  la.  174;  100  N.  W.  629. 
728 Hardy  v.  Carter  (Tex.  Civ.  A),  162  S.  W.  1003. 

729  Polk  V.  Mutual  Reserve  Fund  L.  Ass'n,  137  Fed.  273. 
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in  excess  of  the  amount  required  to  pay  death  claims,  unless  its 
laws  confer  such  authority  and  there  is  nothing  to  the  contrary 
in  the  statutes  of  the  State  authorizing  the  society.^'*  Under  the 
Massachusetts  statute  it  has  been  held  that  societies  organized 
und&r  it  cannot  become  financial  institutions  with  the  capacity  of 
accumulating  and  holding  funds  to  an  unlimited  amount,  but  can 
only  hold  at  one  time  the  amount  of  one  assjessment.'''^  Nor  can 
assessments  to  pay  death  losses  be  used  for  current  expenses.'^^ 
An  association  whose  constitution  does  not  provide  for  a  surplus, 
or  emergency,  fund  cannot  create  such  a  fund  and  divert  funds 
into  it.'^'  Under  present  statutes  relating  to  fraternal  beneficiary 
orders  authority  is  usually  given  to  accumulate  a  reserve  fund. 

§  499.  Power  of  Subordinate  Lodges  to  Waive  Requirements 
of  Laws  of  the  Order  as  to  Assessments. — It  has  been  held  that 
subordinate  lodges  cannot  waive  the  requirements  of  the  laws  of 
the  order  of  which  they  are  constituent  parts  in  regard  to  assess- 
ments ;  ''^^  but  questions  of  waiver  and  estoppel  in  regard  to  as- 
sessments by  benefit  societies  will  be  more  'appropriately  dis- 
cussed in  a  subsequent  chapter  upon  the  subject  of  waiver  and 
estoppel  in  general  and  to  that  the  reader  is  referred.''^^ 

§  500.  Dues> — The  benefits  to  be  received  from  the  member- 
ship in  an  association  of  business  concerns  is  sufficient  considera- 
tion for  an  agreement  to  pay  the  dues  and  other  sums  required 
by  the  constitution.'^'  "When  the  affairs  of  a  mutual  benefit  so- 
ciety are  conducted  by  means  of  a  complex  organization  con- 
sisting of  grand,  or  supreme,  and  subordinate  lodges,  the  mem- 
bers of  the  latter  enter  into  an  obligation  to  pay  two  kinds  of 
contributions.  The  first  is  the  assessments,  levied  by  the  superior 
authority  to  meet  death  benefits;  the  second  is  the  amount  re- 

730  Hogan  V.  Pacific  Endowment  L.,  99  Cal.  248;   33  Pac.  924. 

731  Grossman  v.  Massachusetts  Benev  Ass'n,  143  Mass.  435;  9  N.  E.  753. 

732  Chicago  M.  L.  Ass'n  v.  Hunt,  127  111.  257;  20  N.  E.  55. 

733  Clark  V.  Iowa  State  Traveling  Men's  Ass'n,  156  la.  201;  135  N.  W. 
1114. 

734  Borgraefe  v.  Sup.  Lodge  K.  &  L.  of  H.,  22  Mo.  App.  127;  Harvey  v. 
Grand  Lodge,  etc.,  50  M.  A.  472;  Lyon  v.  Supreme  Assembly,  etc.,  153 
Mass.  83;  26  N.  E.  236;  Grand  Lodge  A.  O.  U.  W.  v.  Jesse,  50  111.  App.  101. 

735  Post,  §  603  et  seq. 

736Taplin  v.  Webster,  76  Ohio  St.  590;  81  N.  E.  1196. 
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quired  to  be  paid,  in  monthly  or  quarterly  installments  to  the 
subordinate  lodge  for  its  support.  In  some  associations,  not  con- 
sisting of  local  and  grand  lodges,  'a  stated  sum  is  to  be  paid  an- 
nually or  oftener,  in  addition  to  assessments  on  death  claims,  for 
the  expenses  of  the  organization.  The  first  class  of  contributions, 
of  which  we  have  already  treated,  is  called  "assessments,"  the 
second  is  known  as  "dues."  Where  the  constitution  of  a  sub- 
ordinate lodge  provided  ,that  'all  powers  not  reserved  to  a  supe- 
rior lodge  were  given  to  it,  such  as  creating  its  own  by-laws,  etc., 
and  that  every  member  should  pay  such  benefits  and  dues  as  was 
stipulated  by  the  by-laws,  and  at  the  organization  of  the  lodge 
an  oral  motion  was  made  and  adopted,  fixing  the  amount  of 
monthly  dues,  but  this  action  was  never  recorded  in  the  minutes 
or  carried  into  the  by-laws,  it  was  held  that  such  unrecorded 
proceedings  fixing  the  monthly  dues  could  not  be  regarded  as  a 
by-law  and  the  subordinate  lodge  could  not  require  its  members 
to  pay  any  sums  as  monthly  dues  unless  the  amount  should  be 
stipulated  and  fixed  by  the  by-law.''"  The  laws  of  the  orders 
generally  provide  that  the  dues  be  paid  by  each  member  at  cer- 
tain times  without  notice  and  no  action  of  the  lodge  or  its  offi- 
cers is  required  to  make  them  due  and  payable.  The  provisions 
of  the  laws  in  this  respect  are  also  part  of  the  contract  and  their 
Construction  is  governed  by  the  same  rules  as  the  provisions  in 
respect  to  the  assessments.  If  non-payment  of  the  dues  works  a 
forfeiture,  the  provisions  of  the  laws  are  to  be  strictly  construed. 
Non-payment  of  dues,  however,  if  so  stipulated,  will  of  itself 
work  a  forfeiture,'''  or  a  member  can  be  dropped  without  no- 
tice.'^'  But  if  not  so  provided  in  the  by-laws,  expulsion,  or  sus- 
pension for  non-payment  of  dues,  must  be  upon  trial  and  after 
due  notice.''^*    Where  the  constitution  provided  that  a  member 

737  Haywood  v.  Grand  Lodge  of  Texas  K.  P.  (Tex.  Civ.  App.),  138  S.  W. 
1194. 

738  Mandego  v.  Centennial  Mut.  Life  Ass'n,  64  la.  134;  American  Mut. 
Aid  Soc.  V.  Helburn,  8  Ky.  L.  627;  2  S.  W.  495;  Brown  v.  Grand  Counc, 
etc.,  81  la.  400;  46  N.  W.  1086. 

739Laplerre  v.  L'Union  St.  Joseph,  21  IiOw.  Can.  Jur.  332.  See' also 
Riddick  v.  Farmers,  etc.,  Ass'n,  132  N.  C.  118;  iZ  S.  E.  544. 

740  Diligent  Fire  Co.  v.  Commoawealth,  75  Pa.  St.  291;  Commonwealth 
V.  Beneficial  Soc,  2  S.  &  R.  141;  Commonwealth  v.  German  Soc,  15  Pa.  St. 
(3  Harris),  251;  Borgrefe  v.  Sup.  L.  K.  of  H.,  22  Mo.  App.  127;  Wachtel 
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■more  than  three  months  in  arrears  should  forfeit  all  rights  under 
his  policy,  and  that  every  member  should  pay  through  his  lodge 
the  amount  prescribed  by  the  Grand  Lodge,  quarterly  in  advance, 
that  delinquent  members  should  be  immediately  notified  of  ar- 
rearages, if  possible,  through  the  persons  named  as  beneficiary 
and  the  names  dropped  unless  paid  on  or  before  a  stated  time,  a 
member  in  arrears  cannot  suffer  forfeiture  until  he  has  been 
notified  of  his  delinquency  in  the  mandr  provided.''*^  And'  where 
the  by-laws  provide  that  any  member  whose  dues  remain  unpaid 
for  two  months  shall  be  dropped  from  the  roll  and  lose  all  claims- 
to  membership,  neither  of  these  results  will  ipso  facto  amount  to 
a  forfeiture  without  affirmative  action  by  the  association.'*^ 
Where  a  member  owed  a  certain  amount  for  dues  and  had  ob- 
tained a  judgment  against  the  association  for  sick  benefits,  which 
was  paid,  it  was  held  that  in  legal  contemplation  he  was  clear 
of  all  debt  on  the  books  of  the  association  on  the  date  of  pay- 
ment of  the  judgment.'^'  Unless  the  by-laws  so  provide,'  dues  for 
the  monthly,  quarterly,  or  semi-annually  term  are  not  payable  in 
advance  'and  a  member  is  not  in  arrears  for  their  non-payment 
until  after  that  term  has  ended.''**  If  the  dues  are  payable  in 
advance  the  insolvency  of  the  association  after  they  have  become 
due  will  not  excuse  payment.''*^  In  a  case  where  the  by-laws  pro- 
vided that  a  member  should  not  be  in  good  standing  who  was 
more  than  six  months  in  arrears,'*^  it  was  held  that  the  six 
months  began  to  run  from  the  day  after  the  last  day  of  the  term 
for  which  the  dues  were  to  be  paid.    In  this  case  the  court  said : 

V.  Noah  Widows  and  Orphans'  Soc,  84  N.  Y.  28;  9  Daly  476;  Supreme 
Lodge  K.  of  P.  V.  Kalinski,  6  C.  C.  A.  373;  57  Fed.  348;  Scheuffler  v.  Grand 
Lodge,  etc.,  45  Minn.  256;  47  N.  W.  799;  Backdahl  v.  Grand  Lodge,  46 
Minn.  61;  48  N.  W.  454.  See  also  Rogers  v.  Union  Benev.  Soc.,  Ill  Ky.  598; 
64  S.  W.  444;  55  L.  R.  A.  605  and  note.  * 

741  Haywood  v.  Grand  Lodge  of  Texas  K.  P.  (Tex.  Civ.  App.),  138  N. 
W.  1194. 

742  Starnes  v.  Atlanta  Police  Relief  Ass'n,  2  Ga.  App.  237;  58  S.  E.  481. 

743  O'Keefe  v.  Barry  Benev.  Ass'n,  74  N.  J.  L.,  66  Atl.  601. 

744Taplln  v.  Webster,  76  Ohio  St.  590;  81  N.  E.  1196;  Harr  v.  Indepen- 
dent, etc.,  Ass'n,  108  N.  Y.  Supp.  1103;  Harr  v.  Harlan,  etc.,  Ass'n,  108 
N.  Y.  Supp.  1003. 

745  Freedman  v.  Chamberlain,  24  N.  Y.  Supp.  388. 

746Wiggin  V.  Knights  of  Pythias,  31  Fed.  122;  Buckofzer  v.  U.  S.  Gr. 
Lodge,  15  N.  Y.  Supp.  922. 

1142 


PREMIUMS,  ASSESSMENTS  AND  DUES.  §    500 

"Each  lodge  has  the  power  to  regulate  that  matter  for  itself,  may 
make  the  dues  payable  in  advance,  or  at  the  end  of  the  period 
for  which  they  are  leviable ;  but  the  pay-day  does  not  come  until 
the  time  fixed  for  it,  and  they  cannot,  in  the  nature  of  the  words 
used  to  impose  the  forfeiture  insisted  upon,  be  in  arrears  until 
that  day  is  past,  whatever  day  it  be.  The  fact  that  the  members 
may  pay  the  dues  at  any  time  during  the  term,  that  is  to  say,  in 
advance  of  the  day  fixed  for  obligatory  payment,  does  not  at  all 
affect  the  question ;  nor  does  the  fact,  if  it  be  so,  that  most  of  the 
members  do  pay  before  the  fiinal  day  of  reckoning  the  charge, 
■affect  it ;  nor  does  the  opinion  of  the  members,  or  of  the  officers 
of  the  lodge,  or  of  the  lodge  itself  affect  it.  These  words  of  the 
by-laws  become  part  of  the  contract  for  life  insurance,  and,  in 
the  courts,  must  receive  the  ordinary  interpretation  put  upon  the 
contracts  containing  them. ' '  ''*''  In  accord  with  the  foregoing  it 
has  been  held  that,  where  the  dues  are  payable  at  the  end  of  a 
period,  'a  member  is  not  "six  months"  in  arrears  for  his  dues 
when  he  owes  six  months'  dues,  but  only  after  six  months  from 
the  time  when  the  first  quarter's  dues  were  payable.''*^  Where 
the  dues  accrued  weekly,  but  were  uniformly  charged  and  col- 
lected at  the  end  of  each  quarter,  the  by-laws  provided  for  for- 
feiture if  the  member  should  be  in  arrears  for  dues  over  the 
amount  of  thirteen  weeks,  it  was  held'^'  that  a  member  who 
died  a  month  after  the  last  dues  were  paid,  was  entitled  to  bene- 
fits, as  the  words  "accrued  weekly"  did  not  mean  that  the  dues 
were  payable  weekly.  If  the  dues  are  payable  in  advance  they 
must  be  paid  though  the  association  be  insolvent.''^''  Dues  not 
payable  in  advance  can  be  paid  at  any  time-  during  the  term  and, 
if  no  other  conditions  are  imposed,  a  member  in  arrears  may  re- 

747  "Watson  V.  Jones,  13  Wall.  679;  McMurry  v.  Supreme  Lodge  K.  of  H., 
20  Fed.  107. 

748Buckofzer  v.  U.  S.  Grand  Lodge,  etc.,  15  N.  Y.  Supp.  922.  Other 
cases  construing  what  is  meant  by  "arrears"  are,  Hess.  v.  Johnson,  41 
App.  Dlv.  465;  58  N.  Y.  Supp.  983;  Anthony  v.  Carl,  28  Misc.  200;  58  N. 
Y.  Supp.  1084;  Wheeler  v.  Lackawanna,  etc.,  Co.,  5. Lack.  Leg.  N.  97.  See 
also  Harris  v.  Wilson,  86  Mo.  App.  406. 

749  Strasser  v.  Staats,  13  N.  Y.  Supp.  167. 

75oFreedman  v.  Chamberlain,  24  N.  Y.  Supp.  388;  but  see  Burden  v. 
Mass.  S.  F.  Ass'n,  147  Mass.  360;  17  N.  E.  874. 
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gain  good  standing  by  simply  paying  up,'^^  and  when  the  ar- 
rearages are  less  than  the  benefits  the  member  is  entitled  to  the 
latter.'^^  When  the  by-laws  provided  that  a  member  "who  is 
not  more  than  three  months  in  arrears  for  dues  shall  be  entitled 
to  benefits,"  a  member,  who  dies  on  the  day  before  the  dues  for 
the  following  month  are  payable,  is  entitled  to  them.'^'  If,  by 
the  by-laws  of  the  order,  or  society,  notice  is  to  be  given  before 
the  dues  are  payable,  such  notice  is  a  condition  precedent,  which 
must  be  performed  before  forfeiture  for  non-payment  can  be  en- 
forced. The  same  rules  'apply  to  dues  as  to  assessments  in  re- 
spect to  notice,  payment  and  forfeiture.  The  Court  of  Appeals 
of  Maryland  has  accurately  stated  the  law  as  to  notice  in  an 
opinion  whi^h  may  here  be  given  with  advantage.  The  case  was 
one  involving  the  liability  of  the  association  for  a  benefit  payable 
on  the  death  of  the  member,  and  the  defense  was  forfeiture  for 
non-payment  of  dues.  The  facts  are  sufficiently  stated  in  the 
opinion.  In  this  case  ''*  the  court  said :  ' '  The  whole  contract 
between  the  appellant  association  and  Robertson,  the  insured,  is 
contained  in  the  certificate  of  membership  issued  to  Robertson, 
and  the  rights  of  the  parties  in  this  case  must  depend  upon  the 
certificate  alone.  .  .  .  The  first  article  of  the  certificate  of 
membership  is  as  follows :  '1.  It  is  agreed,  that  the  said  Nathaniel 
C.  Robertson,  shall  pay  the  sum  of  twenty-five  dollars,  as  a  mem- 
bership fee ;  and  further  the  sum  of  $2.50  quarterly,  for  expenses, 
to  be  paid  said  'association,  and  also  such  sums  as  may  be  re- 
quired by  the  conditions  hereto  annexed,  for  mortuary  assess- 
ments.' If  this  article  was  the  only  part  of  the  certificate  that 
related  to  the  quarterly  dues,  it  would  have  been  the  duty  of 
the  insured  to  have  paid  these  expenses  without  any  call  or  no- 
tice. But  by  the  sixth  clause  in  the  certificate  a  different  face  is 
put  upon  the  m'atter.  That  clause  is  in  these  words:  '6.  The 
holder  of  this  certificate  further  agrees,  and  accepts  said  certifi- 
cate upon  the  express  condition,  that  if  the  said  assessment  or 
quarterly  dues  shall  not  be  paid  at  the  office  of  said  association, 
within  thirty  days  after  date  of  notice,  the  certificate  shall  be 

751  Weiss  V.  Tenant,  21  N.  Y.  Supp.  252. 

752  Brady  v.  N.  Y.  Coachmen's  Club,  14  N.  Y.  Supp.  272. 

753  Sherry  v.  Operative,  etc..  Union,  139  Pa.  St.  470;   20  Atl.  1062. 

754  Mutual  Endowment  Assur.  Ass'n  v.  Essender,  59  Md.  463. 
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null  'and  void  and  of  no  effect. '  By  this  latter  clause  the  asso- 
ciation assumed  the  burden  of  giving  the  insured  a  notice,  and 
the  insured  did  not  forfeit  his  membership,  if  he  paid  his  dues 
at  any  time  within  thirty  days  from  the  date  of  such  notice. 
Taken  and  construed  together,  as  the  first  and  sixth  clauses  of 
the  certificate  must  be,  they  mean  this,  that  while  the  insured, 
Robertson,  after  having  paid  his  membership  fee  of  twenty-five 
dollars,  "agreed  to  pay  the  association  two  dollars  and  a  half 
quarterly,  the  association  agreed  not  to  forfeit  his  membership, 
unless  he  made  default  in  the  payment  of  his  quarterly  dues  and 
assessments  for  more  than  thirty  days  after  they  gave  him  no- 
tice. There  is  no  question  raised  as  to  the  assessment  for  details, 
but  only  as  to  the  quarterly  dues.  Robertson  m'ay  have  neglected 
or  omitted  to  pay  his  quarterly  dues,  but  that  fact  alone  would 
not,  without  the  notice  from  the  company,  deprive  him  of  his 
membership.  The  notice  was  a  condition  precedent  to  the  for- 
feiture and  it  becomes  important  to  inquire  what  such  notice 
should  contain.  We  think  it  quite  clear  that  the  notice  con- 
templated by  the  sixth  clause,  must  mean  a  notice  given  after 
the  quarterly  dues  were  payable.  It  does  not  mean  a  notice 
given  in  advance  and  before  the  quarterly  dues  were  payable ;  for 
if  that  were  so,  Robertson  could  have  been  notified  on  the  very 
day  of  the  issue  of  the  certificate  (December  23,  1879),  that  he 
must  pay  his  quarterly  dues  for  the  whole  of  the  next  year  or 
even  longer.  This  was  certainly  not  contemplated  by  either  party 
to  the  contract,  and  is  not  borne  out  by  the  language  of  the  clause. 
If  Robertson,  then,  was  entitled  to  his  notice  after  his  dues  were 
payable,  the  first  notice  that  the  company  could  properly  give 
him,  was  after  his  first  quarterly  payment  fell  due.  Then  the 
notice  given  him  muts  be  reasonably  in  accord  with  the  contract, 
and  must  call  upon  him,  or  notify  him  with  reasonable  certainty 
what  he  must  do  within  the  next  thirty  days.  Now  the  notice 
actually  sent  to  Robertson,  according  to  the  defendant's  testi- 
mony, was  the  following:  'Baltimore,  Md.,  April  15th,  1880. 
You  are  hereby  notified,  that  your  annual  dues  for  the  year  end- 
ing April  15th,  1881,  are  to  beTpaid  at  this  office.  Amount  $10. 
Send  this  notice  back  with  your  remittance,  when  it  will  be  re- 
ceipted and  returned  to  you.'  By  that  notice  Robertson  was 
called  on  to  do  what  he  had  not  contracted  to  do.    He  had  con- 
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tracted  to  pay  $2.50  at  the  end  of  each  quarter,  and  was  called 
on  to  pay  ten  dollars  as  an  'annual  fee,  and  in  advance.  Nor  did 
the  association  do  what  they  had  contracted  to  do.  Their  con- 
tract was,  as  we  have  before  said,  to  notify  the  insured  after  his 
payments  were  due,  but  they  in  fact  notified  him  of  claims  that 
were  to  fall  due  in  the  future,  and  dem'anded  payment  in  ad- 
vance against  the  terms  of  the  agreement.  Now,  forfeitures  are 
not  favored  in  the  law,  and  the  courts  are  always  ready  to  seize 
hold  of  any  circumstances  that  can  reasonably  avoid  so  harSh  a 
measure  as  a  forfeiture.  In  this  case  the  association  relies  upon 
this  notice  as  sufficient  ground  for  the  forfeiture  of  the  interest 
of  Robertson  in  the  company.  But  in  all  such  cases  where  a  for- 
feiture is  sought  to  be  enforced  through  a  notice,  as  a  condition 
precedent,  the  party  seeking  to  enforce  it  must  show  that  he  has 
complied  at  least  with  reasonable  certainty  with  all  the  condi- 
tions precedent,  and  the  other  party  is  entitled  to  such  notice  as 
his  contract  calls  for.  In  the  case  of  Johnson  vs.  Lyttle's  Iron 
Ageney,'^^  the  court  unanimously  held  that  notice  to  a  share- 
holder in  which  he  was  charged  more  interest  than  he  ought  to 
have  been,  was  on  that  account  bad,  and  not  sufficient  to  cause  a 
forfeiture  of  his  shares,  and  lay  down  the  rule  that  the  condition 
precedent  must  be  strictly  complied  with.  While  we  are  not 
inclined  to  adopt  a  rule  so  strict  as  the  one  laid  down  in  this 
case,  still  there  is  a  wide,  and  in  our  opinjpn  fatal,  variance  in 
this  case,  between  the  notice  actually  given,  'and  the  one  required 
by  the  terms  of  the  contract,  both  in  the  amount  required  to  be 
paid,  and  the  time  of  the  payment.  Such  a  notice  is  wholly  in- 
sufficient to  work  so  grave  a  consequence  as  the  forfeiture  of  a 
valuable  interest  to  the  insured. "  In  a  case  in  Illinois  ''^^  the 
defendant  was  a  voluntary  'association  composed  of  subordinate 
lodges.  The  constitution  adopted  for  the  government  of  such 
subordinate  lodges  provided  that  "the  manner  of  suspension  for 
the  non-payment  of  dues  and  assessments  shall  be  detailed  in  the 
by-laws  of  every  lodge  and  is  left  to  their  option."     The  sub- 

755  5  Chan.  Div.  687. 

756  District  Grand  Lodge  v.  Cohn,  20  Bradw.  335.  See  also  Dickinson  v. 
Grand  Lodge,  etc.,  159  Pa.  St.  258;  28  Atl.  293,  as  to  inadmissibility  of 
proof  of  custom.  As  to  waiver  of  fine.  People  v.  Sciacca  Ass'n  56  App. 
Div.  341;   67  N.  Y.  Supp.  751. 
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ordinate  lodge  in  question  never  adopted  any  by-law  on  the  sub- 
ject of  suspension  as  required  by  this  provision.  Deceased  was 
declared  suspended  from  such  lodge  for  non-payment  of  dues. 
Six  days  before  his  sudden  death  by  heart  disease,  he  gave  the 
amount  due  to  the  secretary,  who  took  the  money  and  said  he 
would  bring  the  matter  before  the  lodge  at  its  next  meeting. 
The  court  held  that  the  suspension  of  deceased  was  without  au- 
thority and  void  and  that  the  payment  was  in  time.  Further, 
that  the  fact  that  the  lodge,  in  the  absence  of  a  by-law,  was 
accustomed  to  pursue  a  particular  course  in  regard  to  suspen- 
sions, did  not  in  this  case  give  such  custom  the  force  of  a  by-law. 
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AccroENT  Insueancb. 

Chakacteeistics   of   Contbact — Definition   of   Accident — Limitations — 
Peoximate  Cause — Excepted  Risks. 

§  501.  Accident  Insurance  Is  a  Modern  Institution. 

502.  Is  Not  Strictly  a  Contract  of  Indemnity. 

503.  Is  Life  Insurance. 

504.  Accident  Insurance  Companies  Can  Limit  Their  Liability. 

505.  Is  Governed  by  the  Same  General  Principles  as  Other  Insurance. 

506.  Definition  of  Accident. 

507.  External,  Violent  and  Accidental  Means,  Accident  or  Disease. 

508.  The  Same  Subject — ^Accident  or  Disease  Further  Considered. 

509.  The  Same  Subject — English  Cases. 

510.  The  Same  Subject — Drowning. 

511.  The  Same  Subject — Sunstroke. 

512.  External,   Violent    and   Accidental    Means — Examples    of   More 

Strict  Construction. 

513.  The  Same  Subject — Later  Cases. 

514.  External  and  Visible  Signs. 

515.  The  Same  Subject  Continued — ^Wounds.  < 

516.  Excepted  Risks — Hernia. 

517.  Excepted  Risks — Gas. 

518.  Excepted  Risks — Poison. 

519.  The  Same  Subject — Later  Cases. 

520.  The  Same  Subject — Blood  Poisoning. 

521.  Proximate  Cause. 

522.  The  Same  Subject — ^Later  Cases. 

523.  More  Hazardous  Occupation. 

524.  The  Same  Subject — Later  Cases. 

525.  Voluntary   Exposure   to   Unnecessary   Danger — Obvious   Risk — 

Due  Diligence  to  Avoid  Danger. 

526.  The  Same  Subject  Continued — Later  Cases. 

527.  Intentional  Injuries — ^Assault — Fighting. 

528.  The  Same  Subject  Continued. 

529.  Intoxicants. 

§  501.    Accident  Insurance  Is  a  Modem  Institution. — The  first 
corporation  in  the  United  States  to  engage  in  accident  insurance 
was  the  "Travelers'  Insurance  Company"  of  Hartford,  Connecti- 
cut, chartered  in  1863.    It  was  largely  modeled  upon  the  English 
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accident  insurance  companies,  whose  original  business  was  insur- 
ance against  the  hazards  of  railway  travel.  The  business  soon  as- 
sumed huge  proportions  and  consequently  a  large  volume  of  litiga- 
tion has  been  the  result.  This  was  chiefly  because  the  companies 
sought  to  narrow  their  liability  and  when  a  loss  occurred  often 
contended  that  injuries  of  a  certain  character,  or  happening  under 
certain  conditions,  were  not  covered  by  the  policy,  while  the  in- 
sured, or  his  beneficiaries,  were  of  a  contrary  opinion.  In  these 
controversies  the  insurers  were  generally  the  losers.  The  business 
also  was  new  and  it  was  difficulty  to  determine  just  what  an  acci- 
dent was  within  the  meaning  of  the  policy.  This  difficulty  still 
exists.  The  general  field  of  accident,  or  casualty,  insurance  has 
broadened  until  it  now  embraces  liability  insurance  in  all  its 
branches,  such  as  the  liability  (for -damages  on  account  of  accidental 
bodily  injuries)  of  manufacturers  and  contractors  to  their  em- 
ployes and  to  the  public,  the  liability  of  owners  of  real  estate  and 
of  owners  of  horses  and  automobiles  to  the  public  and  many  accident 
insurance  companies  now  also  insure  against  sickness  and  some 
against  burglary.  We  shall  here  consider  only  accident  insurance 
proper. 

§  502.  Accident  Insurance  Is  Not  Strictly  a  Contract  of  In- 
demnity.— The  Missouri  Court  of  Appeals  has  held  that  an  acci- 
dent insurance  policy  is  a  contract  of  indemnity.*  It  said:  "Look- 
ing at  this  contract  as  a  whole,  construing  it  as  a  whole,  it  is  very 
apparent  that  the  main  idea  of  it  is  indemnity,  and  the  main  feature 
in  it  is.  indemnity  for  loss  of  time  in  consequence  of  injury ; ' '  but 
the  Supreme  Court  of  Wisconsin  says:^  "While  there  is  some  con- 
flict, by  the  great  weight  of  authority  a  life  insurance  contract  is 
not  of  that  kind  (one  of  indemnity)  but  is  strictly  a  valued  policy ; 
a  stipulation  to  pay  a  sum  certain  upon  the  happening  of  a  speci- 
fied contingency.  A  policy  of  casualty  insurance  ordinarily  has 
much  the  same  features  as  one  of  life  insurance,  though  it  is  true  it 
more  nearly  than  one  of  life  insurance  has  the  indemnity  feature. 
The  amount  stipulated  to  be  paid  is  a  fixed  sum  as  to  each  par- 
ticular injury  specified,  or  is  computable  without  any  such  definite 

iLemaitre  v.  National  Casualty  Co.,  Mo.App.  186  S.  W.  964. 
2  Gatzweller  v.  Milwaukee  Electric  Ry.,  etc.,  136  Wis.  34;  116  N.  W.  633; 
18  L.  R.  A.  (N.  S.)  211;  16  Aim.  Cas.  633. 
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data  as  in  the  ease  of  the  loss  of  property."  Consequently  the  Court 
held  that  no  right  of  subrogation  exists  in  favor  of  the  insurer 
against  one  whose  negligence  has  caused  the  injury  for  which  com- 
pensation has  been  paid.^  Probably  a  more  accurate  statement 
would  be  that  a  contract  of  accident  insurance  so  far  as  it  relates  to 
compensation  to  the  insured  for  injuries  received  by  him  is  one  of 
indemnity,  but  is  not  so  in  as  far  as  the  payment  on  account  of 
death  is  concerned  but  is  an  investment.  In  such  case  it  is  not  one 
of  indemnity  because  a  dead  man  cannot  be  indemnified  for  loss  of 
life ;  and  it  would  be  a  harsh  statement  to  say  that  the  beneficiary 
can  be  indemnified  for  the  death  of  the  insured,  although  this  some- 
times might  be  the  fact.  An  accident  policy  requiring  payment  for 
total  disability  is  not  one  of  indemnity  against  loss  of  income,  but 
against  loss  of  capacity  to  wort.* 

§  503.  Accident  Insurance  Is  Life  Insurance. — The  Supreme 
Court  of  Missouri  has  said:°  "When  a  policy  covers  loss  of  life, 
from  external,  violent  and  accidental  means  alone,  why  is  it  not  in- 
surance on  life  ?  Such  a  provision  incorporated  in  a  general  life  in- 
surance policy  admittedly  would  be  insurance  on  life,  then  why 
less  insurance  on  life  because  not  coupled  with  provisions  covering 
loss  of  life  from  usual  or  natural  causes  as  well  ?  .  .  .  The  mere 
addition  of  one  or  more  features  or  elements  in  a  contract  of  insur- 
ance on  life,  that  may  serve  to  give  the  contract  or  policy  a  par- 
ticular designation  in  the  business  or  insurance  world,  will  not  in 
the  least  divest  the  contract  or  policy  of  its  chief  character,  of  in- 
surance on  life,  or  make  the  contract  other  than  life  insurance.  The 
promise  to  pay  a  weekly  indemnity,  by  an  insurance  company,  in 
the  event  the  insured  receives  an  injury  from  an  accident  not  re- 
sulting in  death,  does  not  change  the  character  of  the  agreement  of 
the  policy  to  pay  a  certain  other  sum  when  the  accident  results 
fatally,  which  is  life  insurance  from  accidental  causes,  as  the  prom- 
ise to  pay  a  certain  stipulated  sum  to  the  insured  (now  contained 
in  many  of  the  policies  issued  by  what  is  known  as  old  line  life  in- 
surance companies)  when  the  insured  attains  a  given  age,  or  in  a 

sTo  the  same  effect:  Aetna  Life  Ins.  Co.  v.  Parker,  96  Tex.  287;  72 
S.  W.  168  affg.  30  Tex.  Civ.  App.  521;  72  S.  W.  621.  See  also  Suttles  v. 
Railway  Mail  Ass'n,  141  N.  Y.  Supp.  1024;  156  App.  Div.  435. 

*Bachman  v.  Travelers'  Ins.  Co.  (N.  H.),  97  Atl.  225. 

B  Logan  V.  Fidelity  &  Casualty  Co.,  146  Mo.  115;  47  S.  W.  948. 
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definite  specified  time,  and  if,  before  the  insured  arrives  at  the  age 
designated,  or  before  the  time  fixed  for  its  certain  payment,  he  shall 
die  from  any  cause,  accidental  or  otherwise,  to  pay  his  legal  repre- 
sentatives or  some  one  named  in  the,policy  as  beneficiary  the  amount 
stipulated,  is  none  the  less  life  insurance  because  coupled  with  an 
investment  or  bond  feature,  not  found  in  what  is  commonly  known 
as  a  straight  life  insurance  policy.  The  calling  of  a  contract  of  in- 
surance, an  accident,  tontine  or  regular  life  policy,  or  for  that  mat- 
ter, by  any  other  appellation  that  may  be  adopted  for  business  or 
conventional  uses  or  classification,  can  not  make  a  policy  containing 
an  agreement  to  pay  to  another  a  sum  of  money  designated  upon  the 
happening  of  an  unknown  or  contingent  event  depending  upon  the 
existence  of  life,  less  a  policy  of  insurance  on  life.  Insurance  on 
life  includes  all  policies  of  insurance  in  which  the  payment  of  the 
insurance  money  is  contingent  upon  the  loss  of  life."  This  case 
was  cited  and  approved  by  the  Supreme  Court  of  Michigan.^  The 
Supreme  Court  of  Pennsylvania  has  said'  that  an  accident  policy 
after  all  is  a  life  policy,  differing  only  from  the  ordinary  form  in 
that  the  risks  are  special  and  limited. 

§  504.  Accident  Insurance  Companies  Can  Limit  Their  Lia- 
bility.— ^Accident  insurance  policies  do  not  cover  every  form  of 
accidental  injury.  The  companies  qualify  and  limit  their  liability 
•  by  providing  that  the  injury  must  be  from  external,  violent  and  ac- 
cidental means ;  that  there  must  be  external  and  visible  signs ;  that 
the  accident  must  be  the  proximate  cause  of  the  injury  without  the 
contributing  cause  of  disease.  Various  exceptions  are  made,  as  for 
example,  there  shall  be  no  liability  for  the  inhalation  of  gas,  or  for 
intentional  injuries,  or  for  injuries  received  while  intoxicated,  or 
caused  by  intoxicants,  or  for  suicide,  or  self-inflicted  injuries,  or  in- 
juries received  while  violating  some  law  or  rule  of  a  company  if 
traveling.  Nice  questions  of  construction  arise  when  courts  are 
called  upon  to  decide  whether  or  not  liability  exists.  The  general 
rule  applies  that  the  policy  will  be  construed  liberally  in  favor  of 
the  assured ;  that  when  the  language  admits  of  two  constructions,  or 
is  ambiguous,  it  will  be  construed  liberally  in  favor  of  the  insured. 
All  conditions  when  reasonable  have  been  upheld,  for  example,  a 


6  Johnson  v.  Fidelity  &  Casualty  Co.  (Mich.),  151  N.  W.  593. 
TZimmer  v.  Central  Ace.  Ins.  Co.,  207  Pa.  472;  56  Atl.  1003. 
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condition  in  an  accident  policy  exempting  the  company  from  lia- 
bility for  injuries  occurring  while  insured  is  insane,  is  reasonable.^ 
The  Court  will  not  permit  a  construction  that  an  ailment  classified 
as  an  abscess  is  included  under, the  term  "boils."®  The  language 
of  a  policy  insuring  against  "sudden,  violent  death  from  external 
causes  not  the  result  of  the  member's  own  vicious  co.aduct"  is  am- 
biguous and  should  be  construed  strongly  against  the  insurer.^"  The 
clause  in  a  health  policy  limiting  the  liability  in  the  event  of  dis- 
ability resulting  wholly  or  in  part  from  chronic  disease,  includes 
only  chronic  disease  arising  after  the  application  was  made.^^  The 
companies  may  provide  that  a  smaller  amount  may  be  paid  if  the  in- 
jury is  sustained  while  in  a  more  hazardous  occupation,  or  death 
occurs  under  certain  circumstances,  or  from  specified  eases.^^  The 
Court  of  Appeals  of  Kentucky  has  well  stated  the  rule  of  construc- 
tion which  is  generally  supported  by  all  recent  authorities.  It 
says  :^'  ' '  The  very  purpose  of  accident  insurance  is  to  protect  the 
insured  against  accidents  that  occur  when  he  is  going  about  his 
business  or  attending  to  his  work  or  affairs  in  the  usual  way  with- 
out any  thought  of  being  injured  or  killed,  and  when  there  is  no 
probability,  in  the  ordinary  course  of  human  experience,  that  he 
will  meet  with  accident  or  death.  The  reason  why  men  secure  ac^ 
cident  insurance  is  to  protect  them  against  unforeseen  and  unex- 
pected accidents  that  may  happen  in  the  ordinary  course  of  their 
lives,  and  when  they  are  pursuing  in  the  usual  way  their  daily 
vocations,  or  doing  in  the  ordinary  way  the  things  that  men  do  in 
the  common,  every  day  affairs  of  life.  Nearly  all  accidents  happen  • 
when  people  are  going  about  their  business  in  the  usual  way  and 
are  voluntarily  doing  the  things  before  them  to  do. "  A  condition 
in  an  accident  policy  limiting  liability  "if  the  member  shall  carry 
other  accident  insurance"  is  valid  and  does  not  relate  to  the  time 
of  making  the  application  but  covers  the  life  of  the  policy  and  if 
without  notice  to  the  insurer  the  insured  takes  out  another  policy, 

8  Interstate  Business  Men's  Accident  Ass'n  v.  Atkinson,  165  Ky.  532; 
187  S.  W.  254;  L.  R.  A.  1915-E  656. 

s>  Midland  Casualty  Co.  v.  Mason,  Okla.,  154  Pac.  1171. 

10  Railway  Mail  Ass'n  v.  Moseley,  211  Fed.  1. 

11  Strickland  v.  Peerless  Casualty  Co.,  112  Me.  100;   90  Atl.  974. 
i2Kelsey  v.  Continental  Casualty  Co.,  131  la.  207;  108  N.  W.  221;  8  L. 

R.  A.   (N.  S.)   1014. 
13  Pack  V.  Prudential  Casualty  Co.  (Ky.),  185  S.  W.  496. 
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the  beneficiary  can  only  recover  the  proportional  value  of  the  pol- 
icy. In  construing  such  a  provision  the  Supreme  Court  of  South 
Dakota  has  said:^*  "The  purpose  of  the  proviso  contained  in 
paragraph  16  is  to  enable  the  insurer  to  guard  against  and  prevent 
excessive  accident  insurance.  Under  the  terms  of  the  provision, 
the  issuance  of  additional  insurance  without  the  giving  of  the  no- 
tice therein  provided  for,  automatically  reduces  the  amount  of  the 
insurance.  If  the  notice  is  given,  the  liability  is  not  affected  by  the 
additional  insurance  unless  the  company  chooses  to  exercise  its 
option  to  return  the  unearned  premium  and  cancel  the  policy.  The 
only  reason  that  is  suggested  why  a  policy  shall  be  cancelled  under 
these  circumstances  is  the  danger  of  liability  on  account  of  self-in- 
flicted injuries  where  persons  have  been  allowed  to  carry  excessive 
accident  insurance.  In  other  words,  that  the  element  of  moral  haz- 
ard is  involved  in  accident  insurance.  The  provision  guarding 
against  moral  hazard  in  standard  fire  insurance  policies  has  been 
upheld  by  this  Court,^^  and  is,  we  believe,  upheld  by  the  courts  in 
general.  While  it  is  true  that  the  element  of  moral  hazard  is  not 
involved  in  accident  insurance  to  the  same  extent  as  in  fire  insur- 
ance, it  cannot  be  denied  that  there  is  some  additional  risk  on  ac- 
count of  self-inflicted  injuries  in  ease  of  accident  insurance,  and 
that  the  element  of  moral  hazard  does  exist.  No'  reason  has  been 
shown  why  the  parties  to  an  accident  insurance  policy  may  not 
guard  against  this  risk  by  contract;  and,  if  the  contract  has  been 
fairly  entered  into,  it  ought  to  be  enforced.  The  case  involves  no« 
question  of  public  policy.  It  is  purely  a  question  of  the  right  to 
-enter  into  the  agreement  contained  in  the  policy.  "^^ 

§  505.  Accident  Insurance  Governed  By  the  Same  General 
Principles -As  Other  Insurance.— Accident  insurance  is  simply 
one  form  of  insurance  and  the  contract  should  be  construed  in  the 
same  manner  as  other  insurance  contracts  and  be  governed  by  the 
same  general  principles.  So  far,  therefore,  as  the  general  prin- 
ciples discussed  in  the  preceding  pages  relating  to  insurance  agents, 
application,  representation,  consummation  of  contract,  premium, 

i*Dustin  V.  Interstate  Business  Men's  Accident  Ass'n  (S.  D.),  159  N. 
W.  395. 

isHronish  v.  Home  Ins.  Co.,  33  S.  D.  428;  146  N.  W.  588. 

16  See  as  to  effect  of  false  answer  in  application  as  to  other  insurance. 
Ante,  §  392. 
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etc.,  are  applicable,  they  are  to  be  applied  to  accident  insurance, 
as  well  as  life  insurance  contracts. ^^  Generally  a  written  applica- 
tion is  made  for  a  policy  and  as  to  the  statements  therein  made  the 
principles  of  warranty,  representation  and  concealment  apply.  The 
contract  will  be  liberally  construed  in  favor  of  the  insured  when 
the  language  is  ambiguous  or  susceptible  of  two  interpretations.  So 
far  as  payment  of  premiums  is  concerned  the  general  rules  apply, " 
but,  as  the  contract  is  one  from  year  to  year,  the  contract  in  this 
respect  resembles  a  policy  of  fire  insurance.  So  with  the  law  of 
conditions  to  be  performed  after  loss,  waiver  or  estoppel,  and  ac- 
tions on  policies  which  we  shall  consider  in  subsequent  chapters. 
The  volume  of  litigation  over  accident  insurance  contracts  is  large 
and  constantly  becoming  greater  and  the  cases  cannot  always  be 
reconciled.  The  disposition  of  the  courts,  as  we  shall  see,  as  well 
as  that  of  the  companies  engaged  in  the  business,  is  to  enlarge  the 
protection  afforded  by  this  form  of  insurance.  "The  policy,"  it 
has  been  said,^'  "should  be  interpreted  so  as  to  extend  its  protec- 
tion over  as  wide  a  field  of  accidental  injury  as  is  consistent  with 
its  language,  but  its  natural  meaning  must  not  be  violated."  A' 
person  is  "killed"  by  an  accident  at  the  time  his  death  occurs  and 
not  at  the  time  of  the  accident.^' 

§  506.  Definition  of  Accident. — The  Century  Dictionary  de- 
fines an  accident  to  be  "an  event  happening  without  a  concurrence 
of  the  will  of  the  person  by  whose  agency  it  was  caused.  It  differs 
from  mistake  in  that  the  latter  always  supposes  the  operation  of 
the  will  of  the  agent  in  producing  the  event  although  that  will  is 
caused  by  erroneous  impressions  on  the  mind."  The  same  au- 
thority also  defines  an  accident  to  be,  in  a  loose  sense,  "any  event 
that  takes  place  without  one's  foresight  or  expectation."  The 
Standard  Dictionary  gives  as  a  definition  "anything  occurring  un- 
expectedly or  without  known  or  assignable  cause.  An  accident  is 
that  which  happens  without  one's  direct  intention."-  The  other 

"  As  to  ouster  of  voluntary  association  of  individuals  doing  an  accident 
insurance  business:  State  v.  Ackerman  (Guaranty  and  Accident,  Lloyd's), 
51  Ohio  St.  163;  37  N.  E.  828. 

isBanta  v.  Continental  Casualty  Co.,  134  Mo.  App.  222;  113  S.  W.  1140. 

19  Roth  V.  Travelers'  Protective  Ass'n,  102  Tex.  241;  115  S.  W.  31;  20 
Ann.  Cas.  97.  See  also  Morgan  v.  San  Diego  County,  3  Cal.  App.  454;  86 
Pac.  720. 
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standard  dictionaries  give  practically  the  same  definition.  The 
language  used  in  most  accident  insurance  contracts  renders  it 
necessary  to  modify  somewhat  this  definition,  for  the  effort  is  made, 
by  the  wording  of  the  policy  to  limit  the  term  accident  and  qualify 
the  casualty  insured  against.  The  words  most  commonly  employed 
in  the  policies  confine,  the  insurance  to  injuries  received  by  "ex- 
ternal, violent  and  accidental  means  independent  of  all  other 
causes;"  with  the  further  provision  that  the  insurance  shall  not 
extend  "to  any  bodily  injury  of  which  there  shall  be  no  external 
and  visible  signs  upon  the  body  of  the  insured. ' '  In  the  course  of 
the  discussion  as  to  the  construction  to  be  placed  upon  these  words 
"we  must  necessarily  examine  further  into  the  meaning  of  the  word 
"accident"  as  defined  by  the  courts; 

Where  the  insured  armed  himself  and  went  to  a  gambling  house 
with  the  stated  purpose  of  recovering  money  previously  lost  there 
and  was  fatally  shot  during  the  attempt,  the  death  was  not  acci- 
dental.^" But  otherwise  where  the  insured  forcibly  put  another 
out  of  a  restaurant  and  after  so  doing  was  struck  on  the  head  by 
a  heavy  wooden  bar  in  the  hands  of  another  man,  from  the  effects 
of  which  he  died.^^  The  Court  held  that  as  to  the  insured  the  in- 
jury was  accidental,  although  the  insurer  was  not  liable  because  of 
the  exception  in  the  policy  as  to  injuries  "intentionally  inflicted. "^^ 

The  New  York  Court  of  Appeals^^  says:  "An  accident  is  the 
happening  of  an  event  without  the  aid  and  the  design  of  the  per- 
son, and  which  is  unforeseen.  The  Appellate  Court  of  Indiana^* 
says:  "A  definition  of  death  by  accidental  means  within  the 
meaning  of  accident  policies  has  been  clearly  enunciated  in  the 
case  of  Kipley  v.  Railway  Passengers'  Assurance  Co.^°  The  policy 
in  that  case  insured  against  death  by  accident  while  traveling  by 
public  or  private  conveyance.  The  insured  was  attacked  and  robbed 
while  walking  from  a  certain  town,  where  he  had  disembarked 
from  a  steamboat,  to 'his  home.     Death  resulted  from  the  injuries 

20  Postler  V.  Travelers'  Ins.  Co.,  .  .  Cal.  . . ;  158  Pac.  1022.  See  also 
post,  §  527. 

21  Strother  v.  Business  Men's  Accident  Ass'n,  193  Mo.  App.  718;  188 
S.  W.  314. 

22  See  post,  §  527. 

23  Paul  V.  Travelers'  Ins.  Co.,  112  N.  Y.  472;  20  N.  B.  347;  3  L.  R.  A.  443. 

24  Phoenix  Accident,  etc.,  Ass'n  v.  Stiver,  42  Ind.  App.  636;  84  N.  E.  772. 

25  20  Fed.  Cas.  823  (No.  11,854) ;  2  Bigelow  Ins.  Cas.  738. 
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received  in  the  attack.  It  is  true  that  it  was  not  necessary  to  the 
decision  of  the  ease  to  define  the  £erin  accidental  death.  In  fact, 
the  decision  rested  on  the  ground  that  the  injuries  were  not  re- 
ceived while  traveling  as  prescribed  in  the  policy,  but  the  doctrine 
there  stated  has  been  generally  followed.  The  Court  said:  'The 
injuries  were  effected  by  violence,  but  was  there  any  accident  ?  Mr. 
"Webster  defines  'accident'  to  be  an  event  that  takes  place  without 
one's  foresight  or  expectation,  an  event  which  proceeds  from,  un- 
known cause,  or  an  unusual  effect  of  a  known  cause,  and  therefore 
not  expected;  chance,  casualty,  contingency,  unexpectedly  happen- 
ing by  chance,  unexpectedly  taking  place,  not  according  to  the 
usual  course  of  things.  Perhaps  in  a  strict  sense,  any  event  which 
is  brought  about  by  design  of  any  person  is  not  accident,  because 
that  which  has  accomplished  the  intention  and  design,  and  is  ex- 
pected, is  a  foreseen  and  foreknown  result,  and  therefore  not 
strictly  accident.  Yet  I  am  persuaded  this  contract  should  not  be 
interpreted  so  as  thus  to  limit  its  meaning,  for  the  event  took 
place  unexpectedly,  and  without  design  on  Ripley's  part.  It  was 
to  him  a  casualty,  and  in  the  more  popular  and  common  accepta- 
tion of  the  word  'accident,'  if  not  in  its  precise  meaning,  in- 
cludes any  event  which  takes  place  without  the  foresight  or  ex- 
pectation of  the  person  acted  upon  or  affected  by  the  event.  I 
think  in  construing  a  policy  of  insurance  against  accident,  issued 
to  all  sorts  of  people,  a  majority  of  whom  do  not,  as  the  company' 
well  know,  nicely  weigh  the  meaning  of  words  and  terms  used  in  it, 
courts  are  called  upon  to  interpret  the  contract  as  a  large  class 
not  versed  in  lexicology  are  sure  to  regard  its  terms  and  scope. 
That  which  occurs  to  them  unexpectedly  is  by  them  called  'acci- 
dent.' The  company  fix  the  terms  of  the  eontjjact,  and  are  to  be 
held,  in  the  absence  of  plain  and  unequivocal  exceptions,  to  intend 
what,  in  popular  acceptation,  the  insured  party  is  likely  to  under- 
stand by  its  terms.'  In  the  case  of  American  Accident  Co.  v.  Car- 
son,^" one  Carson  was  shot  by  one  Burton  intentionally,  but  with- 
out provocation  on  the  part  of  Carson  and  unforeseen  by  him.  It 
was  alleged  that  the  shooting  was  "wanton, , causeless,  unprovoked, 
and  unexpected  by  him  (Carson)."  The  question  arose  on  a  de- 
murrer to  the  complaint.  The  Court  said:  "If,  as  to  the  person 
injured,  the  injury  was  unforeseen,  unexpected,  not  brought  about 

26  99  Ky.  441;  36  S.  W.  169;  34  L.  R.  A.  301;  59  Am.  St.  Rep.  473. 
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through  his  agency  designedly,  or  was  without  his  foresight,  or  was 
a  casualty  or  mishap  not  intended  to  befall  him,  then  the  occur- 
rence was  accidental,  and  the  injury  one  inflicted  by  accidental 
means,  within  the  meaning  of  such  policies.  The  case  of  Love- 
lace V.  Travelers'  Protective  Ass'n^'  was  very  similar  in  its  facts 
to  the  case  at  bar.  In  that  case  the  insured,  who  was  a  guest  at  a 
hotel,  was  shot  and  killed  while  engaged  in  a  fight  caused  by  his 
trying  to  eject  from  the  office  of  such  hotel  an  unruly  and  boister- 
ous person  who  was  creating  a  disturbance.  The  guest  was  not  re- 
quested or  authorized  by  the  proprietor  of  the  hotel  to  eject  the 
unruly  one.  The  Court  held  that  the  death  of  the  insured  was 
accidental  within  the  meaning  of  the  policy."  The  same  Court 
has  said:^^  "If  the  result  is  such  as  follows  from  ordinary  means, 
voluntarily  employed,  in  a  not  unusual  or  unexpected  way,  it  can- 
not be  called  a  result  effected  by  accident  means;  but  if,  in  the 
act  which  precedes  the  injury,  something  unforeseen  or  unusual 
occurs  which  produces  the  injury,  then  the  injury  has  resulted 
through  accidental  means.  "^°  In  the  ease  of  Stone  v.  Fidelity  & 
Casualty  Co.,'"  the  Court  said:  "The  general  rule  is  that  an  in- 
jury is  not  produced  by  accidental  means,  within  the  meaning  of 
this  policy,  where  the  injury  is  the  natural  result  of  an  act  or  acts 
in  which  the  insured  intentionally  engages.  A  person  may  do  cer- 
tain acts  the  result  of  which  produces  unforeseen  consequences  re- 
sulting in  what  is  termed  an  accident ;  yet  it  does  not  come  within 
the  terms  of  this  contract.  The  policy  does  not  insure  against  an 
injury  that  may  be  caused  by  a  voluntary,  natural,  ordinary  move- 
ment, executed  exactly  as  was  intended." 

The  Missouri  Court  of  Appeals  has  said:'^  "Accident  assur- 
ance companies  do  business  mostly  with  the  common  people,  and 
the  term  'accident'  as  used  in  these  policies  should  be  construed 
nvost  strongly  against  the  companies,  and  be  defined  according  to 
the  ordinary  and  usual  understanding  of  its  signification.     'Any 

'  27  126  Mo.  104;  28  S.  W.  877;  30  L.  R.  A.  209;  47  Am.  St.  Rep.  638. 
zsSchmid  v.  Travelers'  Accident  Ass'n,  42  Ind.  App.  483;  85  N.  E.  1032. 

29  Standard  Life  &  Ace.  Ins.  Co.  v.  Schmaltz,  66  Ark.  588;  53  S.  W.  49; 
74  Am.  St.  Rep.  112;  Southard  v.  Railway  Pass.  Assur.  Co.,  34  Conn.  574, 
578;  Fed.  Cas.  No.  13,182. 

30  133  Tenn.  672;  182  S.  W.  252;  L.  R.  A.  1916D  536.. 

31  Young  v.  Railway  Mail  Ass'n,  126  Mo.  App.  325;  103  S.  W.  557,  fol- 
lowed in  Beile  v.  Travelers'  Protective  Ass'n,  155  Mo.  App.  629;  135  S. 
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unusual  and  unexpected  event  attending  the  .performance  of  a 
usual  and  necessary  act,'  whether  the  act  be  performed  by  the 
party  injured  or  by  another,  is  ordinarily  and  usually  understood , 
to  be  an  event  which  happened  by  accident.  In  the  foregoing  cases 
it  seems  to  us  a  too  strict  and  illiberal  definition  of  the  term  was 
adhered  to.  At  any  rate  they  are  not  reconcilable  with  the  general 
trend  of  the  best  considered  American  cases,  which  hold  that  acci- 
dental means  are  those  which  produce  effects  which  are  not  the 
natural  and  probable  consequences  of  the  act.  'An  effect  which  is 
not  the  natural  or  probable  consequence  of  the  means  which  pro- 
duced it,  an  effect  which  does  not  ordinarily  follow  and  cannot  be 
reasonably  anticipated  from  the  use  of  such  means,  an  effect  which 
the  actor  did  not  intend  to  produce  and  which  he  cannot  be  charged 
with  the  design  of  producing,  is  produced  by  accidental  means. '^^ 
It  will  be  seen  from  the  foregoing  definitions  and  also  from  the 
cases  cited  in  the  following  sections  that  the  courts  are  divided  as 
to  what  under  an  accident  policy  is  embraced  in  the  term  acci- 
dent. The  difficulty  is  not  in  defining  what  an  accident  is,  but  in 
fitting  the  definition  to  the  facts  of  the  particular  ease. 

§  507.  External,  Violent  and  Accidental  Means — Accident  or 
Disease. — ^Allied  to  the  question  as  to  what  is  meant  by  external, 
violent  and  accidental  means  "is  that  of  proximate  causes.  Prac- 
tically all  the  cases  consider  at  the  same  time  not  only  whether  the 
death  or  disability  was  caused  by  external,  violent  and  accidental 
means,  but  also  whether  the  accident  or  disease  was  the  proximate 
cause  of  the  death  or  disability.  These  questions  must  be  consid- 
ered separately,  yet  to  a  great  extent  the  same  authorities  must  be 
referred  to  in  each  case.  The  adjudicated  cases  all  differ  in  the 
facts,  and  yet  these  facts  are  very  similar.  We  will,  so  far  as  pos- 
sible, let  the  opinions  of  the  courts  declare  the  governing  prin- 
ciples. Generally  speaking  the  elements  of  force  and  accident  must 
concur  in  effecting  an  injury  from  external,  violent  and  accidental 
means.^^     The  Supreme  Court  of  the  United  States,^*  held  that, 

32  4  Cooley,  Briefs  on  the  Law  of  Insurance,  pp.  3156-7. 

33Schmid  v.  Indiana  Travelers'- Ace.  Ass'n,  42  Ind.  App.  483;  85  N.  E. 
1032. 

34  United  States  Mut.  Ace.  Ass'n  v.  Barry,  131  U.  S.  100;  9  S.  C.  755; 
affg.  23  Fed.  712.  See  also  Railway  Officials,  etc.,  Co.-  v.  Drummond,  56 
Neb.  235;  76  N.  W.  562. 
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where  the  insured  attempted  to  jump  off  a  platform,  and  alighted 
heavily  on  his  feet  and  thereby  sustained  stricture  of  the  duodenum 
which  caused  death,  the  death  was  caused  bj'  external,  violent  and 
accidental  means.  It  says :  "It  was  further  urged  that  there  was 
no  evidence  to  support  the  verdict  because  no  accident  was  shown. 
^We  do"  not  concur  in  this  view.  The  two  companions  of  the  de- 
ceased jumped  from  the  same  platform,  at  the  same  time  and 
place  and  alighted  safely.  It  must  be  presumed  not  only  that  the 
deceased  intended  to  alight  safely,  but  thought  that  he  would.  The 
jury  were,  on  all  the  evidence,  at  liberty  to  say  that  it  was  an 
accident  that  he  did  not.  The  Court  properly  instructed  them 
that  the  jumping  off  the  platform  was  the  means  by  which  the  in- 
jury, if  any  was  sustained,  was  caused;  that  the  question  was, 
whether  there  was  anything  accidental,  unforeseen,  involuntary, 
unexpected,  in  the  act  of  jumping,  from  the  time  the  deceased  left 
the  platform  until  he  alighted  on  the  ground ;  that  the  term  '  acci- 
dental' was  used  in  the  policy  in  its  ordinary,  popular  sense,  as 
meaning  'happening  by  chance;  unexpectedly  taking  place;  not 
according  to  the  usual  course  of  things  or  not  as  expected ; '  that  if 
a  result  is  such  as  follows  from  ordinary  means,  voluntarily  em- 
ployed, in  a  not  unusual  or  unexpected  way,  it  cannot  be  called  a 
result  effected  by  accidental  means;  but  that  if,  in  the  act  which 
precedes  the  injury,  something  unforeseen,  unexpected,  unusual 
occurs  which  produces  the  injury,  then  the  injury  has  resulted 
through  accidental  means.  The  jury  were  further  told,  no  excep-, 
tion  being  taken,  that  in  considering  the  case,  they  ought  not  to 
adopt  theories  without  proof,  or  substitute  bare  possibility  for 
positive  evidence  of  facts  testified  to  by  credible  witnesses;  that 
where  the  weight  of  credible  testimony  proved  the  existence  of  a 
fact,  it  should  be  accepted  as  a  fact  in  the  case ;  but  that  where,  if 
at  all,  proof  was  wanting,  and  the  deficiency  remained  throughout 
the  case,  the  allegation  of  fact  should  not  be  deemed  established." 
The  Supreme  Court  of  Pennsylvania  has  held,^°  that  an  accidental 
strain  resulting  in  death  was  an  accidental  injury  within  the  mean- 
ing of  the  policy  and  that  it  included  death  from  any  unexpected 
event  happening  by  chance  and  not  accruing  according  to  the  usual 
course  of  things,  as  a  strain  received  while  loading  hay.    So,  where 

35  North  American  Insurance  Co.  v.  Burroughs,  69  Pa.  St.  43.    See  also 
Collins  V.  Fidelity,  etc.,  Co.,  63  Mo.  253. 
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the  insured  lifted  a  heavy  burden  in  the  course  of  his  business  and 
injured  his  spine,  the  injury  was  held  to  be  one  accruing  within 
the  meaning  of  the  policy.^"  Sq  also  where  the  insured  was  driv- 
ing and  his  horse  became  frightened  and  ran  away,  but  was  at 
length  brought  under  control,  but  the  insured  was  apparently 
seriously  injured  at  the  time  and  either  from  fright  or  strain,  be- 
cause of  his  physical  exercise  in  restraining  his  horse,  died  within 
an  hour  afterwards.'^  So  with  a  ruptiye  received  while  exercising 
with  Indian  clubs  by  reason  of  some  unusual  exercise  or  some  un- 
foreseen, accidental  and  involuntary  movement  of  the  body ;  but  if 
the  injury  had  been  caused  by  the  ordinary  use  in  the  usual  way  it 
would  not  have  been  an  accident.'*  So  where  injury  was  received 
by  insured  while  attempting  to  remove  his  nightshirt.'^  So  where 
a  death  was  caused  by  falling  against  an  engine  on  a  moving  train, 
received  by  a  person,  while  trying  suddenly  to  stop  his  .speed  in 
running  rapidly  to  get  the  mail  from  the  train,  it  is  caused  by  acci- 
dent.*" The  bite  of  a  dog  is  an  accident.*^  An  insured  killed  by  rob- 
bers meets  death  by  external,  violent  and  accidental  means. *^  Death 
from  coming  in  contact  with  poison  ivy  is  due  to  accident.*'  Stab- 
bing the  insured  on  a  public  highway  by  an  insane  man  without 
provocation  or  expectation  is  an  accident.**  A  blow  caused  by  a 
falling  sleeping  car  berth  resulting  in  death  is  an  accident.*'  So 
where  a  bridge  builder  was  raising  the  bents  of  a  bridge. and  an 
unexpected  weight  was  thrown  on  the  pike  poles  in  the  hands  of 
the  men,  so  that  the  insured  was  either  struck  by  the  end  of  the 

36  Martin  v.  Travelers'  Ins.  Co.,  1  Fost.  &  F.  505. 

STMcGllnchy  v.  Fidelity  &  Casualty  Co.,  80  Me._251;  14  Atl.  13. 

3s  McCarthy  v.  Travelers'  Ins.  Co.,  8  Biss.  362.  In  Feder  v.  Iowa 
State,  etc.,  Ass'n,  107  la.  538;  43  L.  R.  A.  693;  78  N.  W.  252,  and  Niskern 
V.  United  Brotherhood,  etc.,  87  N.  Y.  Supp.  640,  the  injuries  were  held 
not  accidental. 

39  Smouse  v.  Iowa  State,  etc.,  Ass'n,  118  la.  436;  92  N.  W.  53. 

40  Equitable  Ace.  Ins.  Co.  v.  Osborne,  90  Ala.  201;  9  S.  869.  See  also 
Payne  v.  Fraternal  Ace.  Ass'n,  119  la.  342;  93  N.  W.  361;  Carr  v.  Pacific 
M.  L.  Ins.  Co.,  100  Mo.  App.  602;  75  S.  W.  180. 

41  Farmer  v.  Mass.  Mutual  Ace.  Ass'n,  219  Pa.  71;   67  Atl.  92. 

42  Interstate  Business  Men's  Ass'n  v.  Ford,  161  Ky.  163;  170  S.  W.  525. 

43  Railway  Mail  Ass'n  v.  Dent,  130  C.  C.  A.  387;  213  Fed.  981,  modifying 
183  Fed.  840. 

44  Phoenix  Ace.  Ass'n  v.  Stiver,  42  Ind.  App.  636;  184  N.  E.  772. 

45  Union  Casualty  Co.  v.  Mondy,  18  Colo.  App.  395;  71  Pac.  677. 
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pole  in  his  hand  or  subjected  to  a  strain  so  great" that  he  was  dis- 
abled and  subsequently  died,  it  was  held  that  there  was  sufficient 
evidence  to  go  to  the  jury  on  the  question  whether  the  death  re- 
sulted solely  from  the  accident.*®  An  injury  to  the  knee  received 
while  stooping  to  pick  up  something  is  caused  by  "external" 
means.*'  And  injuries  caused  by  lifting.*^  So  where  the  insured 
choked  to  death  while  attempting  to  swallow  a  piece  of  beef  steak 
which  accidentally  lodged  in  his  windpipe,  the  death  was  occa- 
sioned from  accidental,  violent  and  external  means  within  the 
meaning  of  the  policy.*^  The  Court  in  this  case  says:  "This  ap- 
pellant is  an  accident  insurance  company  and  its  policies  are 
termed  'accident  policies,'  and  the  very  object  of  insuring  in  such 
companies  is  to  obtain  indemnity  where  injury  or  death  results 
from  accident;  and  while  the  policy  provides  that  the  liability 
arises  when  the  injury  is  through  external,  violent  and  accidental 
means,  independently  of  all  other  causes,'  it  was  not  designed  that 
there  should  be  such  an  external  violence  as  a  fall,  a  kick  or  a 
blow,  on  the  person  as  would  cause  death  or  an  injury,  before  the 
liability  of  the  company  could  arise.  This  language  was  inserted 
in  the  contract  to  protect  the  company  against  hidden  or  secret  dis- 
eases, resulting  in  injury,  where  there  was  no  manifestation  of 
harm  to  the  external  body.  They  were  not  attempting  to  restrict 
their  liability  to  a  particular  kind  of  accidents,  but  were  guarding 
the  contract  by  the  use  of  such  terms  as  would  prevent  liability  for 
injuries  not  originating  from  accidental  causes  and  that  were 
liable  to  occur  at  any  time  from  natural  causes.  If  the  steak  had 
been  putrid,  causing  the  stomach  to  revolt  at  it,  or  so  tough  as  to 

« Reynolds  v.  Eq.  Ace.  Ass'n,  49  Hun.  605;  59  Hun.  13;  IN.  Y.  Supp. 
738. 

«Hermlyn  v.  Crown  Accidental  Ins.  Co.  (C.  A.),  68  L.  T.  701. 

*9 Atlanta  Ace.  Ass'n  v.  Alexander,  104  Ga.  709;  30  S.  E.  939;  42  L.  R. 
A.  188;  Standard  L.  &  A.  I.  Co.  v.  Schmaltz,  66  Ark.  588;  53  S.  W.  49; 
Horsfall  v.  Pacific  M.  L.  Ins.  Co.,  32  Wash.  132;  72  Pae.  1028;  Travelers' 
Ins.  Co.  V.  Duvall  (Ky.),  74  S.  W.  740;  25  Ky.  L.  137;  Summers  v.  Fidel- 
ity Gas.  Co.,  84  Mo.  App.  605.  " 

49  American  Ace.  Co.  v.  Reigart,  92  Ky.  142;  21  L.  R.  A.  651;  17  S.  W. 
280.  To  the  same  effect  is  Miller  v.  Fidelity,  etc.,  Cas.  Co.,  97  Fed  836. 
But  swallowing  bad  oysters  thinking  them  good  is  not  an  accident.  Mary- 
land Casualty  Co.  v.  Hudgins,  97  Tex.  124;  64  L.  R.  A.  349;  1  Ann.  Cas. 
252;  76  S.  W.  745;  reversing  72  S.  W.  1047. 
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interfere  with  digestion,  or  to  completely  stay  the  operation  of ' 
nature  in  such  a  manner  as  to  produce  disease  no  one  would  con- 
tend that  the  pain  or  the  disease  was  the  result  of  accident  or  that 
the  terms  of  this  policy  embraced  such  a  case;  but  when  the  sub- 
stance causing  the  death  is  visible  and  placed  in  the  mouth  of  the 
assured,  lodging  by  accident  in  the  windpipe  instead  of  the  stom- 
ach producing  injury  or  death,  it  is  as  much  an  accident  as  if 
the  assured  had  taken  arsenic  under  the  belief  that  it  was  some 
harmless  medicine.  There  is  no  external  force  or  violence  from 
the  poison  and  the  injury  is  internal  in  its  character,  and  yet  the 
authorities  hold  that  the  insurance  company  is  liable  in  such  ease.'" 
It  is  plain,  we  think,  that  the  means  or  that  which  caused  the  in- 
jury should  be  external,  and  not  that  the  injury  should  have  been 
external.  It  is  said,  however,  that  if  the  injury  is  not  to  be  ex- 
ternal, the  death  must  have  resulted  from  'violent  and  accidental 
means. '  It  is  universally  understood  when  it  is  said  that  one  died 
a  violent  death,  that  it  was  unnatural — a  death  not  occurring  in 
the  ordinary  way;  and  in  fact  the  definition  of  the  word  'violent' 
is  'unnatural'  and  in  using  this  word  the  insurance  company  was 
attempting  to  prevent  the  assured  from  asserting  a  claim.  In  the 
case  of  Paul  v.  Insiirance  Co.,'^  on  a  similar  policy  it  was  held 
'that  a  death  unnatural,  the  result  of  accident,  imports  an  ex- 
ternal and  violent  agency  as  the  cause.'  This  same  view  was 
taken  by  the  Illinois  Supreme  Court  in  the  case  of  Healey  v.  As^ 
soeiation,  already  cited.  A  similar  construction  to  the  verbiage 
of  like  policies  has  been  heretofore  given  by  courts  of  last  resort 
and  if  companies,  organized  as  this  is,  intended  that  actual  ex- 
ternal force  causing  the  accident  must  be  shown  before  a  recovery 
could  be  had,  it  would  be  easy  to  so  frame  the  language  of  the 
policy  as  to  leave  no  doubt  as  to  its  meaning. ' '  So  where  the  de- 
ceased while  asleep  fell  from  a  window,  it  was  held  that  the  com- 
pany was  liable.'^  And  also  where  the  testimony  of  physicians 
was  that  the  assured  bore  on  his  back  marks  of  extreme  violence, 
apparently  recently  inflicted,  and  that  his  injuries  produced  his 
death,  it  is  prima  facie  evidence  that  the  death  resulted  from 

60  Healey  v.  Ass'n,  133  111.  556;   25  N.  E.  52;   9  L.  R.  A.  371. 

51 112  N.  Y.  472;  20  N.  B.  347. 

52  Travelers'  Ins.  Co.  v.  Harvey,  82  Va.  949 ;  5  S.  E.  553. 
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bodily  injuries  through  external,  violent  and  accidental  means."' 
Where  the  insured  went  out  on  the  platform  of  a  car  to  vomit  and 
feU  off  and  was  killed  the  death  was  due  to  accident  and  not  dis- 
ease.'* So  where  the  insured  died  from  an  injury  to  the  bowels, 
caused  by  a  sudden  jolt  in  stepping  off  the  pavemenf  Disease, 
as  used  in  an  accident  policy,  means  an  ailment  or  disorder  of  a 
somewhat  settled  character,  and  not  a  mere  temporary  disorder 
arising  from  some  sudden  or  unexpected  derangement  of  the  sys- 
tem.'^ It  has  been  held  that  if  death  would  not  have  resulted  ex- 
cept for  the  disease  the  company  is  not  liable.'^  Where  the  in- 
sured died  from  the  effects  of  a  blow  struck  by  a  person  after  an 
attempt  to  blackmail,  such  death  is  the  result  of  accidental  means."* 
So  where  the  insured  was  killed  by  a  man  he  was  ejecting  from  a 
hotel  office  the  death  was  held  accidpntal."^  So  is  hanging  by  a 
mob,  accident.^"  And  blood  poisoning,  resulting  from  a  sore  toe 
caused  by  chafing  of  a  new  shoe;"^  and  a  wound  on  the  finger  re- 
sulting in  blood  poisoning  and  death  ;^^  and  a  wound  received 
while  trimming  a  corn  resulting  in  blood  poisoning,"^  and  death 
caused  by  the  sting  of  an  insect.®*  The  same  was  held  where  the 
insured  was  found  in  the  back  room  of  a  house  shot  through  the 
heart.  He  had  been  dead  about  half  an  hour  and  there  were  no 
powder  marks  on  his  flesh  or  clothing;  in  another  room  connected 
by  a  door  with  the  one  where  the  body  of  deceased  was  discovered, 
was  found  the  body  of  a  woman  mortally  wounded  by  a  pistol 
shot  in  the  side  and  whose  flesh  and  clothing  were  powder  burned, 

53Cronkhite  v.  Travelers'  Ins.  Co.,  75  Wis.  116;  43  N.  W.  731. 

54  Preferred,  etc.,  Co.  v.  Mulr,  126  Fed.  196. 

55  General  Ace,  etc.,  Corp.  v.  Meredith,  141  Ky.  92;  132  S.  W.  191. 

56  Meyer  v.  Fidelity  &  Cas.  Co.,  96  la.  378;   65  N.  W.  328. 

57  Commercial,  etc.,  Ass'n  v.  Fulton,  24  C.  C.  A.  654;   79  Fed.  423;   45 
U.  S.  App.  578. 

58Rickards  v.  Travelers'  Ins.  Co.,  89  Cal.  170;  26  Pac.  762. 

59  Lovelace  v.  Travelers'  Protec.  Ass'n,  126  Mo.  104;  28  S.  W.  877;  30 
L.  R.  A.  209.    But  see  Hester  v.  Fidelity,  etc.,  Co.,  69  Mo.  App.  186. 

60  Fidelity  &  Cas.  Co.  v.  Johnson,  72  Miss.  333;  17  Sou.  2;   30  L.  R.  A. 
206  and  note. 

61  Western  Comm.  Travelers'  Ass'n  v.  Smith,  29  C.  C.  A.  223;  85  Fed. 
401;  40  L.  R.  A.  653. 

62Delaney  v.  Modern  Ace.  Club,  121  la.  528;  97  N.  W.  91. 

63Nax  V.  Travelers'  Ins.  Co.,  130  Fed.  985. 

BiOmberg  v.  U.  S.  Mut.  Ace.  Ass'n,  101  Ky.  303;  40  S.  W.  909. 
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near  her  was  a  pistol  but  it  was  not  shown  whether  it  was  loaded 
or  not.  The  woman  had  been  mistress  of  the  insured  and  there 
was  some  evidence  of  a  quarrel.  It  was  held  that,  under  a  policy- 
stipulating,  that  it  only  covered  injuries  effected  by  external,  vio- 
lent and  accidental  means,  an  injury  not  anticipated,  or  naturally 
to  be  expected  by  the  insured  is  accidental  means  within  the  mean- 
ing of  the  contract,  where  it  does  not  in  terms  provide  against  the 
recovery  if  the  death  was  caused  by  injury  intentionally  inflicted 
by  the  assured  or  any  other  person.^"  The  Supreme  Court  of  the 
United  States  has  held  that,  although  a  policy  of  insurance  against 
bodily  injuries  effected  through  external,  violent  or  accidental 
means,  provides  that  it  shall  not  extend  to  death  or  disability 
which  may  have  been  caused  wholly  or  in  part  by  bodily  infirmi- 
ties, or  disease,  or  by  suicide,  or  self-inflicted  injuries,  it  covers  a 
death  of  the  insured  by  hanging  himself  while  insane.®^  And  it 
was  held,  that  where  death  resulte'd  from  the  accidental  drinking 
of  poison  it  was  caused  by  external,  violent  and  accidental  means.*' 
If  the  proof  clearly  shows  that,  though  the  insured  met  with  an 
accident,  both  it  and  the  death  were  due  to  disease,  there  can  be 
no  recovery.®^ 

§  508.    The  Same  Subject  Continued — Accident  or  Disease. — 

In  holding  that  an  accident  policy  providing  for  the  non-liability 
of  the  company  in  case  of  death  or  disability  resulting  from  medi- 
cal or  surgical  treatment  was  undoubtedly  intended  to  cover  causes 
of  accident  growing  out  of  medical  or  surgical  treatment,  and 
would  not  apply  to  such  treatment  when  necessary  for  the  pjirpose 
of  relieving  the  insured  from  the  results  of  accidental  injury,  as 
where  plaintiff  claimed  that  the  death  of  the  insured  was  due  to 
blood  poisoning  caused  from  an  abrasion  made  on  his  limb  by  a 

65  Accident  Ins.  Co.  v.  Bennett,  90  Tenn.  256;  16  S.  W.  723. 

66  Accident  Ins.  Co.  v.  Crandal,  120  U.  S.  527;  7  S.  C.  685.  See  post, 
§  496,  Suicide. 

67Healy  v.  Mut.  Ace.  Ass'n,  133  111.  556;  25  N.  E.  52;  9  L.  R.  A.  371; 
reversing  35  111.  App.  17. 

68  Sharpe  v.  Commercial  Travelers',  etc.,  Ass'n,  139  Ind.  92;  37  N.  B. 
353.  See  also  Commercial  Travelers',  etc.,  Ass'n  v.  Fulton,  24  C.  C.  A. 
654;  79  Fed.  423;  45  U.  S.  App.  578.  As  to  puncture  of  hypodermic  syringe, 
Benley  v.  Interstate  Cas.  Co.,  158  N.  Y.  723;  53  N.  E.  1123;  affg.  8  App. 
Div.  127;  40  N.  Y.  Supp.  513. 
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bath  attendant,  the  Court  laid  down  a  general  rule,  saying:  "It 
would  not  do  to  hold  that  no  recovery  could  be  had  on  the  certi- 
ficate if  the  insured  was  afflicted  with  any  disease,  or  bodily,  or 
mental  infirmity,  either  at  the  time  he  received  his  injuries  or  at 
the  time  of  death.  Very  few  persons  are  free  from  some  sort  of 
disease,  or  bodily  infirmity,  and  if  a  condition  of  that  kind,  with- 
out reference  to  its  casual  connection  with  death,  should  be  held  a 
bar  to  recovery  the  proposed  insurance  would  be  a  delusion  and  a 
snare.  Such  conditions  as  we  here  find  are  to  be  construed  most 
strongly  against  the  insurer;  and  taken  together  we  think  they 
must  be  held  to  apply  to  such  disease,  or  bodily,  or  mental,  in- 
firmity as  in  some  manner  contributed  directly  or  indireetly  either 
to  the  injury  or  to  the  death.  Unless  there  be  such  contribution 
then  the  death,  loss  of  life,  etc.,  cannot  result  wholly  or  partially, 
directly  or  indirectly,  therefrom.  In  other  words,  the  disease,  or 
bodily  infirmity,  must  be  a  cause,  or  one  of  the  causes,  of  the  in- 
jury or  death,  and  it  is  not  enough  to  defeat  recovery  to  show 
either  disease,  or  bodily,  or  mental,  infirmity.*^  "Where  a  man  is  so 
afflicted  with  disease  that  he  will  die  within  a  short  time,  yet  if  by 
some  accidental  means  his  death  is  caused  sooner,  it  will  be  a 
death  from  accident  and  not  from  disease.'''' 

An  inflammation  of  the  eye  caused  by  the  splashing  of  water 
from  a  tub  in  which  the  insured  was  washing  clothing,  resulting 
in  the  loss  of  the  eye  from  infection,  is  aeeidental.^^  So  where 
crj'sipelas  resulted  from  an  abrasion  on  the  check,  it  was  held  that 
the  death  was  due  to  accident.''^  So  death  from  apoplexy  result- 
ing from  excitement  caused  by  witnessing  a  man  being  burned  to 
death  in  an  accidental  fire,  is  death  by  accident  and  not  from  dis- 
ss Vernon  V.  Iowa  State  Traveling  Men's  Ass'n,  158  la.  696;  138  N.  W. 
696.  See  also  Klngkade  v.  Continental  Cas.  Co.,  35  Ok.  99;  128  Pac.  683. 
70  Hooper  v.  Standard  Life  &  Accident  Ins.  Co.,  166  Mo.  App.  209;  148 
S.  W.  116. 

17  Sullivan  v.  Modern  Brotherhood  of  America,  167  Mich.  524;  133  N. 
W.  486;  Ann.  Cas.  1913 A  1116. 

72  Caldwell  v.  Iowa  State  Traveling  Men's  Ass'n,  156  la.  329 ;  136  N.  W. 
678;  French  v.  Fidelity  &  Cas.  Co.,  135  Wis.  259;  115  N.  W.  869;  Rath- 
jen  V.  Woodmen  Accident  Ass'n,  93  Neb.  629;  141  N.  W.  815;  Ballagh 
V.  Interstate  Business  Men's  Accident  Ass'n  (la.),  155  N.  W.  241 
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ease.''^  Death  by  blood  poisoning  resulting  from  the  swallowing 
of  a  fishbone  which  lodged  in  the  rectum,  was  death  due  to  ex- 
ternal, violent  and  accidental  means/*  The  Court  said:  "The 
effect  was  one  which  does  not  ordinarily  follow,  could  not  reason- 
ably have  been  anticipated  and  cannot  be  charged  to  have  resulted 
from  design.  Manifestly,  then,  it  was  within  the  well-recognized 
definitions  of  accident.  Nor  is  this  conclusion  obviated  by  the  cir- 
cumstances that  death  ressulted  from  septicaemia,  or  blood  poison- 
ing. Without  the  accidental  wound  by  the  fishbone,  blood  poison- 
ing would  not  have  ensued  and  therefore  that  disease  was  inci- 
dental to  the  wound."  The  insurer  is  liable  for  death  resulting 
from  a  cut  on  the  lip  received  while  shaving,  which  became  in- 
fected.'^  Death  from  ptomaine  poisoning  is  one  from  accident.''* 
The  Court  said:  "No  question  would  be  raised  here,  I  take  it,  if 
the  assured  by  mistake  had  taken  carbolic  acid  when  he  intended 
to  take  a  helpful  medicine.  "Why  then  should  it  be  said  there  is  no 
liability  when  the  assured,  intending  to  take  nourishing  food,  in 
fact  took  tainted  food  which  resulted  in  ptomaine  poisoning  and 
death.''  Where  plaintiff  while  operating  a  mower  receiived  a 
bodily  injury  which  developed  into  traumatic  neuritis,  such  affec- 
tion was  not  a  disease  within  the  meaning  of  an  accident  policy 
providing  a  lesser  liability  in  case  of  claims  for  indemnity,  of 
which  there  was  no  external  mark  visible  to  the  eye,  or  accidental 
injuries  resulting  from  disease  in  any  form.'*  The  Supreme  Court 
of  Nebraska,'^  in  a  case  where  the  insured,  going  up  the  steps, 
slipped  and  fell  with  violence  striking  his  body  near  the  region  of 
the  heart  upon  a  large  stone  with  such  force  as  to  cause  a  rupture 

73  International    Travelers'   Ass'n    v.    Branum    (Tex.    Civ.    App.),    169 
S.  W.  329. 

74  Jenkins  v.  Hawk  Eye  Commercial  Men's  Ass'n,  147  la.  113;  124  N.  W. 
199;  38  L.  R.  A.  (N.  S.)  1181. 

•75  National  Life  &  Accident  Ins.  Co.  v.  Singleton  (Ala.),  69  So.  80. 

70  Johnson  v.  Fidelity  &  Gas.  Co.  (Mich.),  151  N.  W.  593;  L.  R.  A.. 
1916A  475.  See  also  Freeman  v.  Mercantile  Mut.  Ace.  Ass'n,  156  Mass. 
351;  30  N.  E.  1013;  17  L.  R.  A.  753;  Jiroch  v.  Travelers'  Ins.  Co.,  145 
Mich.  375;  108  N.  W.  728. 

7T  See  post,  §  518. 

78  Kenny  v.  Bankers'  Accident  Ins.  Co.,  136  la.  566;  113  N.  W.  566. 

79  Moon  V.  Order  of  United  Commercial  Travelers'  of  America,  96  Neb. 
65;  146  N.  W.  1037;  52  L.  R.  A.  (N,  S.)  1203. 
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of  the  heart  from  which  he  died,  held  that  though  the  condition 
of  the  heart  and  other  organs  of  the  body  of  the  insured  may  have 
ijaore  readily  permitted  the  rupture,  and  it  not  being  shown  that 
death  would  have  ensued  at  the  time  it  did  but  for  the  accident 
and  although  the  condition  of  the  insured  because  of  advancing 
age  and  hardening  of  the  arteries,  made  him  more  liable  to  a 
rupture  of  the  heart  in  ease  of  a  violent  accident  of  the  kind 
which  occurred,  was  the  proximate  cause  of  the  death  which  was 
due  to  external,  violent  and  accidental  means.'"  The  Supreme 
Court  of  Ohio^^  said  in  construing  the  language  of  an-  insurance 
pplicy:  "It  has  been  universally  and  properly  held  that  the 
words  of  limitation  should  be  most  favorably  construed  in  behalf 
of  the  insured  and  against  the  company.  This  does  not  mean,  how- 
ever, that  a  strained,  unnatural  and  forced  meaning  should  be 
given  words  or  phrases,  but  rather  every  day  meaning  which  must 
have  been  plainly  in  the  minds  of  the  contracting  parties."  Con- 
sequently it  was  held  that  where  an  insured  holding  an  accident 
policy  indemnifying  him  against  bodily  injuries,  which,  independ- 
ently of  all  other  causes,  are  effected  solely  and  exclusively  by  ex- 
ternal, violent  and  accidental  means,  suffers  an  injury  due  to  the 
dilation  of  the  heart,  following  the  voluntary  taking  of  a  cold- 
water  bath,  it  will  not  be  considered  as  the  result  of  an  accident, 
where,  under  the  circumstances  attending  the  dilation,  there  is  no 
evidence  that  anything  occurred  which  the  insured  had  not  planned 
or  anticipated  excepting  the  dilation  and  its  consequences.  In  a 
case  in  Georgia,'^  the  Court  said:  "The  insured  was  found  dead 
in  his  bathroom,  at  about  his  usual  lunch  hour  on  the  date  named, 
undressed  except  as  to  his  underwear,  and  the  bathroom  was 
filled  with  gas.  It  was  the  practice  of  the  insured  to  take  a  bath 
in  the  middle  of  the  day,  after  he  came  in  from  town.  The  plain- 
tiff went  to  the  bathroom  and  found  it  closed  and  gas  was  escap- 
ing. She  and  a  servant  opened  the  door  and  found  the  deceased 
lying  on  the  floor  of  the  bathroom  right  by  the  bathtub,  and  the 

so  See  also  Armstrong  v.  West  Coast  Ins.  Co.,  41  Utah  112;   124  Pac. 
518.    For  further  discussion  of  this  subject,  see  post,  §  521. 

81  New  Amsterdam  Cas.  Co.  v.  Johnson,  91  Ohio  St.  155;  110  N.  E.  475; 
L.  R.  A.  1916B  1018. 

82  Columbian  National  Life  Ins.  Co.  v.  Miller,  140  Ga.  346;  78  S.  B.  1079; 
Ann.  Cas.  1914D  408. 
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room  was  filled  with  gas.  The  deceased  was  lying  as  if  he  might 
have  fallen  against  the  bathtub.  The  room  had  one  window, 
which  was  closed  when  the  plaintiff  and  the  servant  first  entered. 
Gas  was  escaping  from  an  instantaneous  gas  heater  located  in  the 
bathroom  and  used  for  heating  water.  The  heater  has  a  'little 
pilot'  that  lights  it,  and  which  has  to  be  turned  on.  'You  light 
the  pilot,  and  you  turn  the  water  and  the  gas  on,  and  the  pilot 
lights  the  gas  itself.  The  gas  and  water  are  turned  on  at  the 
same  time;  and  then  the  pilot  lights  the  gas  and  heats  the  water 
as  it  comes  through.'  When  the  deceased  was  found  the  water 
was  turned  on  and  the  gas  was  escaping.  Partly  burned  matches 
were  upon  the  bathroom  floor  near  the  heater.  The  deceased  was 
drinking  the  night  previous  to  his  death,  though  he  was  not  an 
habitual  drinker.  Prom  this  evidence  for  the  plaintiff,  we  think 
the  jury  was  authorized  to  find  that  the  death  of  the  insured  was 
caused  by  accidental  asphyxiation,  independently  and  exclusively 
of  other  causes,  although  the  testimony  of  the  defendant  tended 
to  show  that  death  had  resulted  from  apoplexy." 

§  509.  The  Same  Subject — ^English  Cases. — A  number  of  cases 
have  been  decided  under  the  English  Workmen's  Compensation 
Act,  where  claim  has  been  made  on  account  of  accident  and  the 
question  was  whether  the  ease  was  accident,  or  disease.  In  the 
case  of  Brintons,  Ltd.,  v.  Turvey,*^  it  was  held  that  the  catching  of 
anthrax  by  a  workman  while  engaged  in  handling  wool,  is  to  be  re- 
garded as  an  accident.  So  where  the  workman  while  suffering 
from  aneurism  in  an  advanced  state,  so  that  it  might  burst  at  any 
time,  was  tightening  a  nut  when  the  strain,  quite  ordinary,  rup- 
tured the  aneurism  and  he  died,  the  House  of  Lords  held  that 
the  death  was  due  to  an  accident.**  Loreburn,  L.  C,  said:  "This 
man  died  from  the  rupture  of  an  aneurism,  and  the  'death  was 
caused  by  a  strain  arising  out  of  the  ordinary  work  of  the  de- 
ceased operating  upon  a  condition  of  body  which  was  such  as  to 
render  thfr  strain  fatal.'  Again,  'the  aneurism  was  in  such  an  ad- 
vanced condition  that  it  might  have  burst  while  the  man  was 
asleep,  and  very  slight  exertion,  or  strain,  would  have  been  suffi- 

83  A.  C.  230;  2  Ann.  Cas.  137;  affg.  Turvey  v.  Brintons,  Ltd.,  1  K.  B.  328. 
s4  Clover  v.  Hughes,  A.  C.  242;  cited  Ann.  Cas.  1913 A  1125. 
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eient  to  bring  about  a  rupture.'  These  are  the  findings  and  they 
bind  us.  The  first  question  here  is  whether  or  not  the  learned 
judge  was  entitled  to  regard  the  rupture  as  an  'accident'  within 
the  meaning  of  this  act.  In  my  opinion  he  was  so  entitled.  Cer- 
tainly it  was  an  '  untoward  event. '  It  was  not  designed.  It  was 
unexpected  in  what  seems  to  me  the  relevant  sense,  namely,  that 
a  sensible  man  who  knew  the  nature  of  the  work  would  not  have 
expected  it.  I  cannot  agree  with  the  argument  presented  to  your 
lordships  that  you  are  to  ask  whether  a  doctor  acquainted  with 
the  man's  condition  would  have  expected  it.  "Were  that  the  right 
view,  then  it  would  not  be  an  accident  if  a  man  very  liable  to 
fainting  fits  fell  in  a  faint  from  a  ladder  and  hurt  himself.  No 
doubt  the  ordinary  accident  is  associated  with  something  external; 
the  bursting  of  a  boiler,  or  an  explosion  in  a  mine,  for  example. 
But  it  may  be  merely  from  a  man's  own  miscalculation,  such  as 
tripping  and  falling.  Or  it  may  be  due  both  to  internal  and  ex- 
ternal conditions,  as  if  a  seaman  were  to  faint  in  the  rigging  and 
tumble  into  the  sea.  I  think  it  may  alsO  be  something  going  wrong 
within  the  human  frame  itself,  such  as  the  straining  of  a  muscle  or 
the  breaking  of  a  blood  vessel.  If  that  occurred  when  he  was  lift- 
ing a  weight  it  would  be  properly  described  as  an  accident.  "So,  I 
think,  rupturing  an  aneurism  when  tightening  a  nut  with  a  span- 
ner may  be  regarded  as  an  accident.  It  cannot  be  disputed  that 
the  fatal  injury  was  in  this  case  due  to  this  accident,  the  rupture 
of  the  aneurism  under  the  strain."  But  where  the  death  was  from 
apoplexy  sustained  while  a  workman  was  at  work  in  the  ordinary 
manner,  it  was  held  that  it  was  not  due  to  accident.^^  Where  the 
workman,  while  clearing  a  millrace,  was  seized  with  a  chill  fol- 
lowed by  an  attack  of  uraemia  caused  by  the  sudden  impact  of  the 
cold  water  in  which  he  was  working,  resulting  in  his  death,  it  was 
held  that  the  death  was  accidental.^®  So  where  a  miner  died  from 
pneumonia  resulting  from  the  inhalation  of  poisonous  gas  while  at 
work  in  a  coal  mine,  it  was  held  that  the  death  was  an  accident.^'^ 
So  of  sunstroke  suffered  by  a  seaman  while  painting  a  vessel  lying 
in  port.®^    So  a  disability  from  nervous  shock  from  finding  an  in- 

85  Barnabas  v.  Bersham  Colliery  Co.,  103  L.  T.  N.  S.  513. 
88  Sheerin  v.  Clayton,  2  Ir.  R.  105. 

87  Kelly  V.  Auchenlea  Coal  Co.  (1911),  So.  Ct.  Sess.  864. 

88  Morgan  v.  Zenaida  Steamship,  125  Times  L.  Rep.  446. 
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jured  fellow  workman. *°  So  by  poisoning  from  sewer  gas  received 
while  opening  a  cesspool.'" 

§  510.  The  Same  Subject — Drowning. — In  a  leading  ease,'^  the 
Court  reviewed  the  law  applying  where  death  occurs  from  drown- 
ing as  follows:  "It  is  well  settled  that  an  involuntary  death  by 
drowning  is  a  death  by  external,  violent,  and  accidental  means.'^ 
We  are  of  the  opinion  that  in  the  4egal  sense,  and  within  the 
meaning  of  the  last  clause,  if  the  deceased  suffered  death  by  drown- 
ing, no  matter  what  was  the  cause  of  his  falling  into  the  water, 
whether  disease  or  a  slipping,  the  drowning  in  such  case  would  be 
the  proximate  and  sole  cause  of  the  disability  or  death,  unless  it 
appeared  that  death  would  have  been  the  result,  even  had  there 
been  no  water  at  hand  to  fall  into.  The  disease  would  be  but  the 
condition ;  the  drowning  would  be  the  moving,  sole,  and  proximate 
cause.  In  Winspear  v.  Insurance  Co.,"^  the  terms  or  the  policy 
provided  'that  it  should  cover  any  personal  injury  caused  by  acci- 
dental, external,  and  visible  means,  if  the  direct  effect  of  such 
injury  should  occasion  his  death ;  and  it  provided,  further,  that  it 
should  not  extend  to  any  injury  caused  by  or  arising  from  natural 
disease  or  weakness  or  exhaustion  consequent  upon  disease.'  The 
insured  was  seized  with  an  epileptic  fit  and  fell  into  a  stream,  and 
was  there  drowned  while  suffering  from  a  fit.  It  was  held  that 
the  death  was  within  the  risk  covered  by  the  policy,  and  that  the 
proviso  did  not  apply.  In  Lawrence  v.  Insurance  Co.,'*  the  policy 
provided :  '  This  policy  covers  injuries  accidentally  occurring  from 
material  and  external  causes  operating  upon  the  person  of  the  in- 
sured, where  such  accidental  injury  is  the  direct  and  sole  cause  of 

89  Yates  V.  South  Kirkby,  etc.,  Collieries  (1910),  2  K.  B.  538;  103  L.  T. 
N.  S.  170. 

90  Eke  v.  Hart-Dyke  (1910),  2  K.  B.  677.  Many  other  English  cases  are 
cited  in  Ann.  Cas.  1913A  1125. 

01  Manufacturers'  Ace.  Indemnity  Co.  v.  Dorgan,  7  C.  C-  A.  581;  58  Fed. 
945.  See  also  U.  S.  Mut.  Ace.  Ass'n  v.  Hubbell,  56  Ohio  St.  516;  47  N.  E. 
544;  40  L.  R.  A.  453;  DeNan  v.  Commercial  Travelers',  etc.,  157  N.  Y.  690; 
51  N.  B.  1090. 

82  Trew  V.  Assurance  Co.,  6  Hurl.  &  N.  838;  Winspear  v.  Insurance 
Co.,  6  Q.  B.  Div.  42;  Reynolds  v.  Insurance  Co.,  22  Law  T.  (N.  S.)  820. 

93  6  Q.  B.  Div.  42. 

9*  7  Q.  B.  Div.  216. 
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the  death  of  the  insured,  hut  it  does  not  insure  in  ease  of  death 
arising  from  fits,  ...  or  any  disease  whatsoever  arising  hqfore  or 
at  the  time  or  following  sileh  accidental  injury,  whether  consequent 
upon  such  accidental  injury  or  not,  and  whether  causing  such  death 
directly,  or  jointly  with  such  accidental  injury. '  The  insured,  while 
at  a  railway  station,  was  seized  with  a  fit,  and  fell  forward  off  the 
platform  across  the  railway,  when  an  engine  and  carriages  which 
were  passing  went  over  his  body,  and  killed  him.  It  was  held  that 
'the  death  of  the  insured  was  caused  by  an  accident,  within  the 
meaning  of  the  policy,  and  that  the  insurers  were  liable.  Mr.  Jus- 
tice Watkin  Williams  said  in  this  case :  '  The  true  meaning  of  this 
proviso  is  that,  if  the  death  arose  from  a  fit  the  company  are  not 
liable,  even  though  accidental  injury  contributed  to  the  death  in  the 
sense  that  they  were  both  causes,  which  operated  jointly  in  caus- 
ing it.  That  is  the  meaning,  in  my  opinion,  of  this  proviso.  But 
it  is  essential  to  that  construction  that  it  should  be  made  out  that 
the  fit  was  a  cause,  in  the  sense  of  being  the  proximate  and  imme- 
diate cause  of  the  death,  before  the  company  are  exonerated,  and 
it  is  not  the  less  so  because  you  can  show  that  another  cause  inter- 
vened and  assisted  in  the  causation.'  After  giving  some  illustra- 
tions, the  learned  justice  continued:  'I  therefore  put  my  decision 
on  the  broad  ground  that,  according  to  the  true  construction  of 
this  policy  and  this  proviso,  this  was  not  an  act  arising  from  a  fit, 
and  therefore  whether  it  contributed  directly  or  indirectly,  or  by 
any  other  mode,  to  the  happening  of  the  subsequent  accident  seems 
to  be  wholly  immaterial,  and  the  judgment  of  the  court  ought  to  be 
in  favor  of  the  plaintiff.'  These  cases  are  referred  to  with  ap- 
proval by  Mr.  Justice  Gray  in  delivering  the  opinion  of  the  Su- 
preme Court  in  case  of  Insurance  Co.  v.  Crandal.^^  They  suffi- 
ciently establish  the  proposition  that,  if  the  deceased  in  this  case 
died  by  drowning,  then  drowning  was  in  law  the  sole  and  proxi- 
mate cause  of  the  disability  of  death.  We  now  proceed  to  inquire 
whether,  if  the  fall  of  the  deceased  into  the  water  was  causd  by 
fit,  vertigo,  or  any  disease,  such  accidental  death  could  be  said, 
within  the  meaning  of  the  policy,  to  have  been  'caused  directly  or 
indirectly,  wholly  or  in  part,  by  or  in  consequence  of  such  fits,  ver- 
tigo, or  disease.'    In  our  opinion  the  adjective  'accidental'  quali- 

S6  120  U.  S.  527-532;   7  Sup.  Ct.  R.  685. 
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fies  not  only  '  injuries, '  but  also  '  death, '  and  therefore  an  accidental 
death  by  drowning  does  reseult  from,  and  is  caused  indirectly  by 
fits,  vertigo,  or  other  disease,  if  the  fall  into  the  water,  from  which 
drowning  ensues,  is  caused  by  such  disease.  The  exception  is 
broader  than  the  exception  in  the  policies  considered  in  the  "Win- 
spear  and  the  Lawrence  cases,  and  is  made  so  by  the  use  of  the 
word  indirectly.'  As  can  be  seen  from  the  words  of  Mr.  Justice 
"Williams  quoted  above  in  the  Lawrence  case,  if  that  policy  had 
provided  that  it  should  not  apply  to  an  accident  to  which  a  fit  con- 
tributed indirectly,  the  company  would  not,  in  his  opinion,  have 
been  liable.  "We  are  therefore  finally  brought  to  the  question  what 
the  words  'disease  and  bodily  infirmity'  include.  "We  think  the 
charge  of  the  Court  below  upon  this  point  must  be  sustained.  In  a 
broad,  generic  sense,  any  temporary  trouble  by  reason  of  which  a 
man  loses  consciousness  is  a  disease.  It  is  a  condition  of  the  body 
not  normal,  and  produced  by  the  imperfect  working  of  some  func- 
tion, but  as  the  imperfect  working  is  not  permanent,  and  the  body 
returns  at  once,  or  in  a  short  period  of  time,  to  its  normal  condi- 
tion, it  does  not  rise  to  the  dignity  of  a  disease.  A  fainting  spell 
produced  -by  indigestion  or  a  lack  of  proper  food  for  a  number  of 
hours,  or  from  any  other  cause  which  would  not  indicate  any  dis- 
ease in  the  body,  but  would  show  a  mere  temporary  disturbance 
or  enfeeblement,  would  not  come  within  the  words  'disease  and 
bodily  infirmity,'  as  used  in  this  policy."  "Where  the  assured  was 
found  drowned  but  there  was  nothing  to  show  how  he  had  fallen 
into  the  water,  the  company  was  held  liable,  the  Court  saying  that 
where  a  person,  not  likely  to  commit  suicide,  is  found  drowned  it 
is  prima  facie  evidence  of  accidental  death.°®  "Where  -the  occupa- 
tion of  the  insured  was  that  of  a  farmer  and  he  was  drowned  by 
the  capsizing  of  a  boat  while  resecuing  the  crew  of  a  wrecked 
ship  and  the  body  was  recovered  with  a  bruise  over  the  left  temple, 
but  no  positive  proof  was  offered  as  to  the  cause  of  the  injury 
other  than  the  circumstances  given,  it  was  held  that  the  death  was 
covered  by  the  policy.^^ 

se  McDonald  v.  The  Refuge  Ass.  Co.  (Ct.  of  Sessions),  27  Scbttish  Law 
Reporter,  764.  See  also  Leman  v.  Manhattan  L.  Ins.  Co.,  46  La.  Ann. 
1189;  15  Sou.  388;  Landon  v.  Preferred  Ace.  Ins.  Co.,  43  App.  Div.  484; 
60  N.  Y.  Supp.  188;  affd.  167  N.  Y.  577;  60  N.  E.  1114. 

87  Tucker  v.  Mut.  Ben.  L.  Co.,  50  Hun.  50;  4  N.  Y.  Supp.  505. 
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§  511.  The  Same  Subject — Sunstroke. — Sunstroke  has  been 
held  to  be  a  disease  when  contracted  in  the  course  of  ordinary  duty ; 
this  was  settled  in  England  by  the  opinion  of  Chief  Justice  Cock- 
burn.^^  The  learned  Chief  Justice  says :  "In  the  present  instance, 
the  disease  called  'sunstroke,'  although  the  name  would  at  first 
seem  to  imply  something  of  external  violence  is,  so  far  as  we  are 
informed,  an  inflammatory  disease  of  the  brain,  brought  on  by 
exposure  to  the  too  intense  heat  of  the  sun's  rays.  It  is  a  disease 
to  which  persons  exposing  themselves  to  the  sun  in  a  tropical 
climate  are  more  or  less  liable,  just  as  persons  exposed  to  the  other 
natural  causes  to  which  we  have  referred  are  liable  to  disastrous 
consequences  therefrom.  The  deceased,  in  the  discharge  of  his  or- 
dinary duties  about  his  ship,  became  thus  affected,  and  so  died." 
This  case  was  cited  and  approved  in  that  of  Dozier  v.  Fidelity  & 
Casualty  Co.°^  It  has  also  been  held  by  the  Court  of  Appeals  of 
New  York  that  sunstroke  is  a  disease.^"" 

Quoting  1  C.  J.,  p.  529,  note  88a,  that  sunstroke  occurring  while 
the  insured  is  engaged  in  the  performance  of  his  ordinary  duties, 
is  not  an  accident  but  is  a  case  of  disease,  the  Appellate  Court  of 
Indiana  said  :^°^  "It  is  true  that  these  authorities  are  bas.ed  largely 
on  the  Sinclaire  case,^"^  but  our  search  has  failed  to  disclose  that 
the  soundness  of  that  doctrine  has  been  either  doubted  or  criticized. 
It  thus  appears  that,  at  least  by  the  preponderance  of  authority,  the 
policy  here  could  not  be  held  to  cover  a  case  of  sunstroke,  were  it 
not  for  said  article  6.  The  effect  of  that  article,  then,  is  to  remove 
all  questions  on  the  subject  by  specifically  providing  that  sunstroke 
shall  be  deemed  a  bodily  injury,  within  the  meaning  of  the  policy. 
In  classifying  sunstroke  as  a  bodily  injury,  the  evident  purpose 
was  to  place  it  on  a  level  with  all  other  bodily  injuries  under  the 
policy,  and  to  that  end  the  limiting  phrase  is  transferred  bodily 

98  Sinclair  v.  Maritime  Pass.  Assur.  Co.,  3  El.  &  El.  478;  7  Jur.  (N. 
S.)  369. 

99  46  Fed.  446;  9  L.  R.  A.  114. 

100  Boos  v.  World  Mut.  L.  Ins.  Co.,  64  N.  Y.  236;  affg.  6  T.  &  C.  364. 
See  also  Railway  Officials,  etc.,  Ass'n  v.  Johnson,  109  Ky.  261;  58  S.  W. 
694;  52  L.  R.  A.  401;  Gallagher  v.  Fidelity  &  Casualty  Co.,  163  App.  Div. 
556;  148  N.  Y.  Supp.  1016;  Semincik  v.  Continental  Casualty  Co.,  56  Pa. 
Super.  Ct.  392. 

loiElsey  v.  Fidelity  &  Cas.  Co.  (Ind.  App.),  109  N.  E.  413. 
102  Sinclair  y.  Maritime,  etc.,  Co.,  3  El.  &  El.  478. 
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from  the  insuring  clause  to  article  6.  ,  To  us  it  is  plain  that  apt 
words  have  been  used  to  that  efEeet.  As  we  have  indicated,  a 
plausible  argument  may  be  constructed  of  the  following  tenor: 
That  a  sunstroke  occurred  by  accidental  means,  as  we  have  inter- 
preted that  term,  is  inconceivable  or  at  least  highly  improbable; 
that,  as  a  consequence,  it  cannot  reasonably  be  held  that  the  par- 
ties to  the. contract  here  intended  that  'sunstroke,'  as  used  in 
article  6,  should  be  qualified  by  the  limiting  phrase,  and  that  there- 
fore the  policy  should  be  construed  as  insuring  against  sunstroke, 
regardless  of  the  attending  circumstances.  In  response,  it  may 
be  said  that  a  distinction  which  the  law  recognizes  should  not  be 
held  to  be  either  inconceivable  or  improbable.  Thus,  in  the  Sin- 
clair Case,- supra,  the  Court  indicates  that  an  exposure  resulting 
in  sunstroke  may  be  'brought  about  by  circumstances  which  may 
give  it  the  character  of  an  accident.'  The  Court  there  says  by 
way  of  illustration:  'If  from  the  effects  of  ordinary  exposure  to 
the  elements,  such  as  is  common  in  the  course  of  navigation,  a 
mariner  should  catch  cold  and  die,  such  death  would  not  be  acci- 
dental, although  if,  being  obliged  by  shipwreck  or  other  disaster 
to  quit  the  ship  and  take  to  the  sea  in  an  open  boat,  he  remained  ex- 
posed to  wet  and  cold  for  some  time,  and  death  ensued  therefrom, 
the  death  might  properly  be  held  to  be  the  result  of  accident.' 
Our  attention  is  called  also  to  Morgan  v.  Owners,  etc.,^"^  and  Ismay, 
etc.,  Co.  V.  Williamson,^"*  decided  under  the  English  "Workmen's 
Compensation  Act  of  1906,  which  provides,  in  substance,  that, 
where  a  personal  injury  by  accident  arising  out  of  or  in  the  course 
of  his  employment  is  suffered  by  a  workman,  his  employer  shall 
be  liable  for  compensation,  etc.  These  cases  are  instructive  only 
in  the  sense  that  they  discuss  the  meaning  of  the  term  'accident,' 
as  used  in  the  act.  In  the  Morgan  Case  a  seaman,  while  painting 
the  outside  of  a  vessel  lying  in  port,  suffered  a,  sunstroke.  It  was 
held  that  the  injury  arose  by  accident,  within  he  meaning  of  the 
act;  the  basis  of  the  decision  being  that  the  evidence  showed  that 
the  risk  was  greater,  under  the  circumstances,  than  if  the  seaman 
had  been  working  on  deck,  since  in  the  former  position  he  encoun- 
tered both  the  direct  and  indirect  rays  of  the  sun.  In  the  Ismay 
Case  an  employe  on  a  steamship  suffered  a  heat  stroke  while  tak- 

103  25  T.  L.  R.  446. 

104  24  T.  L.  R.  381. 
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ing  ashes  from  the  furnace;  he  being  inexperienced  at  such  work. 
In  holding  that  the  facts  warranted  a  recovery  under  said  act,  the 
Court  say:  "What  killed  him  was  the  heat  stroke  coming  sud- 
denly and  unexpectedly  upon  him.  It  was  an  unlooked-for  event. 
In  common  language,  it  was  a  case  of  accidental  death."  This 
case  was  decided  by  a  divided  court;  Lord  MacNaughton  dissent- 
ing. In  Fenton  v.  Thorley  &  Co.,^"'  approved  in  the  Ismay  Case, 
supra,  decided  under  the  Workmen's  Compensation  Act  of  1897, 
not  materially  different  from  the  act  of  1906,  the  Court  declined 
to  construe  such  act  as  if  it  were  a  policy  of  insurance.  There 
Fenton,  while  operating  a  machine  in  the  usual  way,  and  as  he 
had  been  accustomed,  there  being  no  evidence  of  any  wrench  or 
sudden  jerk,  felt  a  sensation  which  he  described  as  a  tear  in  his 
side.  It  was  subsequently  discovered  that  he  had  suffered  a  rup- 
ture. Held,  an  accident  within  the  meaning  of  the  act.  Lord 
Sonly,  in  discussing  the  case,  used  this  language :  '  The  rule  that, 
in  contracts  of  insurance,  the  proximate  cause  of  loss  can  alone  be 
regarded,  is  carried  so  far  that,  if  it  were  rigidly  applied  to  this 
act  of  parliament,  its  evident  object  would  in  many  cases  be  clearly 
defeated.  No  doubt,  the  rupture  in  this  ease  was  the  result  of  any 
effort  voluntarily  and  strenuously  made,  and  it  may  be  that  a  pol- 
icy of  insurance  against  accidents  might  be  so  worded  as  not  to 
cover  an  injury  so  caused.  It  may  be  observed  that  if  the  Fenton 
case,  and  in  our  judgment,  the  Morgan  and  Ismay  cases  as  well, 
had  come  up  for  decision  under  a  policy  such  as  is  involved  in 
Schmid  v.  Indiana,  etc..  Association,  ^"^  the  doctrine  of  that  case 
and  those  upon  which  it  is  based  would  scarcely  have  permitted 
a  recovery.  Moreover,  in  Robson  v.  Blakey,^"^  the  Morgan  and 
Ismay  Cases  are  not  only  distinguished,  but  to  some  extent  criti- 
cized and  their  soundness  doubted.  In  the  Robson  case  a  plumber 
who  was  in  a  state  of  impaired  vitality,  was  engaged,  on  an  ex- 
ceedingly hot  July  day  in  laying  joining  pipes  in  a  trench  cut  in 
a  road.  His  work  required  him  to  stoop  to  a  considerable  extent, 
and,  while  so  engaged,  he  was  struck  down  with  heat  and  apoplexy 
(a  form  of  sunstroke)^"®  from  the  effects  of  which  he  subsequently 

105 19  T.  L.  R.  684. 

106  42  Ind.  App.  483;  85  N.  E.  1032. 

107  49  Scot.  Law  Rep.  254. 

108  Dozier  v.  Fidelity,  etc.,  Co.,  supra. 
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died.  Held,  that  Ms  death  was  not  due  to  an  accident  arising  out 
of  his  employment  within  the  meaning  of  the  compensation  act. 
The  Court  say,  in  substance,  that  the  Morgan  and  Ismay  cases 
can  be  justified  only  by  reason  of  the  fact  that  the  workman  in- 
volved in  each  case,  by  reason  of  his  employment,  was  subjected 
to  a  risk  not  incurred  by  people  in  general.  That  is,  in  the  Morgan 
case,  the  workman  was  against  the  side  of  the  ship,  and  in  the  Ismay 
case,  in  the  stoke  hole;  in  each  ease  the  heat  being  more  intense 
than  that  to  which  people  in  general  are  subjected.  In  the  Robson 
case  the  workman  involved  was  subjected  to  the  ordinary  heat  of 
the  street,  and,  by  reason  of  these  facts,  the  Court  in  the  Robson 
case  distinguishes  the  Morgan  and  Ismay  cases  under  the  terms  of 
the  "Workmen's  Compensation  Act.  "We  do  not  believe  that  the 
English  and  Scotch  eases  are  of  controlling  importance  here.  In 
fact,  if  the  Robson  case  correctly  construes  the  British  authorities, 
it  is  evident  that  they  count  against,  rather  than  for,  appellant's 
contention  in  the  ease  at  bar."  The  Supreme  Court  of  Kansas  in 
Continental  Casualty  Co.  v.  Johnson,^""  after  referring  at  length 
to  the  definitions  of  sunstroke  contained  in  the  standard  diction- 
iaries,  and  concluding  that  the  word,  sunstroke,  when  used  in  an 
accident  insurance  policy  is  synonymous  with  heat  stroke  and  the 
term  unexplained  denotes  a  condition  produced  by  any  heat,  solar, 
or  artificial,  says:  "The  provision  of  the  policy  is  that  sunstroke 
'shall  be  deemed  to  be  due  to  external,  violent  and  purely  acci- 
dental causes'  and  shall  entitle  the  insured  to  indemnity  at  the 
full  rate.  It  is  argued,  not  without  plausibility,  that  this  languago 
points  to  a  conception  of  sunstroke  as  something  of  sudden  and 
unexpected  occurrence,  more  or  less  in  the  nature  of  an  accident, 
and  that  this  conception  is  only  appropriate  to  an  attack  brought 
on  by  exposure  to  the  sun's  rays.  But  prostration  resulting  from 
heat  emanating  from  a  furnace  may  be  as  swift  in  its  development 
and  as  startling  in  its  effect  as  though  it  were  occasioned  by  hot 
and  humid  weather.  In  each  case  there  would  be  present  some 
of  the  features  of  an  accidental  injury,  but  neither  would  justify  a 
recovery  upon  an  ordinary  accident  policy."  The  Supreme  Court 
of  Texas^^"  says:    "If  sunstroke  is  a  disease,  as  the  Casualty  Com- 

109  74  Kan.  129;  85  Pac.  545;  6  L.  R.  A.  (N.  S.)  G09;   10  Ann.  Cas.  851. 

110  Bryant  v.  Continental  Cas.  Co.   (Texas),  182  S.  W.   673;    reversing 
145  S.  W.  636;   Continental  Casualty  Co.  v.  Pittman  (Ga.),  89  S.  E.  716, 
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pany  here  contends,  that  is,  a  kind  of  brain  fever,  and  was  so  dealt 
with  ia  the  present  policy,  its  contraction,  as  we  may  in  this  con- 
nection call  it,  from  exposure  to  excessive  heat,  its  accepted  in- 
ducing cause,  must  be  regarded  as  proceeding  from  a  purely  nat- 
ural cause;  just  as  the  contraction  of  malaria  from  subjection  to 
the  conditions  which  produce  that  form  of  disease  is  recognized  as 
due  to  a  natural  cause.  Regarded  as  a  disease,  and  as  thus  nat- 
urally produced,  there  is  no  element  of  bodily  injury  about  it,  any 
more  so  than  there  is  in  the  ordinary  disease  of  malaria.  Neither, 
in  this  view,  would  sunstroke  be  any  more  the  proper  subject  of 
risk  in  an  accident  policy  than  would  malaria;  nor  would  the 
proper  basis  of  liability  under  such  a  policy  be  any  more  furnished 
by  death  resulting  from  it  than  by  death  from  malaria.  The  his- 
tory of  accident  insurance,  as  found  in  the  many  judicial  decisions 
upon  the  subject,  reveals  the  constant  denial  by  accident  com- 
panies of  any  liability,  under  the  ordinary  form  of  policy,  for 
disease,  though  accidentally  effected,  unless  proximately  caused  by 
a  bodily  injury,  and  their  constant  maintenance  of  the  proposition 
that  any  other  theory  of  their  liability  is  opposed  to  the  general 
scheme  of  accident  insurance.  This  position,  generally,  has  been 
sustained  by  the  courts;  close  questions  having  at  times  arisen  as 
to  whether  the  given  physical  condition  was  to  be  properly  deemed 
a  bodily  injury.  Not  only,  therefore,  is  insurance  against  disease, 
as  such,  not  within  the  general  scope  of  accident  insurance;  but 
equally  disease  effected  by  accident  is  not  within  its  theory,  as  its 
interpretation  by  accident  companies  is  disclosed  in  the  decisions, 
unless  there  is  distinctly  present  the  element  of  bodily  injury, 
under  the  contention  of  the  Casualty  Company,the  sunstroke  pro- 
vision of  its  policy  is  a  plain  contradiction  of  this  essential  prin- 
ciple of  the  character  of  insurance  it  is  intended  to  provide.  It 
is  a  repudiation  of  the  general  insuring  clause  of  the  policy,  as 
expressing  the  kind  of  risk  which  the  policy  covers,  the  risk  of 
'personal  bodily  injury  .  .  .  effected  by  external,  violent  and  acci- 
dental means.'  Accepting  the  company's  construction  of  the  pol- 
icy, it  is  in  the  position,  in  the  first  place,  of  making  a  disease, 
rather  than  a  bodily  injury,  the  subject  of  an  accident  risk,  and 
further,  a  disease,  the  accidental  causing  of  which  in  the  way  it 

is  based  on  the  decision  of  the  Texas  Civil  Appeals  referred  to  and 
agrees  yfith  its  conclusions. 
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says  is  necessary  in  order  for  it  to  be  accidentally  effected,  would 
present  no  element  whatever  of  bodily  injury;  with  the  accident, 
in  truth,  not  directly  causing  the  disease,  but,  at  most,  only  pro- 
ducing a  condition  favorable  for  its  being  incurred.  Hydrophobia 
is  a  disease.  But  its  common  cause  is  the  bite  of  an  animal,  a  bod- 
ily injury ;  and  its  inclusion  in  the  policy  is  therefore  to  be  logically 
accounted  for.  It  is  generally  thought  of  as  a  kind  of  casualty. 
But  why  was  sunstroke  here  made  the  subject  of  accident  insur- 
ance, in  which  the  nature  of  the  risk  is  some  form  of  bodily  injury, 
if  in  the  construction  of  the  policy  it  is  to  be  considered  as  a  disease, 
and  is  hence  without  any  element  of  bodily  injury  in  its  cause  ?  It 
was  in  our  opinion  expressly  designated  as  a  risk,  not  as  a  disease, 
but  for  the  purpose  of  avoiding  the  effect  of  those  decisions  which 
have  held  it  to  be  a  disease — in  adoption  of  its  popular  concep- 
tion as  a  species  of  personal  injury,  capable  of  accidental  occurrence, 
and  therefore  properly  a  subject  of  this  kind  of  insurance.  .  .  . 
Upon  the  admitted  facts,  was  the  sunstroke  suffered  by  Perry, 
the  assured,  under  this  clearly  stated  general  rule,  an  accident? 
It  was,  undoubtedly.  He  was  at  the  time  walking  the  streets  in 
the  ordiiiary  way,  unconscious  of  any  danger  from  the  heat  of  the 
sun,  as  is  to  be  plainly  inferred  from  the  stated  facts,  with  appar- 
ently no  apprehension  of  injury  from  that  source,  and  a  sunstroke 
suddenly  befell  him.  True,  his  exposure  to  the  sun  was  volun- 
tary. But  that  does  not  conclude  the  question.  Though  the  ex- 
posure be  regarded  as  'the  means'  of  his  iijury — to  our  minds  an 
erroneous  view — and  as  purely  voluntary,  it  cannot  be  said  that  the 
result  was  one  following  'in  a  not  unusual  or  unexpected  way' 
from  such  means.  On  the  contrary,  in  the  course  of  the  exposure, 
the  act  immediately  preceding  the  injury,  the  sudden  prostration 
occurred,  not  the  usual  happening  under  such  circumstances  in 
common  experience,  but  having  forcibly  in  its  event  the  elements 
of  'something  unforeseen,  unexpected,  and  out  of  the  ordinary 
course."  The  Court  of  Appeals  of  Kentucky  has  said:^"  "The 
very  purpose  of  accident  insurance  is  to  protect  the  insured  against 
accidents  that  occur  when  he  is  going  about  his  business  or  attend- 
ing to  his  work  or  affairs  in  the  usual  way  without  any  thought  of 
being  injured  or  killed,  and  when  there  is  no  probability,  in  the 
ordinary  course  of  human  experience,  that  he  will  meet  with  acci- 

111  Pack  V.  Prudential  Casualty  Co.  (Ky.),  185  S.  W.  496. 
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dent  or  death.  The  reason  why  men  secure  accident  insurance  is 
to  protect  them  against  unforeseen  and  unexpected  accidents  that 
may  happen  in  the  ordinary  course  of  their  lives,  and  when  they 
are  pursuing  in  the  usual  way  their  daily  vocations,  or  doing  in 
the  ordinary  way  the  things  that  men  do  in  the  common,  everyday 
affairs  of  life.  Nearly  all  accidents  happen  when  people  are  going 
about  their  business  in  the  usual  way  and  are  voluntarily  doing 
the  things  before  them  to  do.  There  are  many  clauses  in  this  pol- 
icy protecting  the  insured  against  accidental  injury  or  death,  and, . 
if  the  argument  of  counsel  is  sound  when  applied  to  the  sunstroke 
clause  in  the  policy,  there  seems  no  good  reason  why  the  construc- 
tion contended  for  should  not  embrace  all  of  the  other  indemnity 
features,  with  the  result  that  the  insured  would  find  himself  with- 
out protection  against  the  very  things  for  which  he  secured  the 
insurance  as  indemnity.  We  therefore  hold  that,  although  Pack 
was  voluntarily  engaged  in  working  in  the  sun,  the  sunstroke 
was,  nevertheless,  an  accident  that  he  could  not  reasonably  have 
foreseen  or  anticipated,  although  if  it  might  have  reasonably  been 
expected  that  a  sunstroke  would  follow  as  a  natural  and  probable 
result  of  his  work  on  this  hot  day,  the  stroke  was  not  an  accident 
within  the  meaning  of  the  policy. ' ' 

§  512.  External,  Violent  and  Accidental  Means — Examples  of 
More  Strict  Construction. — ^An  opinion  frequently  cited  is  that 
given  by  Judge  Shipman  of  the  District  Court  of  the  United  States 
sitting  as  arbitrator.^^^  In  that  case  the  person  jumped  from  the 
cars  while  in  motion  and  ran  quite  a  distance  to  accomplish  certain 
business,  without  any  necessity  therefor,  and,  without  any  unfore- 
seen or  involuntary  movement  of  the  body,  such  as  stumbling,  or 
slipping,  or  falling,  found  that  a  rupture  had  been  sustained.  In 
holding  that  the  injury  was  not  caused  by  external,  violent  and 
accidental  means,  the  Court  said :  ' '  The  contract,  as  I  have  already 
intimated,  in  its  broadest  scope  only  embraces  within  its  indemnity 
personal  injuries  effected  through  forcible  and  accidental  means; 
and  the  proviso  simply  excludes  from  this  class  of  injuries  all  that 
occur  under  the  circumstances  enumerated.  All  others  of  this  class 
are  included.    The  degree  of  violence  or  force  is  not  material  and 

112  Southard  v.  Ry.  Pass.  Ass'n  Co.,  34  Conn.  574.  Another  case  where  a 
sudden  and  unexplained  loss  of  sight  was  held  not  to  be  accidental,  Cobb 
V.  Preferred  M.  Ace.  Ass'n,  96  Ga.  818;  22  S.  E.  976. 
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had  the  insured  in  this  ease  in  jumping  from  the  car  lost  his  bal- 
ance and  fell,  or  struck  upon  some  unseen  object  and  wounded 
himself,  or  in  running  had  stumbled  or  slipped  on  the  ice,  his 
injury  might  be  attributed  to  accidental  as  well  as  violent  means, 
and  assuming  that  there  was  no  want  of  due  diligence  on  his  part, 
his  misfortune  would  have  been  covered  by  the  policy.  But,  as  I 
have  already  stated,  the  injury  which  he  received  was  in  no  sense 
the  result  of  accident.  He  jumped  from  the  car  with  his  eyes  open 
for  his  own  convenience,  and  not  from  any  perilous  necessity.  He 
encountered  no  obstacle  in  doing  so.  He  alighted  erect  on  the 
ground  just  as  he  intended  to  do.  So  in  running  he  ran  from  no 
peril  or  necessity,  but  for  own  convenience,  voluntarily,  and,  from " 
all  that  appears,  without  stumbling,  slipping  or  falling,  ^n  both 
cases  he  accomplished  just  what  he  intended  to,  in  the  way  he  in- 
tended to,  and  in  the  free  exercise  of  his  choice.  No  accident  of 
any  kind  interfered  with  his  movements,  or  for  an  instant  relaxed 
his  self-control.  All  that  he  claims  is  that,  some  hours  after,  it 
was  discovered  a  muscle  in  the  wall  of  the  abdomen  had  given  way 
under  the  strain  to  which  he  had  voluntarily  put  it,  under  circum- 
stances free  from  all  peril  or  necessity.  Assuming  that  this  rup- 
ture was  caused  either  by  his  jumping  or  running,  or  both,  does 
not  help  the  matter,  unless  we  call  running  and  jumping  accidents. 
I  therefore  am  of  the  opinion  that  the  alleged  injury  did  not  result 
from  an  accident,  within  the  meaning  of  the  contract."  It  was 
also  held  by  the  Court  of  Appeals  in  New  York  that  death  result- 
ing from  a  malignant  pustule,  caused  by  the  contact  with  the  body 
of  putrid  animal  matter  containing  poisonous  bacillus  anthrax,  is 
death  from  disease  and  not  from  accidental  means.^^^  In  this  case 
the  Court  says:  "The  insurance  in  this  case  was  against. bodily 
injuries,  effected  through  external,  violent  and  accidental  means. 
It  was  not  to  extend  to  any  death  or  disability  which  may  have 
been  caused  wholly  or  in  part  by  bodily  infirmities,  or  disease  ex- 
isting prior  or  subsequent  to  the  date  of  the  policy,  'nor  to  any 
case  except  where  the  injury  is  the  proximate  or  sole  cause  of  the 
disability  or  death.'  There  cannot  be  the  slightest  doubt  that  ma- 
lignant pustule  is  regarded  generally  by  those  who  have  but  the 
usual  acquaintance  with  such  matters,  as  a  disease.     Every  par- 

113  Bacon  v.  United  States  Mut.  Ass'n,  123  N.  Y.  304;  25  N.  E.  399;  9  L. 
R.  A.  617;  reversing  3  N.  Y.  Supp.  237. 
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tide  of  testimony  given  by  the  doctors  called  by  the  plaintiff  shows 
clearly  to  my  mind  that  it  is  so  regarded  generally  in  the  medical 
world  and  that  it  is  only  when  these  doctors  are  asked  to  define 
the  case  in  a  manner  to  suit  their  refined  notions  of  scientific  and 
artistic  accuracy  that  they  define  the  trouble  as  a  'pathological' 
condition  of  the  body,  in  the  one  ease  'succumbing  to- infliction  of 
this  particular  poison,'  and  in  the  other  'following  this  particular 
inroad  of  this  particular  kind  of  bacilli.'  The  difference  between 
the  cause  of  this  condition  and  the  causes  of  typhoid  fever,  tuber- 
culosis, smallpox,  scarlet  fever  and  such  like  diseases,  is  that  this 
particular  condition  is  caused  by  different  bacilli  from  the  others 
and  they  come  in  contact  with  the  skin  or  enter  its  pores,  while  in 
the  other  cases  they  are  generally  breathed  in.  But  no  abrasion 
of  the  sMn  is  needed  to  produce  the  contact  of  the  bacilli  and  what 
follows  from  such  contact  seems  to  be  as  plainly  a  disease  as  in  the 
case  of  smallpox  or  typhoid  fever.  The  question  then  is,  even  as- 
suming that  some  particular  physicians  refuse  to  call  this  a  disease 
and  describe  it  as  a  'pathological  condition,'  whether  it  is  a  disease 
within  the  meaning  of  that  term  as  used  in  this  policy.  Taking  all 
the  facts  testified  by  these  physicians  of  the  plaintiff,  including 
their  own  special  description  of  this  condition  of  the  body,  and  it 
seems  to  me  there  can  be  no  intelligent  rational  doubt  that  the  in- 
sured died  from  a  disease  attacking  him  subsequent  to  the  issuing 
of  the  policy.  The  definition  given  by  the  physicians  for  the  plain- 
tiff as  to  the  difficulty  being  a  pathological  condition  of  the  body 
and  not  a  disease,  is,  upon  these  facts,  entirely  too  fragile  to  base 
a  recovery  upon ;  and  the  distinction  between  a  disease  and  a  patho- 
logical condition  of  the  body  is,  with  reference  to  this  case,  much 
too  refined  for  common  acceptance.  It  seems  to  me  clear  that  the 
meaning  of  the  words  used  in  the  policy  cover  just  such  a  case,  and 
that  the  parties  never  intended  that  a  cause  of  death,  which  to  all 
outward  appearances  and  to  the  world  in  general  was  a  disease, 
should  be  converted  into  a  'pathological  condition'  of  the  body, 
caused  by  an  accident."  It  is  not  death  by  accident  where  the  as- 
sured was  killed  in  a  quarrel  which  he  had  provoked  and  in  which 
he  was  the  aggressor  and  had  warned  his  adversary  to  "put  him- 
self in  shape.""* 

"4TaIaferro  v.  Travelers'  Prot.  Ass'n,  25  C.  C.  A.  494;  80  Fed.  368;  49 
U.  S.  App.  275.  But  see  Union  Cas.  Co.  v.  Harroll,  98  Tenn.  591;  40  S.  W. 
1080.  ^jg^ 


§   513  LIFE  AND  ACCroENT  INSURANCE. 

§  513.  The  Same  Subject — Later  Cases. — In  the  case  of  Shan- 
berg  V.  Fidelity  &  Cas.  Co.^^°  which  was  one  where  the  insured  died 
from  rupture  of  the  heart,  which  was  in  a  state  of  fatty  degenera- 
tion, after  assisting  in  carrying  a  heavy  door,  the  Court  said :  ' '  The 
policy  is  one  of  indemnity  against  disability  or  death,  resulting 
directly,  and  independently  of  all  other  causes,  from  bodily  in- 
juries sustained  through  external,  violent  and  accidental  means, 
and  also  against  disability  from,  certain  illnesses  therein  specified. 
The  disease  from  which  the  assiired  was  suffering  at  the  time  of 
his  death  was  not  enumerated  in  the  policy,  and,  as  we  view  the 
case,  there  was  no  accident  in  the  means  through  which  the  bodily 
injury  was  effected.  It  would  not  help  the  matter  to  call  the  in- 
jury itself — that  is,  the  rupture  of  the  heart — an  accident.  That 
was  the  result,  and  not  the  means,  through  which  it  was  effected. 
Carrying  the  door,  or,  after  putting  it  down,  the  act  of  filling  his 
lungs  with  air  by  drawing  a  long  breath,  was  the  means  by  which 
the  injury  was  caused.  Both>  were  done  by  the  assured  volun- 
tarily, and  in  an  ordinary  way,  with  no  unforeseen,  accidental,  or 
involuntary,  movement  of  the  body  whatever.  There  was  no  stum- 
bling, slipping,  or  falling;  there  was  nothing  accidental  in  his 
movements,  any  more  than  there  would  be  in  walking  on  the  street, 
or  passing  down  the  steps  of  his  house,  during  each  of  which  he 
might  have  filled  his  lungs  by  drawing  a  long  breath,  and  ruptured 
his  heart.  The  policy  does  not  purport  to  be  a  contract  of  indem- 
nity against  death  or  injury  by  all  means.  The  cause  of  death 
must,  in  all  cases  where  it  is  sought  to  recover  under  the  provisions 
above  quoted,  result  directly,  and  independently  of  all  other  causes, 
from  bodily  injury  sustained  through  external,  violent,  and  acci- 
dental means,  or  the  event  is  without  the  scope  of  the  contract. 
The  degree  of  violence  or  force  is  not  material.  Had  the  assured, 
while  assisting  in  carrying  the  door,  lost  his  balance  and  fallen 
and  struck  upon  some  unforeseen  object,  or  slipped  on  the  ice,  his 
death  might  be  said  to  have  resulted  from  violent  or  accidental 
means,  and,  assuming  that  there  was  no  want  of  due  diligence  on 
his  part,  would  doubtless  be  covered  by  the  policy.  But,  from  the 
facts  as  disclosed  by  the  record  in  this  case,  we  donot  think  it 

115  85  C.  C.  A,  343;  158  Fed.  1;  19  L.  R.  A.  (N.  S.)  1206.  See  also  New 
Amsterdam  Cas.  Co.  v.  Johnson,  91  Ohio,  155;  110  N.  B.  475. 
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can  be  said  that  the  rupture  of  the  assured 's  heart,  and  which 
caused  his  death,  was  in  any  sense  the  result  of  an  accident.  He 
engaged  in  carrying  this  door  for  his  own  convenience ;  he  encoun- 
tered no  obstacle  in  doing  so;  he  accomplished  just  what  he  in- 
tended to,  in  the  way  he  intended  to,  and  in  the  free  exercise  of 
his  choice.  No  accident  of  any  kind  interfered  with  his  movements, 
or  for  an  instant  relaxed  his  self-control.  Even  assuming  that  the 
walls  of  the  heart  gave  way  under  the  strain  to  which  the  assured 
had  voluntarily  put  it,  under  circumstances  free  from  all  peril  or 
necessity,  we  are  of  the  opinion  that  the  case  would  not  come  within 
the  provisions  of  the  policy,  and  therefore  that  the  circuit  court 
rightly  instructed  the  jury  to  return  a  verdict  for  the  defendant. ' ' 
And  insurance  against  injury  from  accident  does  not  cover  death 
resulting  from  a  fit  of  coughing  in  opening  an  incision  to  remove 
the  appendix,^^^  nor  can  there  be  recovery  where  a  person  in  using 
a  nasal  douche  snuffed  more  violently  than  usual,  drawing  germs 
into  the  middle  ear,  causing  spinal  meningitis,^^^  but  where  the  in- 
sured apparently  in  good  health  fell  in  the  bathroom,  and  it  was  a 
question  whether  he  died  from  meningitis,  or  accident,  it  was  held 
that  the  cause  of  the  death  was  the  fall.^^*  Where  death  was 
caused  by  injury  resulting  from  insured's  slipping  while  cranking 
his  automobile,  the  injury  is  by  external,  violent  and  accidental 
means,^^^  but  overexertion  in  removing  a  tire  from  an  automobile 
wieel  is  not  from  external,  violent  and  accidental  means  ;^^°  so 
where  insured  raising  himself  in  a  morris  chair  died  from  dilata- 
tion of  the  heart,  it  was  held  that  the  exertions  were  voluntary 
and  that  there  was  no  aeeident.^^^ 

No  recovery  can  be  had  for  the  death  of  one  falling  from  a 
ship  at  sea  while  suffering  from  hardened  arteries,  nephritis, 
heart  trouble  and  weakness  affecting  his  mind,  under  a  policy 
insuring   against  death   by  accident  independent   of  all  other 

iisStokely  v.  Fidelity  &  Cas.  Co.  (Ala.),  69  Sou.  64;  64  L.  R.  A.  1915-E 
955. 

117  Smith  v.  Travelers'  Ins.  Co.,  219  Mass.  147;   106  N.  B.  607. 

lis  Greenlee  v.  Kansas  City  Cas.  Co.,  192  Mo.  App.  303;  182  S.  W.  138. 

119  Preferred  Accident  Ins.  Co.  v.  Patterson,  130  C.  C.  A.  175;  213  Fed. 
595. 

120 Lickleider  v.  Iowa  State  Traveling  Men's  Ass'n  (la.);  151  N.  W.  479. 

121  Hastings  v.  Travelers'  Ins.  Co.,  190  Fed.  258. 

1183 


§    514  LIFE  AND  ACCIDENT  INSURANCE. 

causes."^  Death  from  appendicitis  following  a  strain  which 
would  not  have  caused  such  disease  but  for  an  abnormal  condi- 
tion of  the  appendix  due  to  a  former  attack,  is  not  due  to  injury- 
effected  through  external,  violent  and  accidental  means.^^^  Where 
insured  while  bowling  strained  his  side  causing  tenderness  of 
muscles  and  appendicitis  developed  resulting  in  disability,  held 
that  there  was  no  bodily  injury  caused  by  external  and  violent 
means.^^*  Where  the  only  evidence  in  a  suit  on  an  accident  in- 
surance policy  was  that  accidental  death  had  taken  place  while 
insured  was  sawing  upwards  through  planking  in  a  cramped 
position  on  a  hot  day,  and  the  testimony  of  physicians  was  that 
the  appearance  of  insured  was  that  of  one  who  had  died  from  a 
ruptured  artery,  it  was  held  that  a  verdict  could  not  be  based 
on  such  testimony  because  such  a  finding  would  require  a  further 
inference  that  the  ruptured  artery  resulted  from  accident  based 
on  the  experts'  inference  that  death  resulted  from  a  ruptured 
artery,  which  would  violate  the  rule  that  an  inference  cannot  be 
established  by,  or  predicated  upon,  another  inference.^''^  Where 
it  M'^as  claimed  that  the  insured  had  fallen  from  a  train  and  was 
so  injured  that  he  lost  the  sight  of  one  eye,  it  was  held  that 
cataract  and  not  the  injury  produced  the  result."" 

§  514.  External  and  Visible  Signs. — Accident  policies  in  gen- 
eral use  nearly  always  provide  that  the  benefit  shall  not  extend 
to  any  bodily  injury  "of  which  there  shall  be  no  external  and 
visible  signs  upon  the  body"  of  the  insured.  Whether  there  are 
such  signs  is  a  question  of  f^.et.  In  one  case,"^  the  evidence  - 
showed  that  the  body  of  the  insured,  when  found,  had  bloody 
froth  at  the  mouth  and  spots  of  blood  upon  the  face  and  chest 

i22Rathman  v.  >Jfew  Amsterdam  Casualty  Co.,  186  Mich.  115;  152  N.  W. 
983;  L.  R.  A.  1915-E  980. 

123  Stanton  v.  Travelers'  Ins.  Co.,  83  Conn.  708;  78  Atl.  317;  34  L.  R.  A. 
(N.  S.)  445.  See  also  Illinois  Commercial  Men's  Ass'n  v.  Parks,  103  C.  C. 
A.  286;  179  Fed.  794. 

124  Lehman  v.  Great  Western  Accident  Ass'n,  155  la.  737;  133  N.  W.  752. 

125  Wright  V.  Order  of  United  Commercial  Travelers,  88  Mo.  App.  457; 
174  S.  W.  833. 

i26Penn  v.  Standard  Life,  eic,  Ins.  Co.,  158  N.  Q.  29;  73  S.  E.  99. 
127  United  States  Ace.  Co.  v.  Newman,  84  Va.  52;  3  S.  C.  805. 
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and  red  spots  on  the  body,  it  was  held  that  whether  this  con- 
stituted evidence  of  external  signs  of  injury,  was  a  question  of 
fact  to  be  determined  by  the  jury.  A  discoloration  of  the  shoul- 
der is  an  external  and  visible  sign;^^*  so  is  pallor  and  grayish 
look  about  the  face.^^'  It  has  also  been  held,""  that  the  injury 
contemplated  need  not  be  visible  to  the  eye  but  the  policy  ex- 
tends to  a  strain  of  the  recti  muscles  which  could  be  ascertained 
by  a  physician  by  tlie  sense  of  feeling,  by  applying  the  hands 
upon  the  exterior  of  the  body.  Where  death  resulted  from  peri- 
tonitis, occasioned  by  a,  fall,  the  insurer  is  liable  although  the  in- 
sured previously  had  the  disease  and  had  thus  been  rendered 
peculiarly  liable  to  a  recurrence  of  it.^^^  Where  the  injury  was  a 
strain  and  was  not  externally  visible  until  some  time  after  the 
accident,  it  was  held  that  the  insured  was  entitled  to  recover, 
notwithstanding  the  provision  that  the  policy  should  not  cover 
injuries  of  which  there  was  no  visible  external  marks  on  the 
body.^^^  The  Court  said:  "It  is  conceded  that  there  is  no  evi- 
dence that  there  was  any  visible  mark  upon  the  body  of  the 
plaintiff  at  the  very  time  of  the  injury.  It  was  a  strain,  and  the 
"immediate  effects  of  the  injury  would  not  probably  be  apparent 
or  visible  immediately.  The  Court  instructed  the  jury  that  it 
would  be  sufficient  for  the  plaintiff  to  show  that  the  injury  was 
visible  soon  after  the  accident  and  as  a  consequence  of  the  in- 
jury. It  is  contended  that  this  is  an  erroneous  construction  of 
the  contract  of  insurance,  and  that  there  was  in  fact  no  evi- 
dence that  there  was  any  visible  mark  indicating  an  injury  at 
any  time.  We  think  there  was  evidence  from  which  the  jury 
could  fairly  find  that  the  effects  of  the  strain  were  visible  within 
a  few  days  after  the  accident.  There  is  nothing  in  the  clause 
of  the  contract  above  set  out  which  requires  that  the  effects  of 
the  accident  shall  be  visible  immediately.     Such  a  construction 

128  Thayer  v.  Standard  L.  &  A.  Ins.  Co.,  68  N.  H.  577;  41  Atl.  182. 
"sHorsfall  v.  Pacific  Mut.  L.  Ins.  Co.,  32  Wash.  132;   72  Pac.  1028; 
Root  V.  London,  etc.,  Co.,  86  N.  Y.  Supp.  1053. 

130  Gale  V.  Mut.  Aid,  etc.,  Ass"'n,  66  Hun.  600;  23  N.  Y.  Supp.  893.  See 
also  Union  Casualty  Co.  v.  Mondy,  18  Colo.  App.  395;  71  Pac.  677;  Penn- 
ington V.  Pacific  Mut.  L.  Ins.  Co.,  85  la.  468;  52  N.  W.  482. 

131  Freeman  v.  Mercantile  Mut.'Ben.  Ass'n,  156  Mass.  351 ;  30  N.  E.  1013. 

132  Pennington  v.  Pac.  Mut.  L.  Ins.  Co.,  85  la.  468;  52  N.  W.  482. 
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of  the  contract  would  defeat  all  claims  for  internal  injuries  not 
apparent  to  the  eye  at  once,  and  would  render  such  a  policy  in 
many  cases  the  means  of  defeating  just  claims  for  indemnity. 
The  contract  does  not  contemplate  that  there  must  be  bruises, 
contusions,  or  lacerations  on  the  body,  or  broken  limbs."  In 
another  case  the  insured  was  chopping  fire  wood  in  the  woods 
several  miles  from  his  residence ;  the  place  where  he  was  at  work 
was  slippery  because  of  the  sleet  and  hail  that  had  fallen,  and 
the  testimony  of  the  companion  with  him  was  that  he  (assured) 
split  a  piece  of  cord-wood  and,  while  he  was  splitting  the  wood 
and  throwing  it  on  one  side^  he  was  heard  by  his  companions, 
who  stood  near  him,  to  fall,  and  was  found  lying  across  the  log 
in  an  unconscious  condition  and  died  within  a  minute  after- 
wards ;  the  jury  found  for  the  plaintiff  and  the  Court  refused  to 
set  aside  the  verdict.^^^  Where,  however,  the  policy  insures 
against  death  from  "bodily  injuries  caused  by  violent,  accidental, 
external  and  visible  means,"  the  evidence  showed  that  the  in- 
sured had  just  arisen  from  his  bed  and  was  in  the  act  of  pulling 
on  his  stocking  when  he  "felt  something  give  way  on  his  in- 
side," and  shortly  afterward  died.  .Examination  of  the  body 
showed  that  some  of  the  interior  organs  had  become  displaced, 
pressing  upward  on  the  heart  to  such  an  extent  that  its  action 
was  stopped,  it  was  held  that  the  death  was  not  within  the  limi- 
tations of  the  policy.^^*  The  deceased,  in  another  case,  who  was 
subject  to  epileptic  fits,  was  found  dead  in  a  plunge  bath  in  an 
almost  standing  position,  the  water  being  a  temperature  of  about 
100  degrees,  and  the  only  external  signs  of  injury  were  an 
abrasion  between  the  eyes  and  a  bruise  on  one  side  of  the  head. 
His  physician  testified  that  the  entry  into  the  bath  of  one  in  his 
condition  would  be  likely  to  result  in  an  epileptic  attack,,  but 
that  the  fall  or  blow  which  caused  the  abrasion  or  bruise  were 
not  sufficient  to  have  caused  death.  The  Court  held  that  the 
company  was  not  liable,  both  because  there  were  no  external  and, 
visible  signs  of  injury,  and  also  because  death  resulted  from 
causes  other  than  external,  violent  and  accidental  means.    The 

133  Eggenberger  v.  Guarantee  Mut.  Ace.  Ass'n,  41  Fed.  172. 
is^ciidero  v.  Scottish  Ace.  Ins.  Co.  (Scot.  Ct.  Sess.),  29  Scot.  Law  Re- 
porter, 303. 
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clause  which  provides  that  the  insurance  shall  not  extend  to  any- 
bodily  injuries  of  which  there  shall  be  no  external  and  visible 
signs  upon  the  body  of  the  insured,  does  not  apply  to  fatal  in- 
juries, but  only  to  those  not  resulting  in  death  when  a  clause 
preceding  reads,  "nor  to  any  death  caused,"  etc.^^^  In  that 
case  the  Court  said:  "It  would  be  utterly  unjust  if  this  condi- 
tion applied  in  case  of  death.  It  would  preclude  recovery  in  all 
instances  where  death  occurs  by  drowning,  freezing,  poisoning, 
suffocation,  concussion, — ^means  of  death  leaving  no  outward 
mark, — and  also  where  the  insured  has  been  killed  and  his  body 
is  missing.  The  context  shows  that  the  clause  is  only  applicable 
to  injuries  not  resulting  in  death.  The  policy  declares  that  the 
insurance  shall  not  extend  to  bodily  injuries  unless  the  external 
sign  of  injury  is  visible,  nor  to  any  death  caused  in  certain  ways 
named.  There  are  reasons  for  the  condition  applying  to  surviv- 
ing claimant, — he  has  unusual  chaiice  for  feigning  an  internal 
injury  if  disposed  to  defraud  the  insurers, — ^but  no  such  protec- 
tion is  required  when  the  accident  caused  death.  The  dead  body 
is  external  and  visible  sign  enough  that  an  injury  was  received.^^* 
Complaint  of  soreness  is  not  a  "visible  sign"  of  an  injury,  al- 
though bleeding  of  the  nose  might  be."^ 

§  515.  The  Same  Subject  Continued — Wound. — The  visible 
mark,  or  sign,  upon  the  body,  required  by  the  policy  need  not  be 
a  bruise,  contusion,  laceration,  or  broken  limb,  but  may  be  any 
visible  evidence  of  an  internal  injury.  It  need  not  be  upon  the 
surface  of  the  body  but  might  be  any  physical  effect  observable 
from  an  outward  indication  which  revealed  an  injured  condition 
of  the  internal  organs  of  the  body.^^^  Issuance  of  blood  from  the 
ear  and  nostrils  constitute  visible  signs.^'^    So  is  pallor  appear- 

i35McGlinchy  v.  Fidelity,  etc.,  Co.,  80  Me.  251;  14  Atl.  13. 

136  See  also  Paul  v.  Travelers'  Ins.  Co.,  112  N.  Y.  472;  20  N.  E.  347; 
Bernays  v.  U.  S.  Mut.  Ass'n,  41  Fed.  455;  Eggenberger  v.  Guarantee  Mut. 
Ace.  Ass'n,  41  Fed.  172;  Mallory  v.  Ins.  Co.,  47  N.  Y.  52. 

137  White  House  v.  Travelers'  Ins.  Co.,  Fed.  Cas.  N.  17566;  7  Ins.  Law 
Jou.  23. 

138  Royal  Casualty  Co.  v.  Nelson  (Tex.  Civ.  App.),  153  S.  W.  674; 
Aetna  Life  Ins.  Co.  v.  Bethel,  140  Ky.  609;  131  S.  W.  523. 

139  Goodes  V.  Order  of  United  Commercial  Travelers,  174  Mo.  App.  330; 
156  S.  "W.  995. 
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ing  immediately  after  an  accidental  fall  resulting  from  angina 
pectoris.^*"  The  legal  definition  of  wound  includes  bruises,  con- 
tusions, fractures,  dislocations  and  the  like.  This  is  the  legal 
definition  rather  than  its  meaning  in  surgery  and  when  the  word 
is  used  in  an  accident  policy  it  should  be  given  the  legal  defini- 
tion. A  felon  on  the  finger  of  the  insured  is  included  within  the 
meaning  of  a  policy  insuring  against  accidental  injuries  from 
external  causes  and  leaving  visible  marks  and  the  appearance 
of  the  felon  is  an  external  and  visible  sign.^*^  It  has  been  said^*^ 
that  a  wound  within  the  meaning  of  an  accident  policy  means 
injury  of  any  kind  which  leaves  a  mark  visible  to  the  naked  eye. 
Hernia  constitutes  a  visible  injury^*^  and  the,  marks  of  poison  ivy 
appearing  after  contact  with  the  plant  is  a  visible  sign,  and  so 
is  froth  oozing  from  the  mouth  and  red  spots  on  the  chest  and 
abdomen,  where  the  insured  died  from  inhaling  gas.^**  Where  a 
locomotive  engineer  sustained  slight  external  injuries  but  be- 
came mentally  deranged  for  two  years,  he  is  entitled  to  recover 
as  for  a  visible  injury. ^*^  Even  though  the  marks  are  obliterated 
after  death,  yet  if  the  injury  produces  marks  visible  at  the  time, 
the  company  is  liable.^*" 

§  516.  Excepted  Risks — Hernia.— A  provision  in  a,  policy  lim- 
iting the  amount  to  be  paid  in  case  of  hernia  is  valid.^*'^  Al- 
though the  policy  excepts  death  from  "hernia,"  the  company  is 
not  relieved  where  death  resulted  from  hernia  caused  by  external, 

MO  Root  V.  London  Guaranty,  etc.,  Co.,  180  N.  Y.  527;  72  N.  E3.  1150; 
afeg.  86  N.  Y.  Supp.  1055;  92  App.  Div.  578.  See  also  Horsfall  v.  Pacific 
Mut.  Life  Ins.  Co.,  72  Pac.  1022;  32  Wash.  132;  63  L.  R.  A.  425. 

141  Robinson  v.  Masonic  Protective  Ass'n,  87  Vt  138;  88  Atl.  531;  47 
L.  R.  A.  (N.  S.),  924. 

142  Thompson  v.  Loyal  Protective  Ass'n,  167  Mich.  31;  132  N.  W.  554. 
■  143  Sumners  v.  Fidelity  Mut.  Aid  Ass'n,  84  Mo.  App.  605. 

144  Travelers'  Ins.  Co.  v.  Ayres,  119  III.  App.  402;  affd.  217  111.  390;  75 
N.  E.  506;  5  L.  R.  A.  (N.  S.),  168. 

145  Petersen  v.  Locomotive  Engineers,  etc.,  Ass'n,  123  Minn.  505;  144 
N.  W.  160;  Ann.  Cas.  1915-A  536. 

146  Mut.  Trust  &  Deposit  Co.  v.  Travelers'  Protective  Ass'n,  57  Ind.  App. 
329;  104  N.  E.  880;  reversing  100  N.  E.  451. 

147 Keen  v.  Continental  Casualty  Co.  (la.),  154  N.  W.  409.  See  also- for 
construction  of  clause  of  policy  relating  to  indemnity  in  case  of  hernia. 
Bates  V.  German  Commercial  Ace.  Co.,  87  Vt.  128;  88  Atl.  532. 

1188 


ACCIDENT  INSURANCE.  §   516 

violent  and  accidental  means.^*'  In  the  case  first  cited  it  was 
held  that,  where  a  person  injured  in  an  accident  resulting  in 
hernia,  dies  after  a  dangerous  and  unsuccessful  surgical  oper- 
ation, performed  when  death  was  inevitable  without  it,  the  acci- 
dent is  the  proximate  cause  of  his  death.  The  Court  says :  "It 
is  ably  lirged  in  argument  that  deceased  died  of  hernia,  a  cause 
of  death  excepted  by  the  policy.  Although  appellant  in  its  third 
special  defense,  which  is  verified,  averred  that  the  cause  of  said 
death  was  medical  and  surgical  treatment  and  no  other  cause, 
which  seems  to  be  greatly  at  variance  with  the  theory  of  the 
argument,  counsel  perhaps  waS  not  precluded  by  it.  "We  cannot 
adopt  the  construction  of  the  exception  in  the  contract  of  insur» 
ance  so  ably  urged.  The  hernia  must  be  regarded  as  the  result 
of  the  accident  that  caused  the  death;  the  cause  of  death;  the 
force  of  the  blow  received;  the  consequent  injury  arising  from 
the  concussion,  and  the  hernia  as  resulting.  Deceased  was  in- 
sured against  the  accident  by  the  terms  of  the  body  of  the  policy. 
Had  he  died  of  ordinary  hernia  not  produced  by  a  serious  and 
violent  injury,  appellant  would  probably  have  been  released 
from  payment;  but,  when  the  hernia  is  the  accidental  result  of 
the  force  of  the  blow,  it  cannot  be  regarded  as  excepted.  In  this 
view,  both  the  contract  of  insurance  and  the  exception  can  be 
allowed  to  stand  without  doing  violence  to  either, — a  rule  always 
adopted  when  practicable.  If  not  so  construed  the  exception 
must  yield  in  this  instance."  And  where  the  deceased  met  with 
a  violent  fall,  by  which  he  immediately  became  ruptured  in  the 
bowels  and  afflicted  with  strangulated  hernia  for  which  a  sur- 
gical operation  was  necessary,  and  in  consequence  of  which  and 
the  hernia  he  died,  it  was  held  that  the  company  was  liable.^** 
In  holding  that  whether  hernia  which  insured  had,  when  in  his 
application  for  health  insurance  he  stated  he  was  in  sound  con- 
dition, was  of  such  nature  as  to  render  him  unsound,  is  a  ques- 
tion of  fact  for  the  jury,  the  Supreme  Court  of  North  Carolina 

1*8  Travelers'  Ins.  Co.  v.  Murray,  16  Colo.  296;  26  Pac.  774;  Atlanta  Ace. 
Ass'n  V.  Alexander,  104  Ga.  709;  30  S.  E.  939;  42  L.  R.  A.  188;  Summers  v. 
Fidelity,  etc.,  Co.,  84  Mo.  App.  605;  Berry  v.  United  Commercial  Travelers' 
of  Am.   (la.),  154  N.  W.  598. 

"9  Fitton  V.  Accidental  Death  Ins.  Co.,  22  L.  T.  861. 
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said :""  "Hernia  sometimes  is  a  most  serious  defect,  making  the 
sufferer  an  unsound  man.  In  other  cases  it  is  simply  a  slight  im- 
perfection which  would  not  render  him  unsound  in  any  respect, 
according  to  the  testimony  in  this  case.  Therefore  the  Court 
properly  submitted  to  the  jury  the  issue  whether  the  defendant's 
answer,  as  above  set  out,  was  false  or  not,  or  whether  at-  the  time 
he  made  the  application  he  was  in  the  ordinary  acceptation  of 
the  words  *  a  sound  man. '  It  is  not  «every  ailment  or  indisposi- 
tion or  imperfection  that  makes  one  an  unsound  man.  There 
must  be  such  a  condition  that  there  is  a  material  departure  from 
a  sound  condition. ' ' 

•  §  517.  Excepted  Risks — Gas. — Some  policies  provide  that  the 
company  shall  not  be  liable  for  any  death  or  disability  caused  by 
"inhaling  of  gas."  It  has  been  held  that  this  exception  does 
not  apply  to  accidental  death  caused  by  breathing  while  asleep 
the  atmosphere  of  a  room  filled  with  illuminating  gas.^^'  In  this 
case  the  Court  of  Appeals  of  New  York  said:  "In  expressing 
its  intention  not  to  be  liable  for  death  from  inhaling  gas,  the 
conipany  can  only  be  understood  to  mean  a  voluntary  and  in- 
telligent act  by  the  insured,  and  not  an  involuntary  and  uncon- 
scious act.  Read  in  that  sense,  and  in  the  light  of  the  context 
these  words  must  be  interpreted  as  having  reference  to  medical 
or  surgical  treatment  in  which  ex  vi  termini  would  be  included 
the  dentist's  work;  or  to  a  suicidal  purpose.  Of  course  the  de- 
ceased must  have,  in  a  certain  sense,  inhaled  gas;  but  in  view 
of  the  finding  that  the  death  Avas  caused  by  accidental  means,  the 
proper  meaning  of  words  compels,  as  does  the  logic  of  the  thing, 
the  conclusion  that  there  was  not  that  voluntary  or  conscious 
act  necessarily  involved  in  the  process  of  inhaling.  An  accident 
is  the  happening  of  an  event  without  the  aid  and  the  design  of 
the  person,  and  which  is  unforeseen.  The  finding  itself  defines 
the  cause  of  death  as  the  breathing  of  the  atmosphere  of  the 
room  full  of  illuminating  gas.    To  inhale  gas  requires  an  act  of 

isoHines  v.  New  England  Casualty  Co.  (N.  C),  90  S.  E.  131. 

151  Paul  V.  Travelers'  Ins.  Co.,  112  N.  Y.  472;  20  N.  B.  347;  3  L.  R.  A. 
443 ;  affig.  45  Hun.  313.  To  the  same  effect  is  Fidelity  &  Cas.  Co.  v.  Lowen- 
stein,  38  C.  C.  A.  29;  97  Fed.  17;  46  L.  R.  A.  450;  and  Fidelity  &  Cas.  Co. 
V.  Waterman,  161  111.  632;  44  N.  E.  283;  32  L.  R.  A.  654.  See  also 
post,  §  513. 
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volition  on  the  person's  part  before  the  danger  is  incurred.  Poi- 
son may  be  taken  by  mistake  or  poisonous  substance  may  be  in- 
advertently touched  but  whatever  the  motive  of  the  insured,  his 
act  precedes  either  fact.  I  agree  with  the  counsel  of  the  re- 
spondent in  his  suggestion  that  if  the  exception  is  to  cover  all 
cases  where  death  is  caused  by  the  presence  of  gas  there  would 
be  no  reason  for  using  the  word  '  inhale. '  -  If  the  policy  had  said 
that  it  was  not  to  extend  to  any  death  caused  wholly  or  in  part 
~by  gas  it  would  have  expressed  precisely  what  the  appellant  now 
says  is  meant  by  the  present  phrase  and  there  could  have  been 
no  room  for  doubt  or  mistake.  Policies  of  insurance  are  to  be 
liberally  construed  and,  as  in  all  contracts,  conditions  are  to  be 
construed  strictly  against  those  for  whose  benefit  thej'  are  re- 
served.^^^  In  their  construction  their  words  should  be  taken  in 
that  sense  to  which  the  apparent  object  and  intention '  of  the 
parties  limit  them  and  which  is  to  be  gathered  from  the  sur- 
rounding clauses,  and  from  all  the  parts  of  the  instrument.^^* 
It  is  an  accepted  canon  of  interpretation  that  if  there  is  any  un- 
certainty as  to  whether  given  words  are  used  in  an  enlarged  or 
restricted  sense,  that  construction  should  be  adopted  which  is 
most  beneficial  to  the  covenantee.^^*  To  hold  that  the  death  of 
plaintiff's  intestate  was  caused  by  the  inhaling  of  gas,  within 
the  meaning  of  this  policy,  would  be  to  construe  its  terms  con- 
■  trary  to  the  usual  import  of  language,  and  in  fact  to  hold  against 
the  finding  that  the  death  was  accidental.  As  to  the  point 
raised  by  the  appellant  that  the  death  was  not  caused  by  external 
and  violent  means,  within  the  meaning  of  the  policy,  we  think  it 
a  sufficient  answer  that  the  gas  in  the  amosphere,  as  an  external 
cause  was  a  violent  agency,  in  the  sense  that  it  worked  upon  the 
intestate  so  as  to  cause  his  death.  That  a  death  is  the  result  of 
accident,  or  is  unnatural,  imports  an  external  and  violent  agency 
as  the  cause.  The  cases  collated  on  the  respondent's  brief,  suf- 
ficiently establish  that  as  a  proposition.^^^     The  case  of  Hill  v. 

152  Catlin  V.  Ins.  Co.,  1  Sum.  440. 

issYeaton  v.  Fry,  5  Cranch,  335;  White  v.  Ins.  Co.,  15  How.  Pr.  288; 
Hoffman  v.  Ins.  Co.,  32  N.  Y.  405. 

164  Doe  V.  Dixon,  9  East,  15;  Marvin  v.  Stone,  2  Cow.  806. 

issTrew  v.  Railway  Co.,  7  Jur.  (N.  S.)  878;  Reynolds  v.  Ins.  Co.,  22 
Law  T.  (N.  S.)  820;  McGlinchy  v.  Casualty  Co.,  80  Me.  251;  14  Atl.  13. 
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Insurance  Co./^°  cited  by  appellant,  was  that  of  a  physician's 
death  from  drinking  by  mistake  water  from  a  goblet  in  which 
was  some  poison.  .  It  was  held  by  a  divided  court,  that  the  in- 
jury was  not  effected^  through  external  and  violent  means  within 
the  meaning  of  a  similar  provision  of  a  policy.  We  cannot 
approve  of  the  reasoning  of  the  court  and  agree  with  the  general 
term  opinion  in  this  case,  that  the  rule  there  laid  down  was  too 
strict. ' '  So  where  the  deceased  descended  into  a  dug  out  portion 
of  a  drive  well  to  repair  a  pump  and  his  death  was  caused  by 
asphyxia,  it  was  held  that  the  company  was  liable.^"  In  that 
case  the  court  said:  "According  to  the  undisputed  facts  above 
referred  to  the  death  of  the  insured  was  caused  by  external, 
violent  and  accidental  means,  and  without  any  conscious  or 
voluntary  act  on  his  part.  No  one  knowing  as  he  did,  the  shal- 
lowness of  the  dug  out  portion  of  the  well,  would  ever  suspect 
the  presence  of  noxious  gas  therein.  Doubtless  he  never  for  a 
moment  contemplated  the  slightest  danger.  His  death  was  purely 
accidental ;  quite  as  much  so  as  if  he  had  been  suddenly  and  un- 
expectedly ingulfed  in  water  and  drowned.  The  deadly  but 
invisible  gas  by  which  he  was  unconsciously  and  accidentally 
enveloped  was  undoubtedly  the  external  and  violent  cause  of 
his  injury  and  death.  According  to  the  physician's  testimony, 
above  .quoted,  its  violent  effect  upon  the  vital  organs  of  the 
deceased  was  plainly  visible  at  the  time  of  the  post-mortem  ex- 
amination." It  has  also  been  held^^^  that  it  Was  not  an  error 
to  refuse  to  instruct  the  jury  that  inhaling  coal  gas  was  a  taking 
of  poison  if  they  believed  coal  gas  to  be  a  poisonous  substance 
which  when  inhaled  destroyed  life.  And  where  the  language  of 
the  policy  was  that  the  company  should  not  be  liable  for  death 
or  disability  "arising  from  anything  accidentally  taken,  admin- 
istered or  inhaled,  contact  of  poisonous  substances,  inhaling  gas 
or  any  surgical  operation,"  the  company  was  held  liable  where 
death  occurred  by  inhaling  illuminating  gas  which  accidentally 
escaped  in  a  hotel  room  where  the  insured  was  sleeping.^^'    And 

156  22  Hun.  187. 

157  Pickett  V.  Pacific  Mut.  L.  Ins.  Co.,  144  Pa.  St.  79;   22  Atl.  871;   13 
L.  R.  A.  661. 

15S  United  States'Mut.  Ace.  Ass'n  v.  Newman,  84  Va.  52;  3  S.  E.  805. 
159  Menneiley  v.  Employers'  Liability  Ass'n  Co.,  148  N.  Y.  596 ;  43  N.  E. 
54;  31  L.  R.  A.  686;  reversing  72  Hun.  477;  25  N.  Y.  Supp.  230.  But  see 
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where  the  policy  exempted  the  company  from  liability  in  case 
of  death  caused  by  inhaling  gas,  it  was  held  that  recovery  can- 
not be  had  in  case  of  death  caused  by  inhalation  of  illuminating 
gas  where  it  is  uncertain  whether  the  death  was  the  result  of  an 
accident  or  suicide.^^"  In  this  case  Judge  Blodgett  refers  to  the 
case  of  Paul  v.  Travelers  Ins.  Co./"  and  says:  "The  reason  by 
which  the  court  reached  its  conclusion  is  not  satisfactory  to  my 
mind.  The  language  of  the  policy  is  so  clear  as  to  require  no 
construction.  The  words  are  unequivocal  that  the  defendant  does 
not  insure  against  death  caused  by  inhaling  gas.  There  is  noth- 
ing in  the  terms  of  the  policy  intimating  or  suggesting  that  the 
inhalation  of  gas  must  be  voluntary  or  involuntary  in  order  to 
exempt  defendant  from  liability.  'That  the  defendant  had  a 
right  to  so  limit  its  liability  there  can  be  no  doubt.  All  the 
plaintiff's  rights  in  this  action  arise  under  the  policy.  It  con- 
stitutes the  only  relation  between  the  parties.  If  the  policy  does 
not,  by  the  fair  and  natural  import  of  its  words,  give  a  right  of 
aclion  under  the  facts,  then  the  plaintiff  has  no  right  of  action. 
In  seemo  to  me,  and  that  too  without  regard  to  the  testimony 
which  defendant  has  put  into  the  case,  that  the  clause  under 
which  defendant  claims  exemption  from  liability  was  expressly 
adopted  because  of  the  impossibility  in  most  cases  of  death  by 
the  inhalation  of  gas  to  decide  whether  the  death  was  occasioned 
by  the  inhalation  of  gas  with  suicidal  intent  or  whether  it 
occurred  accidentally.  What  I  mean  is  that  a  suggestion  from 
the  attorney  of  the  defendant  that  this  was  the  reason  for  in- 
serting this  clause  in  the  policy  is  as  persuasive  to  the  mind 
as  the  sworn  testimony  which  defendant  has  offered  as  to  such 
reason,  because  it  suggests  a  reasonable  explanation  why  the 
clause  is  there.  This  case  can  also,  as  I  think,  be  differentiated 
from  the  ease  cited  hy  plaintiff,  in  this :  that  in  that  case  it  was 
found  as  one  of  the  facts  that  the  death  of  the  insured  was 
occasioned  by  accidental  means.     Here  the  proof  will  allow  no 

Porter  v.  Preferred  Ace.  Ins.  Co.,  186  N.  Y.  599;  79  N.  E.  1114;  affg.  95  N. 
Y.  Supp.  682.  See  also  Travelers'  Ins.  Co.  v.  Dunlap,  160  111.  642;  43  N. 
B.  76g;  Metropolitan  Ace.  Ass'n  v.  Froilland,  161  111.  30;  43  N.  B.  766; 
affg.  59  lU.  App.  522;  Travelers'  Ins.  Co.  v.  Ayers,  217  111.  390;  75  N.  E. 
506;  2  L.  R.  A.  (N.  S.)  168;  affg.  119  111.  App.  402. 

160  Richardson  v.  Travelers'  Ins.  Co.,  46  Fed.  843. 

1-61 112  N.  Y.  472. 
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such  finding.  It  leaves  the  fact  wholly  unsettled  as  to  whether 
the  death  of  Mr.  Richardson  was  the  result  of  accident,  or 
whether  it  was  occasioned  by  his  suicidal  act  and  intent."  It 
appears  from  these  cases  that  the  liability  of  the  company  de- 
pends upon  a  construction  of  the  words  used  in  each  particular 
case  and  even  then  the  courts  are  not  always  agreed  as  to  the 
construction  to  be  placed  on  them. 

§  518.  Excepted  Risks — Poison. — We  have  already  treated  of 
the  condition  usually  found  in  accident  policies,  that  the  com- 
pany shall  not  be  liable  if  the  death  be  caused  by  "inhaling 
gas, ' '  ^^^  and  have  seen  that  the  exception  only  applies  to  gas 
administered  purposely  for  •medical  or  surgical  treatment,  and 
not  when  death  is  caused  by  suffocation  caused  by  illuminating 
was,  nor  when  death  results  from  the  accidental  inhaling  of 
noxious  gas  by  a  person  working  in  a  well.-^^'  It  is  not  there- 
fore necessary  to  discuss  this  branch  of  the  subject  further.  The 
word  "poison"  as  used  in  insurance  policies,  should  have  the 
interpretation  usually  placed  upon  it  as  commonly  used  and 
defined.  Where  it  is  provided  in  the  policy  that  it  "shall  not 
cover  injuries  fatal  or  not  fatal  resulting  from  any  poison  or 
infection,  or  from  any  thing  accidentally  or  otherwise  taken, 
administered,  absorbed  or  inhaled,"  the  exception  applies 
whether  the  poison  be  taken  intentionally  or  unintentionally. 
As  was  said  by  the  Supreme  Court  of  Pennsylvania:^"  "It  is 
not  necessary  that  the  poison  be  taken  with  an  intent  to  produce 
death  to  defeat  a  claim  flowing  from  the  right  of  membership. 
If  the  poison  be  innocently  taken  and  without  any  knowledge 
of  the  injurious  effect  which  it  was  likely  to  produce,  and  did 
produce  so  far  as  the  person  taking  it  is  concerned  the  effect  may 
be  said  to  be  accidental.  If  we  go  a  step  further  and  admit  in 
such  case  that  tte  means  are  accidental,  yet  it  is  one  of  the  acci- 
dental means  expressly  excepted  from  the  protective  power  of 
the  certificate."  So  where  the  insured  took  "birch  oil,"  which 
is  poisonous,  by  mistake  for  "milk  of  birch,"  which  is  harmless, 

M2Ante,  §  517.      . 

163  Pickett  V.  Pacific  Mut.  L.  Ins.  Co.,  144  Pa.  St.  79;  22  Atl.  871;  13 
L.  R.  A.  661. 

164  Pollock  V.  U.  S.  Mut.  Ace.  Ass'n,  102  Pa.  St.  230. 
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and  died  in  a  few  hours,  it  was  held  that  there  could  be  no 
recovery.^*'  And  so  where,  the  assured  by  mistake  took  poison 
instead  of  his  usual  medicine  it  was  held  there  could  be  no 
recovery.i*^  And  so  where  a  dose  of  opium  was  prescribed  and 
by  inadvertence  the  insured  took  too  much.^*'^  Where  chloroform 
was  administered  by  a  surgeon  and  the  insured  in  some  way 
suffocated  it  was  held  that  the  company  was  not  liable.^^,*  And 
where  blood  poisoning  resulted  from  cotton  placed  to  check 
hemorrhage  after  a  tooth  had  been  extracted.^^'  The  sting  of 
an  insect  is  not  poison  within  the  exception.^"*  Nor  septic  poison- 
ing resulting  from  a  surgeon's  accidentally  cutting  himself. ^'^ 
A  somewhat  different  view  of  this  condition  has  been  taken  by 
other  courts.  It  has  been  said:^'^  "It  is  settled  by  the  judg- 
ment below  that  the  death  of  the  insured  was  caused  by  acci- 
dent. Mistaking  a  bottle  of  carbolic  acid  for  peppermint,  which 
he  wished  to  take  for  some  ailment,  he  poured  a  portion  of  the 
acid  into  a  glass  of  water,  drank  it,  and  died  from  the  poison. 
The  only  question  presented  for  our  decision  is,_is  the  appellant 
exempted  from  liability  on  the  ground  that  the  insured  died  from 
'taking  poison'  within  the  meaning  of  the  policy?  Appellant 
contends  that  it  is  so  exempt  by  the  terms  of  the  contract;  that 
the  term  'taking  poison,'  as  used  in  the  policy,  and  according 
to  its  ordinary  signification,  includes  accidental  as  well  as  in- 
tentional taking;  and  cites  Pollock  v.  Accident  Ass'n,^''  which 
so  holds.     Appellee,  however,  contends,  and  in  this  she  is  sup- 

165  Pollock  V.  U.  S.  Mut.  Ace.  Ass'n,  supra.  See  also  Hill  v.  Hartford 
Ace.  Ins.  Co.,  22  Hun.  187;  Cole  v.  Accidental  Ins.  Co.,  61  L.  T.  227. 

166  Cole  V.  Accident  Ins.  Co.,  61  L.  T..R.  (N.  S.)  227. 

i67Bayless  v.  Travelers'  Ins.  Co.,  14  Blatchf.  143;  Fed.  Cas.  1,  138.  See 
also  to  the  same  effect  Early  v.  Standard  L.  &  A.  Ass'n,  113  Mich.  58;  71 
N.  W.  500;  McGlother  v.  Provident  M.  Ace.  Co.,  32  C.  C.  A.  318;  89  Fed. 
685;  60  U.  S.  App.  705;  Preferred  Ace.  Ins.  Co.  v.  Robinson,  45  Fla.  525; 
33  Sou.  1005;  61  L.  R.  A.  145;  Maryland  Cas.  Co.  v.  Hudgine  (Tex.),  76 
S.  W.  745;  reversing  (Tex.  Civ.  A.)   72  S.  W.  1047. 

168  Westmoreland  v.  Preferred  Ace.  Ass'n,  73  Fed.  244. 

leoKasten  v.  Interstate,  etc.,  Co.,  99  Wis.  73;  74  N.  W.  534;  40  L.  R. 
A.  651. 

i70Omberg  v.  U.  S.  Mut.  Ace.  Ass'n,  101  Ky.  303;  40  S.  W.  909. 

iTiBraymer  v.  Commercial  Ace.  Co.,  199  Pa.  St.  259;  48  Atl.  972. 

172  Travelers'  Ins.  Co.  v.  Dunlap,  160  111.  642;  43  N.  E.  765. 

1J3  102  Pa.  St.  230. 
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ported  by  the  Appellate  and  Circuit  Courts,  that  the  words  'tak- 
ing poison'  as  employedi  in  the  policy,  and  in  view  of  the  rules 
of  construction  applied  by  the  courts  to  such  instruments,  mean 
the  voluntary,  intentional  taking  of  poison,  and  do  not  include 
cases  of  accidental  poisoning;  and  counsel  contend  that  this 
court  has,  in  effect,  so  decided  in  Healy  y.  Accident  Ass'n.^'^ 
While  the  precise  point  here  at  issue  was  not  discussed  in  the 
opinion  in  the  Healy  case,  yet  it  was-involved  in  the  decision, 
and  is  within  the  reasoning  there  employed.  The  leading  cases 
on  this  subject  were  reviewed  in  the  Healy  case,  including  Paul 
V.  Insurance  Co.^''^  and  Pollock  v.  Accident  Ass'n,^''^  and  it  was 
then  said:  'While  we  recognize  the  high  ability  of  the  court  in 
which  the  case  (the  Pennsylvania  case)  was  decided,  we  are  not 
disposed  to  follow  the  rule  there  adopted.  We  think  the  rule 
established  by  the  Court  of  Appeals  of  New  York  one  better 
calculated  to  carry  out  the  true  intention  of  the  parties  when 
the  contract  of  insurance  was  entered  into,  and  one,  too,  more 
nearly  in  harmony  with  the  current  of  authority  bearing  on  the 
question.^"  We  are  inclined  to  the  opinion  that  the  term  'taking 
poison'  would  also,  in  common  parlance,  when  used  without  any 
qualifying  words,  be  understod  to  mean  an  intelligent  and  con- 
scious act.  If  in  speaking  of  the  cause  of  the  death  of  another 
we.  should  say,  'He  took  poison,'  we  would  most  commonly  be 
understood  to  mean  that  his  act  in  taking  poison  was  intentional, 
rather  than  accidental,  and  it  would  hardly  be  deemed  necessary 
to  say  'he  intentionally  took  poison;'  and  if  it  were  designed  to 
avoid  such  understanding,  we  would  naturally  say  'he  accidentally 
took  poison,'  or  would  use  some  other  qualifying  words  indicat- 
ing that  the  act  was  accidental,  or  its  cause  doubtful  or  unknown. 
It  must,  however,  be  conceded  that  the  meaning  of  the  term  in 
the  respect  mentioned  is  not  free  from  doubt.  Able  and  learned 
arguments  have  been  made  on  each  side  of  the  question  by 
counsel,  and  cases  are  cited  showing  that  courts  of  high  authority 
do  not  agree  on  the  subject.     It  would  therefore  seem  to  be 

174  133  111.  556;  25  N.  E.  52. 

175  112  N.  Y.  472;  20  N.  B.  347;  3  L.  R.  A.  443. 

176  102  Pa.  St.  230. 

l77^See  also  Pickett  v.  Ins.  Co.,  144  Pa.  St.  79;  22  Atl.  871;  13  L.  R.  A. 
T661;  MeneiUey  v.  Assur.  Corp.   (N.  Y.  App),  43  N.  E.  54. 
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eminently  proper  in  such  a  case  to  apply  the  well-known  rule 
of  construction  applicable  to  such  instruments, — that,  where 
there  is  a  doubt  or  uncertainty  as  to  the  meaning  of  the  terms 
employed,  the  language,  being  that  of  the  insurer,  must  be  liber- 
ally construed  in  favor  of  the  insured,  so  as  not  to  defeat,  with- 
out a  plain  necessity,  his  claim,  to  indemnify  which,  in  making 
the  insurance,  it  was  his  object  to  secure."  In  another  case,^'^ 
where  the  condition  was  a  little  different,  the  same  court  said: 
"The  principal  question  in  this  case  is  like  the  one  involved  in 
Insurance*  Co.  v.  Dunlap,  in  which  an  opinion  was  filed  at  the 
present  term  of  this  court  ^'''  and  it  must  be  controlled  by  that 
decision.  Instead-  of  using  the  term  '  taking  poison, '  which,  in 
that  case,  as  used  in  the  policy,  we  held  to  mean  the  voluntary 
taking  of  poison,  the  application  in  the  case  at  bar,  which  was 
made  a  part  of  the  insurance  contract,  contained  this  provision : 
'I  Et^ree  that  this  insurance  shall  not  be  held  to  extend  ...  to 
poison  in  any  way  taken,  administered,  absorbed,  or  inhaled.' 
The  principal  contention  of  appellant  is  that,  although  it  is  shown, 
and  not  disputed,  that  the  death  of  the  member  was  caused  by 
poison  accidentaly  taken, — chloral  taken  by  mistake  for  distilled 
water, — ^yet  there  can  be  no  recovery,  because  the  term  'poison  in 
any  way  taken'  must  be  held  to  include  poison  taken  accidentally 
as  well  as  poison  taken  intentionally.  It  is  not  contended  that 
there  is  any  difference,  as  a  cause  of  death,  between  the  term 
'poison  taken'  and  the  term  'taking  poison.'  Indeed,  the  by- 
laws use  the  one  term,  and  the  application  the  other.  But  it  is 
insisted  that  the  qualifying  words  'in  any  way'  have  relation  to 
the  motive  of  the  insured  in  taking  the  poison,  and  embrace 
his  involuntary  as  well  as  his  voluntary  action  in  that  regard. 
We  are  of  the  opinion  that  the  words  'in  any  way'  relate  to  the 
mode  or  manner  in  which  the  poison  is  taken,  and  not  to  the 
motive  of  the  insured  in  taking  it."  And  medicine  taken  in 
good  faith  to  alleviate  physical  pain  is  not  within  the  condition.^*" 
In  another  case,^'^  the  assured  came  to  his  death  by  inhaling  coal 

178  Metropolitan  Ace.  Ass'n  v.  Proiland,  161  111.  30;  43  N.  E.  766;  affg. 
59  111.  App.  522. 

179  160  111.  642;  43  N.  E.  765. 

isoDezell  v.  Fidelity  &  Casualty  Co.,  176  Mo.  253;  75  S.  W.  1102. 
181  U.  S.  Mut.  Ace.  Co.  V.  Newman,  84  Va.  52;  3  S.  E.  805. 
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gas.  The  testimony  of  the  experts  was  conflicting  as  to  whether 
coal  gas  was  a  poison  or  poisonous  substance  and  the  court  re- 
fused to  instruct  the  jury  that  inhaling  of  coal  gas  was  a  taking 
of  poison  if  they  believed  coal  gas  to  be  a  poisonous  substance. 
It  was  held  that  the  refusal  to  so  charge  was  not  error.  Where 
the  assured  came  to  his  death  from  a  malignant  pustule,  caused 
by  contact  with  putrid  animal  matter,  it  was  held^^^*  that  the 
death  was  from  disease  and  not  from  poison  within  the  clause. 
Where  the  words  "voluntary  or  involuntary"  are  used  in  con- 
nection with  the  condition  every  manner  of  taking  is  included.^*^'' 
Where,  however,  there  is  no  exception  of  death  or  injury  from 
taking  poison,  a  death  caused  by  poison  taken  into  the  stomach 
is  caused  by  external  and  violent  means.^*^ 

§  519.  The  Same  Subject — Later  Cases. — In  the  case  of  Riley 
v.  Interstate  Business  Men's  Accident  Association  ^^^  the  Supreme 
Court  of  Iowa  reviewed  soinewhat  elaborately  the  condition  in  an 
accident  policy  exempting  the  company  from  liability  in  case  of 
death  from  poison  "either  voluntarily  or  involuntarily  taken." 
The  petition  in  this  case  averred  that  the  death  occurred  from 
accidental  poisoning,  but  continued  with  the  averment  "that  said 
poison  was  accidentally  taken,  was  neither  voluntarily  or  invol- 
untarily taken  by  him,  but  was  the  result  of  an  accident  as  pro- 
vided for  in  said  benefit  certificate  and  the  articles  of  incorpora- 
tion and  by-laws  aforesaid."  The  company  demurred  to  the 
petition.  The  lower  court  sustained  the  demurrer  and  the  plain- 
tiff appealed.  In  affirming  this  judgment  the  court  said:  "We 
come  now  to  the  consideration  of  those  cases  in  which  exemption 
from  liability,  where  death  resulted  from  the  taking  of  poison, 
included  cases  in  which  the  poison  was  taken  voluntarily  or  in- 
voluntarily. Early  v.  Standard  Life  &  Accident  Insurance  Co.,^" 
is  one  of  these  cases.  It  was  provided  in  the  policy  in  this  case 
that  the  insurance  does  not  cover  death  resulting  from  the  fol- 
lowing cause:    Intoxication,  poison,  contact  with  poisonous  sub- 

isia  Bacon  v.  V.  S.  Mut.  Ace.  Ass'n,  123  N.  Y.  304;  25  N.  E.  399;  affg.  44 
Hun.  599. 
181b  Kennedy  v.  Aetna  L.  Ins.  Co.,  31  Tex.  Civ.  A.  509;  72  S.  W.  602. 
i82Healey  v.  Mut.  Ace.  Ass'n,  133  111.  556;  25  N.  E.  52;  9  L.  R.  A.  371. 
183  (Iowa),  152  N.  W.  617. 

18*113  Mich.  58;  71  N.  W.  500;  67  Am.  St.  Rep.  445. 
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stances.  It  appears  that  the  deceased,  feeling  unwell,  went  into 
a  drug  store  in  Detroit  and  asked  the  proprietor  to  give  him 
something  to  relieve  his  pain.  The  proprietor  by  mistake  gave 
him  aqua  ammonia,  from  the  effects  of  which  he  later  died.  The 
court  said:  'The  deceased  then  came  to  his  death  ...  by- 
poison.  It  was  accidentally  administered,  supposing  it  to  be  an- 
other substance.  This  could  not  take  the  case  out  of  the:  ex- 
ception, but  rather  brings  it  within  the  exception.  The  great 
weight  of  authority  is  in  favor  of  the  proposition  that  it  is  not 
necessary  that  the  poison  be  taken  with  intent  to  produce  death, 
in  order  to  defeat  a  claim.^*'  In  that  case  it  was  provided  that 
the  insurance  shall  not  extend  to  death  by  suicide  or  any  death 
arising  from  disease  or  by  poison.  It  appeared  that  the  insured 
by  accident  drank  a  poisonous  mixture  or  liquid  in  mistake  for 
medicine  which  he  was  in  the  habit  of  taking.  He  shortly  after- 
wards died  from  the  effect.  Judge  Matthews,  speaking  for  the 
court,  said:  *It  is  true  that  the  policy  in  this  case  was  intended 
to  provide  against  accidental  injury,  but  we  must  not  treat  that 
as  all  that  the  policy  contained.  The  terms  of  the  proviso  must 
be  given  their  due  effect.'  Then,  after  reciting  the  provisions  of 
the  policy  of  insurance,  said:  'We  are  asked  to  insert  after  the 
word  "poison,"  "unless  accidentally  taken  or  intentionally  ad- 
ministered to  the  insured. ' '  The  only  case  of  death  from  poison 
which  would  then  be  left  in  which  the  company  would  not  be 
liable  was  tha^  in  which  the  insured  intentionally  took  poison, 
but  that  is  covered  by  the  proviso  as  to  suicide. '  In  Pollock  v. 
Insurance  Ass'n,^**  the  policy  insured  against  injuries  effected 
through  external,  violent,  or  accidental  means,  but  further  pro- 
vided that  it  should  not  extend  to  any  bodily  injury  caused  di- 
rectly or  indirectly  by  taking  poison.  The  assured  took  a  dose 
of  birch  oil,  mistaking  it  for  milk  of  birch,  from  which  he  after- 
wards died.  It  was  admitted  in  the  case  that  the  deceased  mis- 
took the  birch  oil  for  milk  of  birch;  that  he  had  been  in  the 
habit  of  drinking  milk  of  birch;  that  it  closely  resembled  in 
color,  smell,  and  taste  birch  oil.  It  was  held  that  the  policy  did 
not  cover  that  cause  of  death ;  that  it  came  within  the  exception. 
In  Hill  V.  Ins.  Co.,  22  Hun.  187,  the  exception  in  the  policy  read, 

185  Citing  Cole  v.  Ins.  Co.,  61  Law  T.  (N.  S.)  227. 

186  102  Pa.  230;  48  Am.  Rep.  204. 
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'by  taking  poison.'  In  that  case  it  was  held  that  the  provision 
excepted  from  insurance  death  caused  by  taking  of  poison,  and 
that  the  provision  was  not  limited  to  the  intentional  taking-  of 
poison,  but  included  all  cases  where  death  was  caused  by  the 
taking  of  poison.  The  following  cases  support  the  proposition 
that  where  the  policy  provides  that  the  insurance,  shall  not 
extend  to  death  or  disability  caused  'by  the  taking  of  poison,' 
the  exception  includes  case  where  the  poison  was  taken  acci- 
dentally, as  well  as  those  where  it  was  taken  intentionally :  ^" 
In  Kennedy  v.  Aetna  Life  Ins.  Co.,^'*  the  policy  exempted  lia- 
bility where  death  resulted  wholly  or  partially  from  the  volun- 
tary or  involuntary  taking  of  poison,  and  the;  court  said:  'The 
sole  question  for  solution  arises  upon  the  proper  construction  of 
the  clause.  .  .  .  The  policy  was  issued  to  cover  accidents, 
and,  unless  the  exempting  clause  is  sufficiently  broad  and  com- 
prehensive as  to  such  an  accident,  then  the  company  should  be 
held  liable.  .  .  .  Death  having  resulted  from  the  taking  of 
poison,  the  main  contention  arises  from  that  portion  of  the  clause 
which  exempts  the  company  from  liability  for  death  resulting 
from  the  'voluntary  or  involuntary  taking  of  poison.'  The  ap- 
pellant contends  that  the  terms  'voluntary'  and  'involuntary'  as 
used  in  the  policy,  do  not  include  the  'accidental'  taking  of 
poison.  The  taking  of  poison  in  this  instance,  being  unintentional, 
was  not  a  voluntary  taking,  as  that  term  is  used  in  the  policy; 
therefore  the  taking  was  accidental.  The  taking  of  poison  being 
accidental,  liability  would  accrue,  unless  such  an  accidental  tak- 
ing is  excluded  by  the  term  'involuntary.'  The  definition  or 
meaning  of  this  term,  as  used,  is  limited  by  counsel  for  appellant 
to  an  act  that  is  forced  upon  one'  which  he  cannot  help.  It  is 
true  that  the  term  embraces  that  meaning.  It,  however,  as  com- 
monly used,  has  a  broader  and  more  comprehensive  meaning,  and 
there  is  nothing  in  the  policy  limiting  it  to  the  restricted  sense 

is7Meehan  v.  Traders'  &  Travelers'  Accident  Co.,  34  M-isc.  158;  68  N. 
Y.  Supp.  821;  Hill  v.  Hartford  Accident  Ins.  Co.,  22  Hun.  187;  McGlother 
v.  Provident  Mut.  Ass'n,  89  Fed.  685;  32  C.  C.  A.  318;  Early  v.  Standard 
Life,  etc.,  113  Mich.  58;  71  N.  "W.  500;  67  Am.  St.  Rep.  445;  Westmore- 
land V.  Preferred  Accident  Ins.  Co.  (C.  C),  75  Fed.  244.  See  also  Kasten 
V.  Interstate  Casualty  Co.,  99  Wis.  73;  74  N.  W.  534;  40  L.  R.  A.  651; 
Cole  V.  Accident  Ins.  Co.,  61  (N.  S.),  Law  Times  Rep.  227. 

188  31  Tex.  Civ.  App.  509;  72  S.  W.  602. 

1200 


ACCIDKNT  INSURANCE.  §    519 

contended  for  by  counsel.  The  term  is  defined  in  the  Century 
Dictionary  Encyclopedia  as  'Not  voluntary  or  willing;  contrary 
or  opposed  to  will  or  desire ;  independent  of  volition  or  consent- 
ing action  of  mind;  unwilling,  unintentional.'  The  presence  of 
these  very  elements  in  taking  the  poison  is  what  constitutes  the 
taking  accidental.  "Without  these  there  could  be  no  accident. 
He  did  not  intend  to  take  poison ;  he  took  it  by  mistake ;  hence 
the  taking  was  not  willed,  but  unintentional,  and  therefore  in- 
voluntary. One  of  the  definitions  given  by  the  Century  Diction- 
ary and  Encyclopedia  of  'voluntary'  is  'not  accidental.'  'Invol- 
untary' is  an  antonym  of  'voluntary,'  and  therefore  in  this  sense, 
includes  'accidental.'  It  is  difficult  for  us  to  conceive  of  a  case 
of  taking  poison  that  is  not  included  in  either  the  term  'volun- 
tary' or  'involuntary'  as  used  in  the  policy.  The  usual  and 
ordinary  meaning  of  the  terms  would  include,  in  one  or  the 
other,  every  manner  of  taking  poison.  Under  authority  and 
reason  it  would  seem  as  if  but  one  conclusion  could  be  reached 
touching  the  liability  of  this  company,  under  the  facts  shown 
in  this  case.  By  the  terms  of  the  policy,  recovery  is  limited  to 
death  resulting  from  bodily  injuries  effected  solely  by  external, 
violent,  and  accidental  means.  The  cause  of  the  injury,  there- 
fore, must  be  accidental  to  entitle  the  plaintiff  to  recover.  There- 
fore an  exception  to  liability  for  accidents  must  exempt  the  com- 
pany from  accidents  occurring  under  the  exception.  It  cannot  be 
said  that  a  thing  is  accidental  which  is  intentionally  and  volun- 
tarily done,  and  that  word  'voluntary'  infers  an  act  done  with 
volition;  infers  an  act  done  with  knowledge  and  intent.  'In- 
voluntary' is  an  antonym  of  'voluntary';  therefore  it  is  an  act 
done  without  volition,  without  knowledge  and  intent.  These 
words  were  undoubtedly  inserted  in  the  contract  for  a  purpose. 
Such  contracts  are  not  against  public  policy,  any  more  than  con- 
tracts against  liability  for  suicide  are  against  public  policy.  In 
the  case  of  death  resulting  from  taking  poison,  it  is  often  difficult 
to  know  whfether  it  Avas  voluntarily  or  involuntarily  taken,  . 
whether  it  was  taken  accidentally  or  purposely.  Many  contro- 
versies have  arisen  in  the  courts,  where  it  was  impossible  almost 
to  tell  from  the  facts  whether  the  wound  that  caused  the  death 
was  accidentally  or  voluntarily  inflicted.  This  is  peculiarly  true 
in  cases  of  poisoning.    Hence  comes  the  apparent  necessity  for 
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the  exception  in  cases  of  poisoning,  and  the  purpose  for  inserting 
such  exception  in  the  policy."  While  the  Court  in  this  opin- 
ion affirmed  the  judgment  on  the  demurrer  in  favor  of  the 
defendant,  it  afterwards  sustained  a  motion  for  rehearing  and  in 
a  subsequent  opinion  the  court  overruled  its  former  opinion  and 
holding  and  reversed  the  judgment  of  the  lower  court.^^^  In  its 
latest  opinion  the  court  said:  "The  words  that  single  out  the 
voluntary  or  involuntary  taking  of*poison  were  put  into  the 
contract  by  the  defendant,  and  it  must  be  assumed  they  were 
intended  to  be  effective,  and  state  the  exemptions  of  defendant 
to  the  uttermost  extent  intended.  Therefore,  they  cannot  mean 
that  the  naked  fact  of  death  by  poison  absolves  from  liability. 
It  must  have  been  intended  there  could  be  some  deaths  from 
poison  for  which  defendant  is  liable.  Had  it  been  the  intention 
that  the  mere  fact  that  death  was  due  to  poison  defeated  re- 
covery, a  statement  that  the  defendant  was  not  liable  if  death 
so  resulted  would  have  been  plenary  and  covered  any  death  from 
poison,  no  matter  how  caused.  If  that  was  the  intent,  it  is 
peculiar  it  should  be  effectuated  by  a  provision  that  there  should 
be  an  exemption  if  the  poison  was  taken  voluntarily  or  involun- 
tarily, which  was  merely  the  stating  of  part  where  all  was  in- 
tended. It  follows  that  an  admission  which  admits  no  more  than 
that  death  may  have  been  caused  by  strychnine  is  not  an  affirma- 
tive admission  that  the  poison  was  taken  either  voluntarily  or 
involuntarily.  This  follows  because,  as  said,  the  very  language 
of  the  contract  recognizes  that  though  there  may  be  poisoning, 
it  may  have  been  through  poison  which  was  taken  neither  volun- 
tarily nor  involuntarily.  .  .  .  The  proof  of  loss,  as  much  an 
exhibit  as  is  the  statement  of  the  brakeman,  says  the  accident 
happened  from  poison  accidentaly  taken.  Bearing  in  mind  again 
that  there  may  be  poisoning  other  than  by  voluntary  or  involun- 
tary taking  of  poison,  it  is  no  strain,  in  view  of  the  rules  pre- 
vailing in  construing  a  contract  framed  by  the  defendant,  that 
accidental  poisoning  is  not  the  voluntary  or  involuntary  taking 
of  poisbn."  Where  an  accident  policy,  insuring  generally 
against  injuries  sustained  through  external,  violent,  and  acci- 
dental means,   as  therein  limited,   contained   the   following  fur- 

189  Riley  V.  Interstate  Business  Men's  Ass'n  (Iowa),  159  N.  W.  203. 
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ther  clause:  "This  policy  does  not  cover  death  or  disability 
resulting  from  mineral,  vegetable,  gaseous,  or  other  kind  of 
poisoning,  except  as  hereinafter  stated;  but,  subject  to  its  condi- 
tions, it  covers  death  or  disability  resulting  from  septicaemia, 
freezing,  sunstroke,  drowning,  hydrophobia,  choking  in  swallow- 
ing, and  death  only,  as  the  result  of  an  anaesthetic  while  actually 
undergoing  a  surgical  operation  at  the  hands  of  a  duly  qualified 
regular  physician,"  it  was  held,^^''  that  such  clause  must  be  con- 
strued in  harmony  with  the  general  character  of  the  policy,  which 
was  one  against  accidental,  that,  as  so  construed,  its  purpose  and 
effect  were  to  except  from  the  risk  death  or  disability  from  acci- 
dental poisoning  in  general,  and  to  cover  death  or  disability  re- 
sulting from  septicaemia,  freezing,  etc.,  but  only  when  resulting 
from  an  accident  'subject  to  its  conditions,'  and  that  the  death 
of  the  insured  from  septicaemia  resulting  from  an  operation  for 
appendicitis  was  not  within  its  terms." 

§  520.  The  Same  Subject  —  Blood  Poison.  —  Exemption  from 
liability  under  the  terms  of  an  accident  policy  if  injury  results 
from  poison,  or  infection,  applies  only  where  the  resulting  injury 
was  proximately  caused  in  the  manner  so  specified  and  does  not 
apply  to  a  case  of  death  from  blood  poisoning.  The  Supreme 
Court  of  Wisconsinj^^i  says:  "The  policy  exempted  the  defend- 
ant from  any  liability  for  an  injury  'resulting  from  any  poison 
or  infection,  or  from  anything  accidentally  or  otherwise  taken, 
administered,  absorbed,  or  inhaled.'  Exemption  from  liability 
is  claimed  under  this  provision,  under  the  jury's  finding  that  'the 
immediate  cause  of  the  death  of  Eugene  Gary  (was)  infection 
from  bacteria  producing  the  septicemia.'  This  provision  of  the 
policy  exempts  defendant  from  liability  in  case  Mr.  Gary's  death 
was  caused  by  poison  or  infection.  Nothing  further  need  be 
said  to  refute  the  idea  that  bacterial  infection  proximately  caused 
his  death  under  the  terms  of  the  policy.  This  provision  of  the 
policy  is  an  exemption  from  liability  only  where  the  resultant 
injury  was  proximately  caused  in  the  manner  specified  in  the 
provision.     We  have  shown  that  the  infection  which  produced 

iMHerdic  v.  Maryland  Casualty  Co.,  79  C.  C.  A.  156;  149  Fed.  198;  affg. 
146  E^ed.  396. 

181  Gary  v.  Preferred  Accident  Ins.  Co.,  127  Wis.  67;  106  N.  W.  1055;  5 
L.  R.  A.  (N.  S.)   926;  7  Ann.  Cas.  484. 
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the  septicemia,  which  the  jury  found  was  the  'immediate  cause' 
of  death,  cannot  be  held  to  be  its  proximate  cause,  and  therefore 
it  does  not  come  within  the  terms  of  this  exemption.    Since  the 
verdict  negatives  any  claim  that  death  was  produced  by  poison 
or  from  anything  'accidentally  or  otherwise  taken,  administered, 
absorbed,  or  inhaled,'  we  need  not  further  consider  this  exemp- 
tion. ' '    Under  similar  facts  the  Supreme  Court  of  lUinois,^^^  says : 
"Upon  the  fact  as  found,  the  inoculation  of  the  wound  at  the 
very  time  of  its  infliction  was  a  part  of  the  injury   (and  the 
immediate  cause  of  the  death) .    Without  the  wound  there  would 
have  been  no  inoculation,  and  so,  also,  without  the  inoculation, 
the  wound  would  not,  probably,  have  been  fatal.    But  it  is  im- 
possible to  separate  the  two  in  the  practical  construction  of  this 
condition  in  question.     Both  were  contributing  and  coexisting 
causes  of  the  death,  set  in  motion  and  operating  together  from 
the  same  moment  of  time."   It  must  be  regarded  as  settled,  there- 
fore, that  blood  poisoning  resulting  from  accident  is  a  part  of 
the  accident  and  the  company  is  not  relieved  from  liability  be- 
cause of  the  provision  in  the  policy  that  it  shall  not  be  liable  in 
a  case  of  death  resulting  from  poison.^'^     Where  an  embalmer 
accidentally  punctured  the  palm  of  his  hand  with  the  point  of  an 
emblaming  needle   while   embalming   a   dead  body,   and  blood 
poison  set  in  resulting  in  death  a  few  weeks  later,  the  death  was 
not  from  "contact  with  poisonous  substances"  within  an  acci- 
dent policy  exempting  insurer  from  liability  for  injuries  arising 
in  such  cases.^'*    The  word  "infection"  as  used  in  an  accident 
insurance  policy  relates  to  external  injuries  and  does  not  include 
internal  inflammations  where  pus  is  formed  by  the  presence  of 
pus  germs. ^'^    The  Missouri  statute  provides,^'®  that  suicide  shall 
be  no  defense  in  an  action  of  a  policy  unless  it  be  shown  that 

192  Central  Accident  Ins.  Co.  v.  Rembe,  220  111.  151;  77  N.  E.  123;  5  L. 
R.  A.  (N.  S.)   933;  5  Ann.  Cas.  155. 

103  Continental  Casualty  Co.  v.  Matthis,  150  Ky.  477;  150  S.  W.  507; 
Schumacher  v.  Great  Eastern  Casualty  Co.,  197  N.  Y.  58;  90  N.  E.  353; 
affg.  117  N.  Y.  Supp.  1146;  132  App.  Div.  929;  U.  S.  Health  &  Accident 
Ins.  Co.  T.  Harvey,  129  111.  App.  104. 

19*  Simpklns  v.  Hawkeye  Commercial  Men's  Ass'n,  148  la.  543;  126  N. 
W.  192. 

185  Continental  Casualty  Co.  v.  Colvin,  77  Kan.  561;  95  Pac.  565. 

196  See  post,  §  532. 
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the  assured  contemplated  suicide  when  the  policy  was  taken  out. 
This  statute  has  been  construed  to  extend  to  actions  on  accident 
-policies  because  they  are  policies  of  insurance  on  life.  To  avoid 
the  operation  of  this  statute  the  point  has  been  raised  that  where 
the  policy  provides  that  a  part  of  the  amount  of  insurance  only 
shall  be  paid  in  case  of  poisoning,  and  the  insurance  dies  from 
poison  intentionally  taken,  the  company  is  only  liable  for  the 
lesser  amount.  The  St.  Louis  Court  of  Appeals  has  held,^'''  that 
the  insurer  is  liable  for  the  full  amount  sued  for  in  case  of  suicide 
from  poison,  since  the  policy  as  interpreted  by  the  statute  pro- 
vides that  when  death  occurs  from  suicide,  whether  accomplished 
by  poison,  or  otherwise,  the  beneficiary  shall  recover  the  full 
amount  of  the  policy.  The  court  says:  "While  it  is  true  that  it 
does  not  in  terms  and  by  its  answer  set  up  suicide  as  a  defense 
to  the  policy,  it  is  beyond  question  that  it  is  defending  against 
a  recovery  for  the  whole  amount  of  the  policy,  on  the  ground  that 
the  insured  died  from  taking  poison.  Whether  he  took  the  poison 
accidentally  or  of  purpose  is  not  material  here.  If  the  fact  that 
he  died  from  the  effect  of  poison,  which  it  is  admitted  he  took 
with  suicidal  intent,  is  not  urged  by  the  appellant  as  defense 
against  the  action,  then  it  follows  that  it  is  before  the  court 
without  having  interposed  any  defense  whatever  in  this  case. 
It  seems  a  rather  narrow  argument  to  say  that  while  the  answer 
avers  the  insured  died  by  poison,  and  stops  there,  that  therefore 
the  defendant  has,  by  its  pleading,  cut-out  and  eliminated  the 
statute,  although  in  fact  it  appears  by  agreed  facts  that  the 
insured  took  the  poison  with  suicidal  intent.  This  is  hardly  even 
specious;  it  certainly  is  not  sound.  The  argument  is  also  ad- 
vanced that  suicide  does  not  give  a  cause  of  action.  That  is 
true.  The  causae  of  action  arises  on  the  policy  as  interpreted  by 
the  statute  and  by  reason  of  the  death  of  the  insured. ' '  The 
Springfield  Court  of  Appeals,  however,^'*  upon  similar  facts 
reaches  a  different  conclusion.     The  court  says:     "Where  the 

iw  Applegate  v.  Travelers'  Ins.  Co.,  153  Mo.  App.  63;  132  S.  W.  2;  and 
Brunswick  v.  Standard  Accident  Ins.  Co.  (Mo.  App.),  187  S.  W.  808. 
See  also  Whitfield  v.  Aetna  Life  Ins.  Co.,  206  U.  S.  489. 

198  Scales  V.  Nat.  Life  &  Accident  Ins.  Co.  (Mo.  App.),  186  S.  W.  948. 
This  case  was  certified  to  the  Supreme  Court,  where  the  ultimate  decision 
rests. 
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policy  provides  that  if  the  injury  when  fatal  results  directly  or 
indirectly  from  poison  the  amount  of  indemnity  shall  be  $140, 
to  hold  that  the  company  will  be  bound  to  pay  $700  if  the  poison 
is  taken  with  suicidal  intent,  is  in-  effect  holding  that  a  policy 
putting  a  premium  on  suicide,  and  giving  suicide  as  a  preferred 
cause  of  action  is  a  legal  and  valid  agreement.  We  are  of  the 
opinion  that  our  suicide  statute  was  intended  to  merely  cut  off 
one  weapon  of  defense  formerly  in  the  hands  of  insurers,  and 
was  never  intended  to  create  a  cause  of  action  upon  affirmatively 
showing  suicide  as  a  cause  of  the  death. ' ' 

§  521.  Proximate  Cause. — ^Accident  policies  usually  contain  a 
stipulation  that  they  shall  not  apply  to  any  case,  •' '  except  where 
the  injury  is  the  proximate  and  sole  cause  of  the  disability  or 
death."  The  question  as  to  the  proximate  cause  also  arises  in 
determining  whether  thfe  death  was  the  result  of  accident  or 
disease,  and  in  deciding  what  was  the  proximate  cause  the  courts 
have  been  truly  refined  and  subtle  in  their  distinctions.  In  the 
cases  cited  in  the  preceding  sections,  bearing  upon  the  question 
whether  the  accident  was  caused  by  external,  violent  and  acci- 
dental means,  or  by  disease,  this  subject  is  also  discussed  and 
they  should  be  again  referred  to  in  this  eonneetion.^"^  In  a 
recent  case  in  Massachusetts  the  death  resulted  from  peritonitis, 
occasioned  by  a  fall,  and,  in  holding  that  the  fall  was  the  proxi- 
mate cause  of  the  death,  the  Supreme  Court  of  Massachusetts 
says:^""  "Where  different  forces  and  conditions  concur  in  pro- 
ducing a  result,  it  is  often  difficult  to  determine  which  is  properly 
to  be  considered  the  cause,  and,  in  dealing  with  such  cases,  the 
maxim,  'causa  proxima  non  remota  spectatur,'  is  applied.  But 
this  does  not  mean  that  the  cause  or  condition  which  is  nearest 
In  time  or  space  to  the  result  is  necessarily  to  be  deemed  the 
proximate  cause.  It  means  that  the  law  will  not  go  further  back 
in  the  line  of  causation  than  to  find  the  active,  efficient,  producing 

199  See  ante,  §  407,  et  seg. 

200  Freeman  v.  Mercantile  Mut.  Ace.  Ass'n,  156  Mass.  351;  30  N.  E. 
1013;  17  L.  R.  A.  753.  Other  cases  where  the  subject  Is  considered  are: 
National  Mass.  Ace.  Ass'n  v.  Shyrock,  20  C.  C.  A.  3;  73  Fed.  774;  36 
U.  S.  App.  658;  Hubbard  v.  Mut.  Ace.  Ass'n,  98  Fed.  930;  Martin  v.  Manu- 
facturers, etc.,  Co.,  151  N.  Y.  94;   45  N.  B.  377. 
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cause,  of  which  the  event  under  consideration  is  a  natural  and 
probable  consequence,  in  view  of  the  existing  circumstances  and 
conditions.    The  law  does  not  consider  the  cause  of  causes  be- 
yond seeking  the  efficient,  predominant  cause,  which  following 
it  no  further  than  those  consequences  that  might  have  been  an- 
ticipated as  not  unlikely  to  result  from  it,  has  produced  the  effect. 
Any  injury  which  might  naturally  produce  death  in  a  person  of 
a  certain  temperament,  or  state  of  health,  is  the  cause  of  his 
death,  if  he  dies  by  reason  of  it,  even  if  he  would  not  have  died 
if  his  temperament  or  previous  health  had  been  different;  and 
this  is  so,  as  well  when  death  comes  through  the  medium  of  a 
disease  directly  induced  by  the  injury,  as  when  the  injury  im- 
mediately interrupts  the  vital  processes."    In  a  leading  case,  de- 
cided by  the  Supreme  Court  of  Judicature  in  Bngland,^"^  the 
deceased  person,   while  on  a  railway  platform,  was   suddenly 
seized  with  a  fit,  which  caused  him  to  fall  forward  off  the  plat- 
form across  the  railway.    A  locomotive  engine  was  at  that  mo- 
ment passing  the  station,  and  passed  over  his  neck  and  body,, 
and  he  received  mortal  injuries.     Justice  Watkin  in  this  case 
said:     "It  seems  to  me  that  the  well-known  maxim  of  Lord 
Bacon,  which  is  applicable  to  all  departments  of  the  law,  is  di- 
rectly applicable  to  this  case.     Lord  Bacon's  language  in  his 
'Maxims  of  the  Law,'  ^"^  runs  thus :    'It  were  infinite  for  the  law 
to  consider  the  causes  and  their  impulsions  one  of  another ;  there- 
fore it  contenteth  itself  with  the  immediate  cause.'     Therefore, 
I  say,  according  to  the  true  principle  of  law,  we  must  look  at 
only  the  immediate"  and  proximate  cause  of  death ;  and  it  seems 
to  me  to  be  impracticable  to  go  back  to  cause  upon  cause,  which 
which  would  lead  us  back  ultimately  to  the  birth  of  the  person, 
for  if  he  had  never  been  born  the  accident  would  not  have  hap- 
pened.    The  true  meaning  of  this  proviso  is  that,  if  the  death 
arose  from  a  fit,  then  the  company  are  not  liable,  even  though 
the  accidental  injury  contributed  to  the  death  in  the  sense  that 
they  were  both  causes  which  operated  jointly  in  causing  it.   That 
is  the  -meaning,  in  my  opinion,  of  this  proviso.    But  it  is  essential 
to  that  construction  that  it  should  be  made  out  that  the  fit  was  a 
cause  in  the  sense  of  being  the  proximate  and  immediate  cause  of 

201  Lawrence  v.  Accidental  Ins.  Co.,  L.  R.  7  Q.  B.  D.  216. 

202  Reg.  1. 
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death,  before  the  company  was  exonerated,  and  it  is  not  the  less 
so  because  you  can  show  that  another  cause  intervened  and  as- 
sisted in  the  intervention.  Now  if  the  argument  of  the  defendants 
be  a  good  one,  this  absurdity  would  follow.  Supposing  a  man 
went  out  in  the  field  following  sports,  and  he  were  to  be  seized 
with  a  fit,  either  a  fainting  fit  or  an  epileptic  fit,  or  any  other  fit, 
and  had  retired  to  one  side  of  the  field,  and  remained  there 
recovering  from  the  fit,  and,  being  there,  a  sportsman — ^not  know- 
ing he  was  there — accidentally  shot  him;  it  might  be  said,  in 
the  same  manner,  that  the  cause  of  death  arose  from  a  fit.  It 
seeins  to  me  only  to  require  to  be  stated  to  show  the  entire 
absurdity  of  it.  The  only  difference  between  that  case  and  this 
is  in  the  time  that  intervened  between  the  time  of  the  fit  and 
the  person  being  placed  within  the  influence  of  the  succeeding 
accident,  which,  in  this  case,  was  very  short;  but  I  fail  to  see 
in  point  of  reason,  that  there  is  any  difference  between  one  hour, 
or  one  minute,  or  one  day.  The  break  in  the  chain  of  causes 
seems  to  be  equally  complete.  I,  therefore,  put  my  decision  on 
the  broad  ground  that,  according  to  the  true  construction  of 
this  policy  and  this  proviso,  this  was  not  an  act  arising,  from  a 
fit;  and,  therefore  whether  it  contributed  directly  or  indirectly, 
or  by  any  other  mode  to  the  happening  of  the  subsequent  acci- 
dent, seems  to  me  wholly  immaterial,  and  the  judgment  of  the 
court  ought  to  be  in  favor  of  the  plaintiff. "  So  where  the  insured 
was  injured  by  falling  from  a  veranda  and  the  injury,  which  at 
first  seemed  slight,  resulted  in  erysipelas  and  the  insured  died 
some  23  days  afterward,  it  was  held  that  the  injury  was  the 
proximate  and  sole  cause  of  the  death.^"'  So  where  the  insured 
received  an  injury  to  his  thumb  and  a  few  days  lateT  received 
another  injury  to  one  of  his  fingers;  the  first  wound  had  been 
lanced  about  ten  days  after  the  injury  and  continued  to  dis- 
charge matter  up  to  the  time  of  the  second  injury  so  that  virus 
from  the  first  wound  might  have  communicated  to  the  second, 
causing  blood  poisoning,  it  was  held  that,  if  the  inoculation 
occurred  at  the  time  the  first  wound  was  made  and  was  part 
of  the  accident,  such  accident  was  the  sole  and  proximate  cause 

203  Accident  Ins.  Co.  v.  Young  (Can.  Sup.  Ct),  12  Canadian  Law  Times, 
217. 
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of  the  death.^"^  In  another  case  the  deceased  had  a  fall  and  com- 
plained of  its  effects  for  several  days,  and  then  fell  sick  and 
died,  it  was  a  question  whether  the  deceased  died  of  ^the  effects 
of  the  wound  or  from  typhoid  fever.  The  evidence  being  con- 
flicting on  that  point,  the  verdict  as  usual  resulted  for  the  plain- 
tiff, and  the  court  refused  to  disturb  it.^"^  And  where  the  insured 
was  accidentally  shot  through  the  foot  which  caused  fever  and 
tetanus,  during  an  attack  of  which  and  eighteen  days  after  the 
injury  the  insured  cut  his  throat,  it  was  held  that  the  wound  in 
the  foot  was  the  proximate  cause  of  the  death.^"®  And  where 
the  insured  fell  into  a  hole  while  intoxicated  from  which  death 
resulted  it  was  held  that  the  fall  was  the  proximate  cause  of 
the  death.^*"  And  again  where  the  insured  had  his  arm  broken 
and  a  few  days  afterward  suffered  from  serious  pains  in  his  chest 
and  lungs,  he  then  became  convalescent  for  a  week  or  ten  days, 
when  he  was  attacked  in  a  manner  similar  to  the  first  attack  and 
died  nineteen  days  after  the  injury,  it  was  held  that  a  finding 
that  his  death  was  caused  solely  by  the  breaking  of  the  arm  was 
warranted  by  the  evidence.^"^  In  National  Benefit  Ass'n  v.  Grau- 
man,^"'  the  insured  sustained  certain  bodily  injuries  which  were 
occasioned  by  two  separate  falls.  The  injuries  were  in  part  ex- 
ternal and  visible  and  resulted  in  apoplexy  and  death.  The  court 
held  that  the  fall  and  injury  were  the  proximate  cause  of  the 
death  and  "that  the  injury,  resulting  from  the  fall,  produced  a 
condition,  aptly  designated  by  that  name,  did  not  render  it  any 
less  the  cause  of  death. ' '  2^"  Where  the  insured,  while  bathing 
in  the  sea,  became  suddenly  insensible  and  fell  on  his  face  in 
the  water  and  was  drowned,  it  was  held  that  the  company  was 

204  Martin  v.  Equitable  Ace.  Ass'n,  41  N.  Y.  St.  77;  16  N.  Y.  Supp.  279; 
affd.  151  N.  Y.  94;   45  N.  B.  377. 

205  standard  L.,  etc.,  Ins.  v.  Thomas,  13  Ky.  L.  593;  17  S.  W.  275. 

206  Travelers'  Ins.  Co.  v.  Melick,  12  C.  C.  A.  544;  27  U.  S.  App.  547;  65 
Fed.  178;  27  L.  R.  A.  629. 

207Prader  v.  National  Masonic  Ace.  Ass'n,  95  la.  149;  63  N.  W.  601. 

208  Peck  V.  Equitable  Ace.  Ass'n,  52  Hun.  255;  5  N.  Y.  Supp.  215. 

209  107  Ind.  288;  7  N.  E.  233. 

210  See  also  the  somewhat  similar  ease  of  Hall  v.  American,  etc.,  Ass'n, 
86  Wis.  518;  57  N.  W.  366;  and  Aetna  L.  Ins.  Co.  v.  Hicks,  23  Tex.  Civ. 
App.  74;  56  S.  W.  87. 

1209 


§    521  LIFE  AND  ACCIDENT  INSURANCE. 

liable.^^1  And  in  the  noted  case  of  Winspear  v.  Ace.  Ins.  Ass'n  ^^^ 
a  man  while  fording  a  river  was  seized  with  a  fit,  and  so  fell 
and  was  <|rowned,  it  was  held  that  the  company  was  liable.  So, 
where  one  went  in  to  bathe,  and  dived  from  a  plank  into  the 
water  six  or  seven  feet  deep,  and  sustained  a  rupture  of  the 
tympanum  of  the  ear,  it  was  held  that  the  accident  was  the 
proximate  cause  of  the  injury.^^^  So  where  the  horse  driven 
by  the  insured  became  alarmed  and  ran  away  and  the  insured 
died  shortly  afterward,  either  from  exertion  in  endeavoring  to 
stop  the  horse  or  from  fright,  it  was  held  that  the  company  was 
liable.^^*  In  another  case  the  question  whether  insured  died  from 
a  railway  accident  or  Bright 's  disease  was  left  to  the  jury.  The 
court,  however,  suggested  that  the  test  was  whether  she  had 
apparent  good  health  just  before  the  accident,  or  did  the  symptoms 
come  on  just  afterward.^^^  Where  the  insured  fell  and  dislocated 
his  shoulder,  and  after  being  confined  to  his  room  all  the  time, 
died  a  month  afterward  from  pneumonia,  the  company  was  held 
liable.  But  where,^^^  the  insured  was  engaged  in  severe  labor 
and  was  injured  by  a  heavy  weight  falling  on  him  from  which 
he  immediately  complained  and  went  home  and  died  two  weeks 
afterward,  but  there  were  no  external  marks  of  the  injury  on 
the  body,  the  company  was  relieved.^^''  In  another  case,^^*  it  was 
held  that  the  fact  that  an  accidental  fall  ruptured  a  kidney  be- 
cause of  its  cancerous  condition,  does  not  prevent  such  accident 
being  the  cause  of  the  ensuing  death  of  the  injured  person,  "in- 
dependent of  all  other  causes,"  within  the  meaning  of  an  acci- 
dent policy,  and  in  the  case  of  Western  Commercial  Travelers, 
etc.,  Ass  'n  v.  Smith,^^'  where  blood  poisoning  and  death  resulted 
from  an  abrasion  of  the  toe  caused  by  the  chafing  of  a  tight 
shoe,  the  court,  in  holding  the  chafing  accidental  and  the  proxi- 

211  Reynolds  v.  Ace.  Ins.  Co.,  22  L.  T.   (N.  S.)   820. 

212  6  Q.  B.  D.  42. 

213  Rodney  v.  Travelers'  Ins.  Co.,  3  N.  M.  316;  9  Pac.  348. 
2i4McGllnchy  v.  Fidelity  &  Casualty  Co.,  80  Me.  251;  14  Atl.  13. 
ne  Railway  v.  Ace.  Ins.  Co.,  cited  Bliss  on  Ins.,  §  406. 

«i6  Isitt  V.  Ry.  Pass.  Ass.  Co.,  22  Q.  B.  D.  504. 
2"  Owen  V.  Travelers'  Ins.  Co.,  12  Ins.  L.  J.  75. 

218  Fetter    v.  Fidelity  &  Cas.  Co.,  174  Mo.  256;   73  S.  W.  592;   61  L.  R. 
A.  459. 

219  29  C.  C.  A.  223;  85  Fed.  401;  56  U.  S.  App.  393;  40  L.  R.  A.  653. 
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mate  cause  of  the  death,  said:  "If  the  death  was  caused  by- 
disease,  without  any  bodily  injury  inflicted  by  external,  violent 
and  accidental  means,  as  in  the  case  of  the  malignant  postule,^^" 
and  as  in  the  case  of  sunstroke,^^^  the  association  was  free  from 
liability  by  the  express  terms  of  the  certificate.  If  the  deceased 
suffered  an  accident,  but  at  the  time  he  sustained  it  he  was 
already  suffering  from  a  disease  or  bodily  infirmity,  and  if  the 
accident  would  not  have  caused  his  death  if  he  had  not  been 
affected  by  the  disease  or  infirmity,  but  he  died  because  the  acci- 
dent aggravated  the  disease,  or  the  disease  aggravated  the  effects 
of  the  accident,  as  in  the  case  of  the  insured  who  was  subject 
to  such  bodily  infirmity  that  a  short  run,  followed  by  stooping, 
which  would  not  have  injured  a  healthy  man,  produced  apo- 
plexy,^^^  the  association  was  exempt  from  liability,  because  the 
death  was  caused  partly  by  disease  and  partly  by  accident.  If 
the  death  was  caused  by  bodily  injuries  affected  by  external, 
violent  and  accidental  means  alone,  the  association  was  liable  to 
pay  the  promised  indemnity.  If  the  death  caused  by  a  disease 
which  was  not  the  result  of  any  bodily  infirmity  or  disease  in 
existence  at  the  time  of  the  accident,  but  which  was  itself  caused 
by  the  external,  violent  and  accidental  means  which  produced  the 
bodily  injury,  the  association  was  equally  liable  to  pay  the  in- 
demnity. In  such  case,  the  disease  is  an  effect  of  the  accident, 
the  incidental  means  produced  and  used  by  the  original  moving 
cause  to  bring  about  its  fatal  effect,  a  mere  link  in  the  chain 
of  causation  between  the  accident  and  the  death,  and  the  death 
it  attributable,  not  to  the  disease,  but  to  the  causa  causans  to  the 
accident  alone. '  '^^'     And  recovery  can  be ,  had  on  an  accident 

220  Bacon  v.  United  States  Mut.  Ace.  Ass'n,  123  N.  Y.  304;  25  N.  E.  399; 
9  L.  R.  A.  617. 

221  Sinclair  v.  Maritime  Pass.  Assur.  Co.,  3  El.  &  El.  478;  Dozier  v. 
Fidelity  &  C.  Co.,  46  Fed.  446;  13  L.  H.  A.  114. 

222  Travelers'  Ins.  Co.  v.  Selden,  42  U.  S.  App.  253;  78  Fed.  285;  24 
C.  C.  A.  92. 

223  Travelers'  Ins.  Co.  v.  Robbins,  27  U.  S.  App.  547,  560,  561;  65  Fed. 
178,  186;  12  C.  C.  A.  544,  552;  27  L.  R.  A.  629;  Union  P.  R.  Co.  v.  Callaghan 
12  U.  S.  App.  541,  550;  56  Fed.  988,  994;  6  C.  C.  A.  205,  210;  Milwaukee  & 
St.  P.  R.  Co.  V.  Kellogg,  94  U.  S.  469,  475;  24  L.  Ed.  256,  259;  National  Ma- 
sonic Ace.  Ass'n  V.  Shyrock,  36  U.  S.  App.  658,  663;  73  Fed.  774,  776;  20 
C.  C.  A.  3,  5. 
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policy  where  injury  caused  rheumatism  which  caused  death.^^* 
Where  the  policy  provided  that  the  company  would  not  be  liable 
for  death  arising  from  natural  disease,  although  accelerated  by 
accident,  the  insured  was  thrown  off  a  car  and  died  with  three 
months,  but  it  was  shown  that  he  had  for  years  suffered  from 
kidney  disease,  but  was  free  from  active  symptoms  of  that  di- 
sease, although  it  came  again  five  weeks  after  the  accident;  it 
was  held  that  the  company  was  not  liable,  as  death  was  caused 
by  kidney  disease  accelerated  by  the  accident.^^^  The  Supreme 
Court  of  the  United  States,  in  an  often  cited  case,^^*  held  that  if 
the  deceased  received  an  internal  injury  which  in  direct  course 
produced  duodenitis  and  thereby  caused  death,  the  injury  was  the 
proximate  cause  of  death.  And  so  where  a  person  was  injured 
by  an  accident  resulting  in  hernia  and  died  after  a  dangerous 
and  unsuccessful  surgical  operation,  performed  when  death 
seemed  inevitable  without  it,  the  accident  was  the  proximate 
cause  of  the  death.^^'  Where  the  insured  under  an  accident  policy 
was  thrown  from  an  upper  berth  in  a  sleeping  car  and  as  the 
result  of  which  his  left  wrist  was  sprained,  and  although  two 
and  one-half  years  had  elapsed  the  wrist  had  not  recovered  at 
the  time  of  the  trial,  and  future  recovery  was  said  to  be  prob- 
lematical, it  was  held  that  the  condition  of  the  arm  could  be 
explained  only  by  the  presence  in  the  system  of  the  insured  of 
tuberculosis ;  that  while  it  was  claimed  that  the  bodily  injury  did 
not  result  independently  and  exclusively  of  all  other  causes  in 
his  total  disability  because  of  the  intervention  of  the  disease,  this 
was  too  narrow  a  construction  because  the  tuberculosis  was  harm- 
less until,  as  the  direct  result  of  the  accident,  it  was  given  an 
opportunity  to  become  active.^^^ 

224  Travelers'  Ins.  Co.  v.  Hunter,  30  Tex.  Civ.  A.  489;  70  S.  W.  798. 

225  Anderson  et  al.  v.  Scottish  Ins.  Co.,  27  Scot.  L.  R.  20.  See  also 
National  Mas.  Ace.  Ass'n  v.  Shyrock,  20  C.  C.  A.  3;  73  Fed.  774;  36  U.  S. 
App.  658;  Hubbard  v.  Mut.  Ace.  Ass'n,  98  Fed.  930;  Carr  v.  Pacific  Mut. 
L.  Ins.  Co.,  100  Mo.  App.  602;  75  S.  W.  180;  Travelers'  Preferred,  etc., 
Ass'n  V.  Kelsey,  46  111.  App.  371. 

226  United  States  Mut.  Ace.  Ass'n  v.  Barry,  131  U.  S.  100. 

227  Travelers'  Ins.  Co.  v.  Murray,  16  Colo.  296;  26  Pac' 774.  But  see, 
to  the  contrary,  Fitton  v.  Accidental  Death  Co.,  17  C.  B.  (N.  S.)  22. 

228  Mitchell  V.  Fidelity  &  Cas.  Co.,  9  Ont.  W.  N.  341. 
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§  522.  The  Same  Subject — Later  Cases. — Where  blood  poison- 
ing caused  by  an  accident  results  in  death,  death  is  a  direct 
result  of  the  accident.^^^  It  is  sufficient  if  the  injuries  were  the 
direct  and  proximate  cause  of  death.^^"  So  where  a  scratch  on 
the  finger  results  in  blood  poisoning,^^^  or  cutting  a  corn.^^^  A 
death  from  a  disease  caused  by  a  wound  may  be  deemed  the 
proximate  result  of  the  wound.^'^  Concerning  the  principles  ap- 
plicable to  such  cases  the  Supreme  Court  of  Massachusetts  has 
said :  ^'*  "  The  insurance  is  '  against  loss  .  .  .  caused  by  bodily 
injury  effected  exclusively  by  external,  violent  and  accidental 
means.'  It  is  perfectly  plain  that  the  injury  here  spoken  of  is 
injury  to  the  person  of  the  insured,  and  this  construction  is  borne 
out  by  the  subsequent  provisions  of  the  policy.  Hence  of  course 
it  is  an  injury  suffered  by  the  insured  and  not  by  the  beneficiary. 
Moreover  it  is  an  injury  caused  by  external,  violent  and  acci- 
dental means.  Any  injury  from  other  means  or  causes  is  not 
included.  The  injury  is  to  be  traceable  exclusively  to  the  acci- 
dent to  the  person.  If  it  is  so  traceable,  then,  no  matter,  when 
the  symptoms  appeared  or  when  they  were  recognized,  it  is  cov- 
ered by  the  policy;  otherwise  it  is  not.  Every  pain  or  result 
traceable  to  the  accident7  no  matter  how  remote  in  time,  is  po- 
tentially caused  at  the  time  of  the  accident.  Nothing  is  more 
familiar  than  this  rule.  It  is  constantly  applied,  especially  in 
cases  where  damages  are  sought  for  injuries  to  the  person.  With- 
in the  contemplation  of  the  law  and  by  the  construction  of  the 
contract  the  liability,  when  finally  fixed,  not  only  goes  back  to 
the  accident,  but  also  goes  forward  to  the  time,  no  matter  how 
far  in  the  future,  when  there  is  no  longer  any  result  traceable 
to  it ;  and  this  is  so,  entirely  irrespective  of  the  question  whether 
or  not  the  insured  knows  or  conjectures  what  the  injury  is  or 

229  Thompson  v.  Columbian  Nat.  Life  Ins.  Co.,  114  Me.  1;  95  Atl.  229; 
New  Amsterdam  Casualty  Co.  v.  Mays,  43  App.  D.  C.  84;  Fidelity  & 
Casualty  Co.  v.  Morrison,  120  111.  App.  360. 

23oMcAuley  v.  Casualty  Co.  of  America,  39  Mont.  185;  102  Pac.  586. 

231  Rheinheimer  v.  Aetna  Life  Ins.  Co.,  77  Ohio  360;  83  N.  E.  491. 

232  Nax  V.  Travelers'  Ins.  Co.,  130  Fed.  985;  reversed  on  another  point. 
Travelers'  Ins.  Co.  v.  Nax,  73  C.  C.  A.  649;  142  Fed.  653. 

233  Caldwell  v.  Iowa  State  Traveling  Men's  Ass'n,  156  la.  327;  136  N. 
W.  678;  Armstrong  v.  West  Coast  Life  Ins.  Co.,  41  Utah  112;  124  Pac.  518. 

234  Hatch  v.  U.  S.  Casualty  Co.,  197  Mass.  101;  83  N.  E.  398. 
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will  finally  develop  to  be.  The  event  causing  the  injury  is  not 
the  injury  itself  but  is  the  'external;  violent  and  accidental  means' 
by  which  the  effect  upon  the  body — the  injury — is  caused.  We 
can  see  no  other  sensible  construction  of  the  language  of  the 
policy."  The  Supreme  Court  of  Minnesota  has  said:^^^  "Acci- 
dent policies  are  intended  to  cover  a  well-defined  area.  To  clearly 
define  its  liability,  the  defendant  by  this  policy  promised  indem- 
nity for  injuries  received  through  'o^ternal,  violent,  and  acci- 
dental means. '  It  would  have  been  almost  impossible  to  enumer- 
ate the  consequences  which  might  result  from  an  accident,  but 
it  was  comparatively  easy  to  describe  the  character  of  the  acci- 
dent against  the  results  of  which  the  policy  holder  is  indemni- 
fied. The  language  of  the  policy  does  this,  and  when  an  insured 
is  injured  by  'external,  violent,  and  accidental  means,'  the  in- 
demnity promised  is  for  every  injury  which  results  therefrom. 
The  parties  contemplated  that  the  individual  injured  would  act 
as  an  ordinary,  normal  person,  and  that  a  physician  would  be 
called,  whose  judgment  would  be  relied  upon  for  the  treatment 
to  be  administered ;  and  where,  as  in  this  case,  a  reputable  mem- 
ber of  the  medical  profession  was  called,  and  his  treatment  was 
regular,  ordinary,  and  in  accordance  with  the  teachings  of  his 
profession,  there  can,  it  seems  to  us,  be  no  escape  from  the  con- 
clusion that  the  treatment  administered  was  a  natural  and  an- 
ticipated result  of  such  injury,  and  that,  although  death  might 
not  have  resulted  had  no  injection  of  serum  been  made,  the 
original  injury,  confessedly  received  under  conditions  within  the 
terms  of  the  policy  contract,  must  be  held  to  be  the  proximate 
cause  of  death.  The  reasonijig  of  this  court  in  White  v.  Standard 
Life  &  Acci.  Ins.  Co.^'*  sustains  this  view,  although  the  facts  in 
that  case  were  entirely  different  from  those  in  the  case  at  bar." 
It  has  been  said:^'^  "Notwithstanding  Hooper  was  fatally  dis- 
eased in  heart  and  brain,  and  notwithstanding  his  death  was 
from  apoplexy,  yet  if  he  accidentally  fell  in  the  car  and  ruptured 
a  blood  vessel,  which  caused  the  apoplectic  strike,  his  death  would 

2S5  Gardner  v.  United  Surety  Co.,  110  Minn.  291;  125  N.  W.  264;  26  L. 
R.  A.  (N.  S.)  1004. 

286  95  Minn.  77;  103  N.  W.  735,  884;  5  A.  &  E.  Ann.  Caa.  83. 

237  Hooper  v.  Standard  Life  &  Accident  Ins.  Co.,  166  Mo.  App.  209;  145  S. 
W.  116. 
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be  accounted  as  accidental.  For,  it  a  man  is  so  afflicted  that  he 
will  die  from  such  affliction,  within  a  few  hours,  yet  if  by  some 
accidental  means  his  death  is  caused  sooner,  it  would  be  a  death 
from  accident. ' '  Traumatic  pneumonia  caused  by  a  fall  is  death 
by  accident  and  the  fall  is  the  proximate  cause.^'*  So  blood  pois- 
oning resulting  after  treating  a  patient  afflicted  with  disease,  is 
the  proximata  cause  when  insured  had  previously  been  injured 
by  accident.^^'  That  insured's  death  may  have  "been  merely 
hastened  by  a  fall  and  that  a  chronic  malady  contributed  to  his 
death,  does  not  necessarily  preclude  recovery  on  an  accident 
policy.?*"  So  where  plaintiff  while  in  bed  placed  his  hand  under 
his  head  but  it  moved  so  as  to  rest  on  the  rail  of  the  bed,  which 
produced  a  black  mark  resulting  in  inflammation  and  amputation, 
the  proximate  cause  of  the  result  was  due  to  accidental  causes.^*^ 
Where  the  insured  was  injured  and  six  months  afterwards  was 
again  injured  and  died  within  ninety  days  after  the  second  in- 
jury, and  he  would  not  have  died  but  for  the  last  injury,  recovery 
may  be  had  on  the  policy  even  though  the  last  injury  would  not 
have  been  fatal  but  for  the  first.^*^  Where  insured  was  thrown 
against  the  buggy  dash  causing  appendicitis,  resulting  in  blood 
poisoning  and  death,  the  company  was  held  liable.^*^  Morbid 
changes  in  vital  functions  resulting  from  accidental  injury  must 
be  regarded  as  the  effect  thereof,  and  death  resulting  from  such 
morbid  changes  is  caused  by  such  accident.^**  So  where  insured 
fell  into  a  cistern  while  trying  to  hide  herself  under  an  insane 
delusion,  the  accidental  fall  and  not  her  volitional  act  is  the 
proximate  cause  of  the  death.^*^    In  holding  that  an  abrasion  of 

238  Johnson  v.  Continental  Casualty  Co.,  122  Mo.  App.  369;  99  S. 
W.  473. 

238  Central  Accident  Ins.  Co.  v.  Rembe,  220  111.  151;  77  N.  E.  123;  affg. 
122  111.  App.  507;  5  L.  R.  A.  (N.  S.)   933. 

240  Hall  V.  General  Accident  Assur.  Corp.,  16  Ga.  App.  684;  85  S.  E.  600. 

241  Aetna  Life  Ins.  Co.  v.  Fitzgerald,  165  Ind.  317;  75  N.  B.  262.  See 
also  White  v.  Standard  Life  &  Accident  Ins.  Co.,  103  Minn.  884;  95  Minn. 
77;  modifying  103  N.  W.  735. 

242Baehr  v.  Union  Casualty  Co.,  133  Mo.  App.  541;  113  S.  W.  689. 

243  New  Amsterdam  Casualty  Co.  v.  Shields,  155  Fed.  54. 

244  Ward  v.  Aetna  Life  Ins.  Co.,  82  Neb.  499;  118  N.  W.  70. 

245  Christy  v.  American  Temperance  Life  Ins.  Co.,  123  N.  Y.  Supp.  740; 
68  Misc.  178. 
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the  skin  by  a  fall  might  be  found  to  be  the  proximate  cause  of 
the  death  of  the  injured  person,  where  bacteria  infected  the 
wound  causing  blood  poison,  which  resulted  in  death,  the  Su- 
preme Court  of  Wisconsin  said: ^^^  "It  is  urged  that,  unless  the 
evidence  establishes  the  fact  that  the  bacterial  infection  occurred 
at  the  time  of  the  bodily  injury  by  the  fall,  it  cannot  be  found 
that  his  death  was  proximately  and  solely  caused  by  the  acci- 
dent. As  above  stated,  responsible  causation,  as  applied  in  the 
law,  is  not  dependent  on  time,  distance,  or  a  mere  succession  of 
events.  If  any  injury  is  inilicted  by  an  event,  and  it  is  found 
that  it  has  set  in  motion  all  the  succeeding  agencies  sharing  in 
the  result,  then  such  event,  as  the  efficient  producing  cause  of  the 
injury,  is  held  to  be  the  proximate  cause  of  the  injury.  Under 
such  circumstances,  the  causal  connection  in  the  chain  of  events 
is  shown  by  the  dependence  of  each  event. for  its  action  on  the 
one  preceding  it,  which  thus  form  a  continuous  whole,  with  a 
proximate  relationship  established  between  the  event  which  acted 
first  through  those  naturally  succeeding  and  the  point  of  injury. 
Apply  this  test  to  the. facts  before  us,  and  it  is  shown  that  no 
such  bacterial  infection  would  in  all  probability  have  occurred 
had  there  been  no  abrasion  of  the  skin.  This  leads  to  the  in- 
evitable inference  that  the  bacterial  infection  and  the  resultant 
septicemia  were  in  the  natural  course  of  events  dependent  upon 
and  set  in  motion  by  the  abrasion  of  the  skin  caused  by  the  fall. 
The  entry  of  bacteria  into  the  system  cannot  be  considered  as  an 
independent  cause  and  as  having  intervened  between  the  acci- 
dental fall  and  the  death,  because  of  the  fact  that  it  was  condi- 
tioned on  the  existence  of  the  abrasion  of  the  skin  and  was  wholly 
incidental  to,  and  set  in  motion  by,  it,  thus  making  it  one  of  the 
events  in  the  chain  of  causation. ' '  The  cause  of  the  death  as  well 
as  the  death  itself  must  be  accidental.^*'  In  holding  that  the 
company  is  not  liable  where  death  was  caused  partly  by  a  strain 
and  partly  by  a  pre-existing  attack  of  appendicitis,  the  Supreme 
Court  of  Connecticut  said:^**     "The  policy  now  before  us  in 

246  Gary  v.  Preferred  Accident  Ins.  Co.,  127  Wis.  67;  106  N.  W.  1055;  5 
L.  R.  A.  (N.  S.)  926. 

247Riiey  V.  Interstate  Business  Men's  Accident  Ass'n  (la.),  152  N. 
W.  617.    See  ante,  §  519. 

248Stanton  v.  Travelers'  Ins.  Co.,  83  Conn.  708;  78  Atl.  317;  34  L.  R.  A. 
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plain  language  insures  against  bodily  injury  effected  directly 
and  independently  of  all  other  causes,  through  external,  violent, 
and  Jlccidental  means.  Similar  policies  have  been  before  both 
State  and  Federal  courts,  and  the  concensus  of  opinion  is  that, 
if  any  injury  and  an  existing  bodily  disease  or  infirmity  concur 
and  co-operate  to  that  end,  no  liability  exists.  If,  however,  the 
disease  results  from  the  injury,  the  company  is  liable,  though 
both  co-operate  in  causing  death.  The  distinction  made  in  this 
particular  is  found  in  that  class  of  cases  where  the  infirmity  or 
disease  existed  in  the  insured  at  the  time  of  the  injury,  and,  on 
the  other  hand,  that  class  of  cases  where  the  disease  was  caused 
and  brought  about  by  the  injury.  And  even  in  cases  where  the 
insured  is  afflicted  at  the  time  of  the  accident  with  some  bodily 
disease,  if  the  accidental  injury  be  of  such  a  nature  as  to  cause  , 
death  solely  and  independently  of  the  disease,  liability  exists.^" 
It  appears  from  the  finding  that  at  the  time  that  the  doctor  sus- 
tained the  accident  his  appendix  was  in  an  abnormal  condition, 
and  subject  to  other  attacks  arising  from  straining  that  portion 
of  the  body;  that  the  attack  which  caused  his  death  would  not 
have  occurred  from  the  strain  caused  by  carrying  the  baskets 
of  soil,  except  for  the  conditions  created  by  the  attack  in  the 
fall  of  1907.  In  other  words,  when  he  sustained  the  accident,  he 
was  afflicted  with  appendicitis,  which  was  aggravated  by  the  in- 
jury, and  contributed  to  his  death.  The  death,  therefore,  was  not 
the  result  of  the  accident  alone,  but  was  caused  partly  by  the 
accident  and  partly  by  the  pre-existing  bodily  infirmity  of  the 
insured.  It  requires  no  argument  to  demonstrate  that  under  such 
circumstances  the  insurance  contract  now  under  consideration 
exempts  the  defendant  from  liability  from  an  injury  of  this  char- 
acter."  What  is  the  proximate  cause  is  as  a  rule  a  question  for 
the  jury.^^"    Under  an  accident  policy  the  fact  that  the  accident 

(N.  S.)  445.  See  also  Aetna  Life  Ins.  Co.  v.  Bethel,  140  Ky.  609;  131  S. 
W.  523;  Maryland  Casualty  Co.  v.  Morrow,  130  C.  C.  A.  179;  213.  Fed.  599; 
52  L.  R.  A.  (N.  S.)  1213. 

249  Modern  Woodmen  Ace.  Ass'n  v.  Shyrock,  54  Neb.  250,  259;  39  L.  I. 
A.  826;  74  N.  "W.-607. 

250  Patterson  v.  Ocean  Accident  &  Guaranty  Corp.,  25  App.  D.  C.  46; 
Continental  Casualty  Co.  v.  Lloyd,  165  Ind.  52;  73  N.  E.  824;  Binder  v. 
National  Masonic  Accident  Ass'n,  127  It    25;   102  N.  W.  190;  Continental. 
Casualty  Co,  v.  Hargarty,  28  Ky.  L.  925;  90  S.  W.  561;  Preferred  Accident 
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precedes  a  disease  causing  death,  or  that  insured  was  afflicted 
with  some  disease  not  the  proximate  cause  of  his  death,  is  no 
defense.^"  Under  an  accident  policy  stipulating  that  for  total 
disability  certain  payments  should  be  made  and  that  if  during 
the  period  of  such  disability,  and  within  ninety  days  from  the 
accident,  the  injury  should  directly,  independently  and  exclusive- 
ly of  all  other  causes,  result  in  permanent  paralysis  the  insurer 
would  pay  the  principal  sum.  It  was  held^^^  that  "the  insured 
when  injured  by  a  fall  was  suffering  from  a  disease  contributing 
to  his  paralysis,  such  paralysis  was  not  the  direct,  independent 
and  exclusive  result  of  the  fall,  though  it  hastened  the  paralysis. ' ' 
Over-exertion  producing  dilatation  of  the  heart  does  not  make 
death  due  to  accidental  means.^^' 

§  523.  ^XLore  Hazardous  Occupation.  —  "It  is  competent," 
says  the  Supreme  Court  of  Indiana,^^*  "for  the  parties  to  pro- 
vide in  the  policy  of  insurance  that  a  forbidden  hazard  shall  make 
the  policy  void,  or  that  the  amount  of  the  insurance  in  case  of 
increased  hazard,  shall  be  diminished  in  proportion ;  and,  in  case 
the  policy  itself  does  not  name  the  forbidden  or  increased  hazard, 
it  will  be  for  the  jury  to  determine  whether  such  change  in  the 
risk  has  taken  place  and  in  what  degree  the  risk  has  been  in- 
creased." Thus,  where  the  by-law  of  the  association  provided 
that,  "any  member  receiving  an  injury  while  engaged  tempo- 
rarily or  otherwise  in  an  occupation  more'  hazardous  than  the 
one  in  which  he  was  engaged  when  insured,  shall  be  entitled  to 
receive  only  such  indemnity  as  provided  for  in  the  class  or  occu- 
pation in  which  he  is  engaged  at  the  time  of  the  injury;"  it 
was  held,^^^  that  the  beneficiary  of  a  merchant,  who  is  accident- 
Ins.  Co.  V.  Fielding,  35  Colo.  19;  83  Pac.  1013;  Jiroch  v.  Travelers'  Ins.^ 
Co.,  145  Mich.  375;  108  N.  W.  728;  Driskell  v.  U.  S.  Health  &  Accident 
Ins.  Co.,  117  Mo.  App.  362;  93  S.  W.  880;  Continental  Casualty  Co.  v.  Pel- 
tier, 104  Va.  222;   51  S.  E.  209. 

251  Skinner  v.  Commercial  Travelers'  Mut.  Accident  Ass'n  (Mich.),  157 
N.  W.  105. 

252  Western  Indemnity  Co.  v.  MacKechnie  (Tex.  Civ.  A.),  185  S.  W.  615. 

253  Rock  V.  Travelers'  Ins.  Co.  (Cal.),  156  Pac.  1029. 

254  standard  L.  &  Ace.  Ins.  Co.  v.  Martin,  133  Ind.  376;   33  N.  E.  105; 

255  Union  Mut.  Ace.  Ass'n  v.  Frohard,  134  111.  228;  25  N.  E.  6^42;  10  L. 
R.  A.  383;  afCg.  33  111.  App.  178. 
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ally  killed  while  "Shunting  for  recreation,  can  recover  the  amount 
provided  for  the  occupation  of  "merchant"  instead  of  that  pro- 
vided for  a  "hunter."  The  court  says:  "The  word,  'occupa- 
tion, '  as  found  in  this  by-law,  must  be  held  to  have  reference  to 
the  vocation,  profession,  trade,  or  calling,  which  the  insured  is 
engaged  in  for  hire,  or  for  profit,  and  not  as  precluding  him  from 
the  performance  of  acts  and  duties  which  are  simply  incidents 
connected  with  the  daily  life  of  a  man  in  any  or  all  occupations ; 
or  from  engaging  in  mere  acts  of  exercise,  diversion  -or  recreation. 
This  view  is-  not  subversive  of  the  word,  temporarily,  found  in 
such  section,  for  there  would  be  full  opportunity  for  giving  force 
and  effect  to  it  in  the  fact  that  a  professional  man,  merchant,  or 
person,  in  some  other  calling  should  temporarily  abandon  such 
location  and  for  purposes  of  profit,  or  as  a  means  of  gaining  a 
subsistence,  temporarily  employ  himself  in  some  more  hazardous 
occupation."  Other  case  are  to  the  same  effect,  that  hunting 
for  pleasure  is  not  to  be  regarded  as  an  occupation,  and  is  not 
to  be  used  as  a  basis  of  classification  in  determining  the  amount 
of  indemnity  payable  to  the  insured.^^*  It  has  been  held  ^"  that 
a  proviso  of  an  accident  insurance  policy  that  the  insurer  shall 
not  be  liable  "if  the  insured  is  injured  in  any  occupation  or 
exposure  classed  by  this  company  as  more  hazardous  than  that 
here  given"  refers  to  classes  of  occupation,  and  not  to  particular 
acts  not  embraced  in  the  occupation  given,  and  hence  does  not 
defeat  recovery  for  the  accidental  death  of  one  insured  as  a 
mining  expert  while  casually  riding  on  a  locomotive.  So  a  bank 
cashier  does  not  as  a  matter  of  law,  lose  his  right  to  recover 
under  a  policy,  providing  that  it  shall  be  wholly  void  as  to  all 
accidents  occurring  while  engaged  in  any  professional  employ- 
ment or  exposure  not  rated  as  a  professional  occupation  by  saw- 
ing off  blocks  for  his  own  use  from  a  board.^^"     So  where  the 

256Wildey  Cas.  Co.  v.  Sheppard,  61  Kan.  351;  59  Pac.  651;  47  L.  R. 
A.  650;  WUkenson  v.  Travelers'  Ins.  Co.  (Tex.  Civ.  A.),  72  S.  W.  1016; 
Kentucky  L.  R.  A.  Ins.  Co.  v.  Franklin,  102  Ky.  512;  43  S.  W.  709; 
Thomas  v.  Masons,  etc.,  Ass'n,  64  App.  Div.  22;  71  N.  Y.  Supp.  692;  Star 
Ace.  Ins.  Co.  v.  Sibley,  57  111.  App.  315;  Holiday  v.  American  M.  Ace. 
Ass'n,  103  la.  178;  72  N.  W.  448. 

257  Berliner  v.  Travelers'  Ins.  Co.,  121  Cal.  458;  41  L.  R.  A.  467;  52 
Pac.  918. 

258  Hess  V.  Preferred,  etc.,  Ass'n,  112  Mich.  196;  79  N.  W.  460;  40  L.  R. 
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deceased  was  an  earthenware  manufacturer,  and  received  a  fatal 
injury  from  an  accident  which  happened  while  he  was  assisting 
in  hauling  hay  from  the  farm,  while  on  a  visit  to  his  grandfather, 
it  was  held  no  change  of  occupation  within  the  meaning  of  the 
policy.^^^  So,  where  a  teacher,  while  overlooking  a  building  he 
was  having  erected,  fell  from  the  second  story  and  was  killed, 
it  was  held  that  the  language  of  the  condition  had  respect  to~ 
employment  and  not  to  individual  acts.^^"  In  another  case,^" 
the  deceased  was  insured  as  "a  grocer  delivering  goods,"  an 
instruction  was  approved  tc  the  effect  that  a  grocer  delivering 
goods,  as  expressed  in  the  contract,  was  not  one  who  is  engaged 
as  a  dealer  in  groceries  and  habitually  delivers  in  person  goods 
sold  to  his  customers.  An  occasional  delivery  by  himself — the 
rule  being  that  delivery  is  made  by  others, — would  not  change  his 
occupation.  And  where  a  person  was  insured  as  a  "  farmer, ' '  the 
fact  that  he  was  drowned  while  saving  persons  from  a  wreck 
will  not  justify  the  defense  that  he  was  employed  in  "wrecking" 
at  the  time  of  his  decease.^*^  A  distinction  has  been  made  which 
is  illustrated  in  the  case  of  Estabrook  v.  Union  Casualty  &  Surety 
Pq_263  -vsrhere  the  court  said:  'The  plaintiff  was  insured  as  pro- 
prietor of  a  gristmill;  supervision  only,' — an  occupation  classed 
as  preferred.  The  policy  provided  that  in  case  of  an  injury  re- 
ceived in  any  occupation  or  exposure  classed  as  more  hazardous 
than  preferred,  the  insured  should  recover  only  such  amount 
as  the  premium  paid  would  have  purchased  at  the  rates  fixed 
for  such  increased  hazard.  Among  the  occupations  classed  as 
more  hazardous  was  that  of  farmer  and  farm  laborer.  On  the 
8th  day  of  July  the  plaintiff'  -v^ent  to  his  father's  farm  in  Dan- 
ville, to  assist  temporarily,  during  the  absence  or  disability  of 
his  father,  in  overseeing  the  work  of  haying,  then  being  carried 

A.  444.    See  also  Pox  v.  Mason's  Fraternal  Acident  Ass'n,  96  Wis.  390;  71 
N.  W.  363;  Yancy  v.  Aetna  Life  Ins.  Co.,  108  Ga.  349;  33  S.  E.  979;  John- 
son V.  London,  etc.,  Co.,  115  Mich.  86;  72  N.  W.  1115;  40  L.  R.  A.  440. 
269  Ins.  Co.  V.  Burroughs,  69  Pa.  St.  43. 

260  Stone's  Admrs.  v.  U.  S.  Casualty,  34  N.  J.  371.  See  also  Provident 
L.  Ins.  Co.  V.  Fennell,  49  111.  180;  Provident  L.,  etc.,  Co.  v.  Martin,  32 
Md.  310;   Miller  v.  Ins.  Co.,  39  Minn.  548;   40  N.  W.  839. 

261  Hall  V.  American  Masonic  Ace.  Ass'n,  86  Wis.  518;  57  N.  W.  366. 

262  Tucker  v.  Mut.  Ben.,  etc.,  Co.,  50  Hun.  50;   4  N.  Y.  Supp.  505. 

263  74  vt.  202;   52  Atl.  148. 
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on  by  hired  help.  On  the  following  day  a  shower  came  up,  and 
the  plaintiff  jumped  onto  a  horserake,  and  started  hastily  to  drive 
it  .under  cover,  and  was  injured  in  so  doing.  The  case  finds  that 
the  work  being  performed  by  plaintiff  at  the  immediate  time  of 
his  injury  was  work  ordinarily  performed  by  a  farmer  and  farm 
laborer.  It  is  doubtless  true  that  individual  acts  outside  the 
stated  occupation  do  not  constitute  a  change  of  employment, 
within  the  meaning  of  the  provision  above  recited.  Such  a  pro- 
vision may  well  be  construed  to  permit  the  occasional  doing  of 
the  various  acts  of  recreation,  exercise,  accommodation,  and  duty 
which  are  recognized  as  proper  incidents  in  the  lives  of  men  of 
all  occupations.  The  merchant  spends  a  day  in  hunting;  the 
agriculturist  acts  as  superintendent  of  police  at  a  fair ;  the  teacher 
look's  after  the  workmen  who  are  building  his  barn;  the  manu- 
facturer, visiting  a  relative,  assists  in  loading  hay^;  the  farmer 
goes  to  the  rescue  of  a  shipwrecked  crew ;  the  supervising  farmer 
repairs  a  bridge  upon  his  own  land, — and  these  things  are  held 
not  to  constitute  a  change  of  accupation.^"*  But  we  think  the 
work  in  which  plaintiff  was  engaged  at  the  time  of  his  injury 
cannot  be  treated  as  incidental  and  occasional,  within  the  mean- 
ing of  these  decisions.  His  was  not  the  case  of  a  visiting  relative 
who  rides  the  horserake,  or  throws  on  a  load  of  hay  by  way  of 
amusement,  exercise,  or  accommodation.  He  went  to  take  his 
father's  place  because  of  his  fatfier's  disability,  and  presumably 
would  have  continued  in  that  place  until  the  haying  was  done  if 
he  had  remained  uninjured,  and  his  father's  disability  had  con- 
tinued so  long.  The  work  undertaken  was  not  the  doing  of  a 
single  act,  nor  the  rendering  of  occasional  assistance.  It  was 
the  continuous  performance  of  the  series  of  acts  which  constitute 
the  occupation  of  haying  season.  In  thus  taking  his  father's 
place,  he  assumed,  for  the  time  being,  his  father's  occupation, 
and  brought  himself  within  the  clause  under  consideration.  It 
cannot  reasonably  be  said  that  the  company  assumed  the  hazard 
of  this  work  at  the  premium  charged  for  the  lesser  risk.     "We 

264Ass'n  V.  Frohard,  134  111.  228;  25  N.  B.  642;  10  L.  R.  A.  383;  23 
Am.  St.  Rep.  664;  Ass'n  v.  Kelsey,  46  111.  App.  371;  Stone's  Admrs.  v. 
Casualty  Co.,  34  N.  J.  L.  371;  Ins.  Co.  v.  Burroughs,  69  Pa.  43;  8  Am.  Rep. 
212;  Tucker  v.  Ins.  Co.,  50  Hun.  50;  4  N.  Y.  Supp.  505;  Society  v  Taylor, 
42  111.  App.  97. 
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reach  this  conclusion  without  considering  the  meaning  of  the 
term  'exposure,'  or  giving  any  effect  to  it."  The  phrase  "cattle 
shipper  and  tender  in  transit"  does  not  include  tender  of  horses 
in  transit.^''  It  is  a  question  for  the  jury  to  determine  whether 
a  man  is  injured  while  performing  an  act  peculiarly  embraced 
in  another  occupation  and  not  in  that  in  which  he  was  insured, 
as  where  a  stationary  engineer  was  killed  while  chopping  wood.^'^ 
A  "supervising  farmer,"  within  the  classification  of  an  accident 
policy,  may  include  one  who  does  light  physical  labor,  incidental- 
ly in  keeping  things  in  order  and  repair,  as  well  as  one  who  does 
no  physical  labor;  and  where  such  a  person  was  injured  while 
engaged  in  driving  posts  or  piles  for  a  private  bridge,  he  is  not 
at  the  time  of  his  death  engaged  in  the  occupation  of  pile  driver 
within  the  meaning  of  an  accident  insurance  policy  declaring 
such  an  occupation  more  hazardous  than  that  of  farming.^^'' 
Where  the  plaintiff  was  insured  as  a  jobber  and  contractor,  but 
was  injured  while  employed  as  a  farm  hand,  and  the  company 
had  a  classification  for  jobber  and  contractor,  but  not  for  farm 
hands,  it  was  held  that  after  the  injury  the  company  could  not 
classify  the  occupation  as  a  farm  hand,  so  as  to  lessen  the  amount 
to  be  recovered.^^'  A  cattle  dealer,  insured  under  an  accident 
policy  which  permits  him  to  attend  his  cattle  in  transit  on  the 
cars,  can  rightfully  do  on  such  a  trip  whatever  is  customary 
among  reasonably  prudent  caltle  dealers  under  like  circum- 
stances.^^^  The  word  "bicycling"  in  an  accident  policy  refers 
only  to  professional  riders,  not  to  one  riding  as  an  incident  and 
for  pleasure.^'^"  If,  under  the  contract,  an  employment  is  per- 
mitted different  from  the  one  named  in  the  application,  but  the 
amount  of  insurance  is  reduced  accordingly,  it  was  held  that 

265  Brock  V.  Brotherhood  Ace.  Co.  (Vt),  54  Atl.  176.  But  see  Loesch  v. 
Union  Casualty  and  Surety  Co.,  176  Mo.  654;  75  S.  W.  621. 

266  Eggenherger  v.  Guarantee  Mut.  Ace.  Co.,  41  Fed.  172. 

267  National  Ace.  Soc.  v.  Taylor,  42  111.  App.  97. 
268Bushaw  T.  Woman's  Mut.,  etc.,  Co.,  8  N.  Y.  Supp.  423. 

269  Pacific  Mut.  L.  Ins.  Co.  v.  Snowden,  7  C.  C.  A.  264;  58  Fed.  342; 
Jameson  v.  Continental  Cas.  Co.,  104  Mo.  App.  306;   78  S.  W.  812. 

270  Baldwin  v.  Fraternal  Ace.  Ass'n,  21  Misc.  124;  46  N.  Y.  Supp.  1016; 
Comstock  V.  Fraternal  Ace.  Ass'n,  116  Wis.  382;  93  N.  W.  22.  But  see 
Appel  V.  Aetna  L.  Ins.  Co.,  86  App.  Div.  83;  83  N.  Y.  Supp.  238;  alsa 
Eaton  V.  Atlas,  etc.,  Co.,  89  Me.  570;  36  Atl.  1048. 
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where  one  insured  as  a  "spare  conductor"  was  killed  while  per- 
forming the  duties  of  a  brakeman  the  amount  due  on  the  death 
of  a  brakeman  alone  could  be  reeovered.^'^  One  insured  as  a  yard- 
master  cannot  recover  if  injured  as  a  yard  conduetor.^''^  Nor  a 
blacksmith  if  injured  while  coupling  cars.^'^  But  one  insured 
as  a  railroad  employe  and  who  had  paid  a  higher  premium  in 
consequence,  can  recover  for  an  injury  received  while  boarding 
a  moving  train  incident  to  such  employment  although  at  the  time 
he  was  a  farmer  and  not  such  an  employe.^''*  Where  the  insured 
who  stated  his  occupation  to  be  that  of  a  "retired  gentleman" 
was  injured  while  operating  a  buzz  say  for  his  own  amusement 
it  was  held  that  the  operation  of  the  buzz  saw  was  not  incident 
to  the  occupation  or  condition  of  a  retired  gentleman.^'^  A  per- 
son who  is  baggage-checker  of  a  transfer  company  which  busi- 
ness requires  him  to  meet  and  board  incoming  trains  and  check 
baggage  to  other  railroad  lines  is  a  "railroad  employe,"  within 
the  meaning  of  that  expression  in  an  accident  insurance  policy.^''^ 
So  an  "iceman,  proprietor,"  is  engaged  in  his  occupation  while 
engaged  in  the  delivery  of  ice,  although  proprietor  of  the  busi- 
ness, in  spite  of  the  fact  that  the  rules  of  the  company  provide 
that  one  delivering  ice  cannot  receive  so  large  a  weekly  sum^ 
as  a  proprietor.^"  So  the  occupation  of  "livery  stable  proprietor 
(not  working),"  is  correctly  stated  although  he  sometimes  hitched 
up  a  horse  and  drove  persons  out.^''^  A  classification  on  the 
back  of  a  policy  will  not  control  the  express  stipulation  in  the 
policy.^'^    Unless  so  stipulated  in  the  policy  a  change  in  the  risk, 

27iAldrich  v.  Mercantile  Mut.  Ace.  Ass'n,  149  Mass.  457;  21  N.  E.  873. 

272  Moore  v.  Citiz'ens'  M.  L.  Ins.  Co.,  75  Hun.  262;  26  N.  Y.  Supp.  1014. 
See  also  Hoffman  v.  Standard  L.  &  A.  Co.,  127  N.  C.  337;  37  S.  B.  466. 

273  Standard  L.  &  A.  Ins.  Co.  v.  Taylor,  12  Tex.  Civ.  A.  386;  34  S.  W. 
781.    See  also  McNevin  v.  Canadian,  etc.,  Co,.,  32  Ont.  284. 

274  Employers'  Liability  Ass.  Corp.  v.  Rochelle,  13  Tex.  Civ.  A.  232;  35 
S.  W.  869. 

275Knapp  v.  Preferred  Mut.  Ace.  Ass'n,  53  Hun.  84;  6  N.  Y.  Supp.  57. 
See  also  Dennison  v.  Masons,  etc.,  Ace.  Ass'n,  59  App.  Div.  294;  69  N.  Y. 
Supp.  291. 

276  Cotton  V.  Fidelity  &  Casualty  Co.,  41  Fed.  506. 

277Neafle  v.  Manufacturers  Ace.  Indemnity  Co.,  55  Hun.  Ill;  8  N.  Y. 
Supp.  202. 

278  Brink  v.  Guarantee  Mut.  Ace.  Ass'n,  7  N.  Y.  Supp.  847. 

279  Ford  V.  U.  S.  Mut.  Ace.  Relief  Co.,  148  Mass.  153;  19  N.  El  169; 
Stone  V.  United  States  Casualty  Co.,  34  N.  J.  L.  371. 
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whether  increasing  the  hazard  or  not,  will  not  avoid  the  con- 
tract.^^"  Where  a  policy  contained  a  provision  that  it  should  not 
cover  injuries  received  in  ' '  adventures  into  wild  and  uninhabited, 
or  uncivilized  regions"  the  company  was  held  liable  where  the 
insured  had  started  on  a  journey  into  the  interior  of  Alaska  but 
was  drowned  while  navigating  a  well-known  bay  on  the  sea  coast 
before  he  had  entered  upon  the  inland  journey.^^^ 

§  524.  The  Same  Subject — Later  Cases. — From  the  authorities 
cited  in  the  preceding  section  it  appears  that  the  general  rule  is 
that  casual  or  incidental  acts  pertaining  to  another  employment 
do  not  constitute  a  change  of  employment  within  the  meaning 
of  an  accident  policy  providing  for  forfeiture,  or  reduced  com- 
pensation, when  the  insured  changes  his  occupation.  The  word 
"occupation"  in  an  insurance  policy  has  reference  to  a  voca- 
tion, trade,  or  calling,  and  not  to  a  performance  of  acts  of 
exercise,  diversion,  or  recreation.  The  term  applies  simply  to  that 
which  at  the  time  of  the  accident  constitutes  the  principal  busi- 
ness, or  pursuit,  of  the  assured.^^^  A  change  of  occupation  such 
as  will  defeat  the  policy  must  be  a  permanent  change,  or  a  tem- 
,  porary  change  which,  in  all  substantial  respects  for  the  time  being 
is  a  change  of  occupation.  The  policy  is  not  defeated  by  the  per- 
formance of  some  individual  act,  or  indulging,  or  engaging,  in 
some  particular  exposure  which  is  of  a  more  hazardous  nature 
than  that  attending  the  fixed  occupation  given  by  the  insured 
upon  which  the  insurance  was  effected.  So  where  a  brakeman 
was  injured  while  making  an  ascension  in  a  balloon,  it  was  held 
that  there  was  no  change  of  occupation,^*^  or  where  the  pro- 
prietor of  a  trucking  concern  met  his  death  while  operating,  an 
elevator  on  one  occasion,^^*  or  where  a  manufacturer  of  infusorial 
earth,  whose  duties  were  described  to  be  office  and  traveling 
duties,  was  injured  while  assisting  in  experiments  conducted  by 

280  Provident  L.  Ins.  Co.  v.  Pennell,  49  111.  180. 

281  Aetna  Life  Ins.  Co.  v.  Frierson,  51  C.  C.  A.  424;  114  Fed.  56. 

282  Kenny  v.  Bankers'  Accident  Ins.  Co.,  136  la.  140;   113  N.  W.  566; 
Aetna  Life  Ins.  Co.  v.  Dunn,  138  Fed.  629;  71  C.  C.  A.  79. 

283  Pacific  Mut.  Life  Ins.  Co.  v.  Van  Fleet,  47  Colo.  401;  107  Pac.  1087. 

284  Gotfredson  v.  German  Commercial  Accident  Co.,  218  Fed.  582;   134 
C.  C.  A.  310;  L.  R.  A.  1915-B  312. 
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on9  of  his  chemists.^*^  In  the  case  cited  the  Court  said :  ' '  Occu- 
pation is  a  term  of  broad  significance  and  includes  the  trade, 
calling,  profession,  office,  employment,  or  business,  by  which  one 
usually  gets  his  living.  It  is  not  incidental,  recreatory,  or  even 
necessary  suspension  of  the  performance  of  regular  duty  which 
constitutes  a  change  of  occupation.  Vacation  expedients  differ 
almost  as  widely  as-  the  temperaments  of  men.  The  occasional 
recurrence  for  diversion,  or  recuperation,  to  tilling  the  soil  does 
not  convert  the  business,  or  profesional,  man  into  a  farmer.  The 
statesman  felling  trees  for  exercise  could  not  thereby  be  classified 
properly  as  wood-chopper  by  occupation.  Where  the  nature  of 
the  employment  is  narrow  and  classification  is  strict  and  closely 
subdivided,  change  from  one  class  of  compensated  work  to  an- 
other may  effect  a  change  as  was  held  in  Aldrich  v.  Mercantile 
Mut.  Accident  Ass'n."^*'  Thus  occasional  waiting  on  customers 
in  a  saloon  does  not  establish  a  breach  of  warranty  as  to  occu- 
pation.^*' So  a  change  of  occupation  did  not  result  from  a 
traveling  man  going  to  his  father's  ranch  while  he  was  waiting 
for  another  position,^**  or  one  insured  as  a  draftsman  when  in- 
jured while  operating  a  press  drill  for  recreation,^*'  or  a  contrac- 
tor, whose  duties  were  described  as  traveling  and  supervising, 
killed  by  an  explosion  while  attempting  to  adjust  a  tank  of  a 
heating  plant.^'"  The  word  "supervision"  used  in  an  applica- 
tion does  not  necessarily  exclude  all  manual  labor.^'^  A  classi- 
fication of  laborers  engaged  about  oil  mills  as  extra  hazardous 
does  not  include  labor  in  handling  gasoline.^'^  A  condition  as 
to  change  of  occupation  does  not  forbid  acts  necessarily  implied 
from  the  vocation,  but  applies  to  a  regular  occupation  in  a  class 

285Eversoii  v.  General  Fire  &  Life  Assur.  Co.,  202  Mass.  169;   88  N. 
E.  659.  "  .  ^ 

286  149  Mass.  457;   21  N.  E.  873. 

287  Collins  V.  Metropolitan  Life  Ins.  Co.,  32  Mont.  329;  80  Pac.  609-109?; 
Franklin  Life  Ins.  Co.  v.  American  Nat.  Bank,  74  Ark.  1;  84  S.  W.  789. 

288  Simmons  v.  Western  Travelers'  Accident  Ass'n,  79  Neb.  20;  112  N. 
"W.  365. 

289  Montgomery  v.  Continental  Casualty  Co.,  131  La.  475;  59  Sou.  907. 

290  Miller  v.  Mo.  State  L.  Ins.  Co.,  168  Mo.  App.  330;  153  S.  W.  1080. 

291  Peterson  v.  Time  Indemnity  Co.,  152  Wis.  562;   140  N.  W.  286. 
292Roseberry  v.  American  Ben.  Ass'n,  142  Mo.  App.  552;  121  S.  W.  785. 
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other  than  that  named  in  the  policy.^^'  A  somewhat  stricter  rtile 
regarding  what  constitutes  a  change  of  occupation  has  often  been 
applied,  thus  where  a  man  insured  as  a  druggist  deemed  to  be  a 
select  risk,  moved  upon  a  tract  of  land  and  engaged  in  its  culti- 
vation, the  occupation  of  a  farmer,  or  supervising  fariner,  being 
a  more  hazardous  risk,  it  was  said:^'*  "The  term  'occupation' 
as  employed  in  the  policy,  implies  simply  that  which  at  the  time 
of  the  accident  giving  the  cause  of ,  action  constituted  the  as- 
sured's  principal  business  or  pursuit;  that  which  engaged  his 
attention  and  time,  as  distinguished  from~  that  which  is  inci- 
dentally connected  with  the  life  of  men  in  any  or  all  occupa- 
tions. Was  the  assured  engaged  in  the  business  of  a  druggist 
at  the  time  of  the  accident,  when  he  had  not  conducted  a  drug 
store  or  had  anything  to  do  with  one  for  eight  months?  Was 
he  still  a  druggist  because  now  and  then  he  sought  to  collect 
some  outstanding  accounts  connected  with  the  former  business? 
Was  he  engaged  in  the  occupation  of  a  druggist  because  he 
harbored  in  his  mind  a  desire  or  purpose  at  some  time  in  the 
future  to  resume  such  business,  dependent  upon  several  condi- 
tions, which  would  enable  him  to  engage  therein  at  some  in- 
definite time  and  at  some  unascertained  place?  The  very  ques- 
tions suggest  answers  in  the  negative."  So  it  has  been  held 
that  an  injury  received  while  a  person  insured  as  a  farmer  was 
accidentally  killed  while  on  a  hunting  trip,  there  was  a  change 
of  occupation.  The  court  said:  "If  following  wild  deer  with 
guns  with  the  expressed  intention  of  killing  them  is  not  an  act 
pertaining  to  the  occupation  of  hunting,  there  can  be  no  such 
act.  A  man  might  carry  a  gun  without  performing  an  act  per- 
taining to  hunting,  but,  when  he  is  on  a  hunting  expedition' and 
is  engaged  in  the  very  act  of  attempting  to  kill  a  deer  when 
he  is  shot  by  his  companion,  it  is  clear  that  his  acts  were  those 
pertaining  to  the  occupation  of  hunting.  To  hold  otherwise 
would  be  to  say  that  no  one  could  perform  acts  pertaining'  to  the 

293Thorne  v.  Casualty  Co.  of  Amerjca,  106  Me.  274;  76  Atl.  1106;  Batten 
v.  Modern  Woodmen  of  America,  131  Mo.  App.  381;  111  S.  W.  513;  Miller 
V.  Missouri  State  Life  Ins.  Co.,  168  Mo.  App.  330;  153  S.  W.  1080;  Taylor 
V.  Illinois  Commercial  Men's  Ass'n,  84  Neb.  799;  122  N.  W.  41;  24  L.  R. 
A.  (N.  S.)  1174. 

2M  Aetna  Life  Ins.  Co.  v.  Dunn,  71  C.  C.  A.  79;  138  Fed.  629. 
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oeeupaiion  of  a  hunter  unless  he  was  a  professional  hunter.  We 
think  such  a  position  untenable. ' '  ^'^  To  make  a  manual  of  acci- 
dent insurance  classifying  insurance  risks  a  part  of  the  contract, 
it  must  be  plainly  referred  to  therein.^^* 

§  525.  Voluntary  Exposure  to  Unnecessary  Danger:  Obvious 
Risk — Due  Diligence  to  Avoid  Danger. — Accident  policies  usually 
provide  that  the  insurance  shall  not  cover  "where  the  death  or 
injury  may  have  happened  in  consequence  of  voluntary  exposure 
to  unnecessary  danger,  hazardous  or  perilous  adventure;"  or 
where  the  injury  or  death  has  occurred  where  the  risk  was  "ob- 
vious." The  party  insured  is  also  required  "to  use  all  due  dili- 
gence for  personal  safety  and  protection."  These  conditions 
may  be  appropriately  discussed  at  the  same  time.  The  United 
States  Court  of  Appeals,^'''  has  approved  an  instruction  as  fol- 
lows :  "An  exposure,  in  order  to  have  been  a  contributing  cause, 
and  so  defeat  the  plaintiff's  right  to  recover,  must  be  something 
beyond  the  ordinary,  or  a  wanton,  a  piece  of  gross  carelessness, 
as  we  would  term  such  in  our  designation,  of  a  person's  conduct 
ill  the  usual  walks  of  life."  It  is  where  a  man  "acts  so  recklessly 
and  carelessly  that  he  shows  an  utter  disregard  of  a  known  dan- 
ggj.  >'298  ]\^Q^  however  mere  carelessness.^^^  The  Supreme  Court 
of  Pennsylvania,^""  has  said:  "To  make  him  (assured)  guilty  of 
a  voluntary  exposure  to  danger  he  must  intentionally  have  done 
some  act  which  reasonable  and  ordinary  prudence  would  pro- 
nounce dangerous. ' '  So,  in  that  case,  it  was  held  that  the  assured 
was  not  guilty  of  a  voluntary  exposure  to  danger  although  he 
stepped  off  a  railway  train,  stopped  at  a  drawbridge  at  night,  and 
fell  through  a  concealed  hole  in  the  bridge  and  was  killed.  It 
was  shown  that  other  passeng'ers  alighted  and  the  lantern  of  the 
brakeman  cast  its  shadow  over  the  hole,  making  it  impossible 

235  Lane  v.  General  Accident  Ins.  Co.  (Tex.  Civ.  App.),  113  S.  "W.  324. 
See  also  Green  v.  National  Casualty  Co.,  87  Wash.  237;  151  Pac.  509. 

296  Miller  v.  Missouri  State  Life  Ins.  Co.,  168  Mo.  App.  330;  153  S. 
W.  1080. 

297  Manufacturers  Accident  Indemnity  Co.  v.  Dorgan,  7  C.  C.  A.  588;  58 
Fed.  945;  22  L.  R.  A.  620. 

298  De  Loy  v.  Travelers'  Ins.  Co.,  171  Pa.  St.  1;  32  Atl.  1108. 

299  Lehman  v.  Great  Eastern,  etc.,  Co.,  158  N.  Y.  689;   53  N.  E.  1127. 
sooBurkhard  v.  Travelers'  Ins.  Co.,  102  Pa.  St.  262;  s.  c.  48  Am.  R.  205. 
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for  the  assured  to  see  it.  The  court  continues:  "It  is  true,  that 
he  voluntarily  left  the  car,  but  a  clear  distinction  exists  between 
a  voluntary  act  and  a  voluntary  exposure  to  danger.  Hidden 
danger  may  exist,  yet  the  exposure  thereto  without  any  knowl- 
edge of  the  danger  does  not  constitute  a  voluntary  exposure  to 
it.  The  approach  to  an  unknown  and  unexpected  danger  does  not 
make  the  act  a  voluntary  exposure  thereto.  The  result  of  the 
act  does  not  necessarily  determine  the  motive  which  prompted 
the  action.  The  act  may  be  voluntary  yet  the  exposure  involun- 
tary. The  danger  being  unknown  the  injury  is  accidental."  The 
insured  must  be  aware  of  the  danger  and  voluntarily  assume 
it.^"^  The  term  means  "a  conscious  intentional  exposure,  some- 
thing which  one  is  willing  to  take  the  risk  of. ' '  ^"^  The  question 
is  usually  one  of  fact  and  for  the  jury.^"'  There  can  be  no 
voluntary  exposure  if  the  insured  was  ignorant  of  the  danger,'"* 
and  eases  as  to  contributory  negligence  do  not  apply.'"^  Al- 
though under  the  peculiar  wording  of  the  contract  the  principles 
of  the  law  of  negligence  may  govern.^"*  In  a  case  in  New  York,^"^ 
the  assured  was  crossing  a  railroad  track  and,  when  part  the  way 
over,  had  his  view  obstructed.  As  he  was  approaching  he  was 
called  to,  to  look  out,  but,  hastening  forward,  was  killed  by  the 
train.  It  was.  held  that  whether  he  had  used  due  diligence,  was 
for  the  jury  to  determine.  In  defining  the  word  "voluntary"  the 
court  said:  "The  word,  of  course,  in  same  way  refers  to  the 
action  of  the  will,  used  as  it  is  in  the  policy  by  an  insurance 
company,  to  be  understood  by  men  of  ordinary  information  and 
intelligence.  It  does  not  involve  the  opposing  view  of  philoso- 
phers as  to  free  will  or  determinism;  but  by  all  it  is  considered 

301  Ashenfelter  v.  Employers,  etc.,  Corp.,  87  Fed.  682;   31  C.  C..A.  193; 
59  U.  S.  App.  479. 

302  Johnson' V.  London,  etc.,  Co.,  115  Mich.  86;  72  N.  "W.  1115;  40  L.  R. 
A.  440. 

303  ColliTis  V.  Fidelity,  etc.,  Co.,  63  Mo.  App.  253. 

304  Commercial,  etc.,  Ass'n  v.  Sprinsteen,  23  Ind.  App.  657;   55  N.  22. 
973. 

305  Travelers'  Ins.  Co.  v.  Randolph,  24  C.  C.  A.  305;   78  Fed.  754;   47 
U.  S.  App.  260. 

306  Price  V.  Standard  L.  &  A.  Ins.  Co.,  92  Minn.  238;  99  N.  W.  887. 

307  Duncan  v.  Travelers'  Mut.  Ace.  Ass'n,  59  N.  Y.  Sup.  Ct.  145;  13  N. 
Y.  Supp.  620. 
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that  the  will  acts  from  motives  springing  from  things  external 
to  the  will  and  that  such  motives  have  an  influence  more  or  less 
controlling  upon  the  will  and  tending  to  induce  it  to  act  in  a 
certain  way.  In  common  apprehension  in  respect  to  the  ordinary- 
transactions  of  life,  if  the  external  circumstances  would  have  such 
a  controlling  influence  upon  a  man  of  ordinary  prudence  and  in- 
telligence that  he  would  take  a  certain  course,  that  course  would 
not  be .  considered  voluntary  on  his  part,  his  course  would  not 
be  freely  taken.  It  would  be  controlled  by  external  circum- 
stances. ' '  The  following  occurrences  have  been  held  not  to  come 
within  the  exception  so  as  to  relieve  the  company:  "Where  a 
traveler  by  railroad,  while  asleep  and  unconscious,  involuntarily 
arose  and  walked  to  the  car  platform  and  fell  therefrom  and 
was  killed.'"^  "Where  the  engineer  on  a  locomotive,  while  going 
into  the  tender  to  put  on  a  brake,  which  was  properly  the  fire- 
man's business,  slipped,  fell  and  was  killed,  it  was  held  he  was 
not  needlessly  exposing  himself.^"'  Where  the  person  injured 
stood  upon  the  joist  of  the  second  floor  of  a  building  which  was 
being  erected  for  him  and  it  broke,  caused  him  to  fall  and  be 
killed,  it  was  held  that  he  was  using  due  diligence  at  the  time.^" 
So  an  attempt  to  get  upon  the  cars-  while  they  are  in  motion  is 
not  always  a  willful  and  wanton  exposure  to  unnecessary  dan- 
ger.'^^  So  where  a  passenger,  after  the  train  had  reached  his 
station,  got  off  and  after  the  train  had  hegnn  to  move,  attempted 
to  get  on  while  the  train  was  in  motion  and  was  killed,  the  court 
held  that  it  was  natural  and  prudent  for  a  man  who  wanted  to  go 
on  in  the  train  to  get  on  while  it  was  moving.^^^  And  passing 
from  one  car  to  another  while  in  motion,  in  a  way  that  was  con- 
templated and  was  possible,  is  not  exposure  to  unnecesary  dan- 
ger unless  done  at  night.^^^    So  the  cleaning  of  a  gun  not  known 

308  Schneiderer  v.  Travelers'  Ins.  Co.,  58  Wis.  13. 

S09.provident  L.,  etc.,  Co.  v.  Martin,  32  Md.  310. 

sio  Stone  v.  U.  S.  Casualty  Co.,  34  N.  J.  L.  371. 

811  Schneider  v.  Provident,  etc.,  L.  Ins^  Co.,  24  Wis.  28;  Sawyer  v. 
U.  S.  Casualty  Co.,  8  Am.  L.  R.  (N.  S.)  233. 

3i2Tooley  v.  Railway  Pass.  Ass'n,  3  Biss.  399;  Fed.  Cas.  No.  14,098. 
See  also  Pacific  Mut.  L.  Ins.  Co.  v.  Snowden,  7  C.  C.  A.  264;  58  Fed.  342; 
12  U.  S.  App.  704. 

313  Sawtell  V.  Ry.  Pass.  Ass'n  Co.,  15  Blatchf.  216.  See  also  Robinson 
v.  U.  S.  Ben.  Soc,  132  Mich.  695;  94  N.  W.  211. 
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to  be  loaded,  which  is  discharged  on  account  of  an  unknown 
defect,  is  not  a  voluntary  exposure  to  unnecessary  danger.^^*  In 
the  case  last  cited  the  court  says :  "We  do  not  think  these  words 
the  entire  equivalent  of  ordinary  negligence.  A  degree  of  con- 
sciousness of  danger  is  necessary  before  there  could  be  that 
voluntary  exposure  to  unnecessary  danger  required  to  prevent 
indemnity. ' '  One  does  not  voluntarily  expose  himself  to  unneces- 
sary danger  by  attempting  to  scale  a  bank  with  a  loaded  gun.^^^ 
Nor  by  attempting  to  ford  a  swollen  stream,  although  it  was 
known  that  such  an  attempt  would  be  attended  with  danger.'^' 
Nor  by  using  a  rope  sling  in  an  attempt  to  get  pigeons  out  of 
the  loft  of  a  barn.^^''  Nor  by  seining  in  a  river  in  which  there 
were  sink  holes.'^'  Nor  by  traveling  during  a  storm  and  being 
frozen  to  death.'^'  Nor  does  an  unarmed  man  voluntarily  ex- 
pose himself  to  unnecessary  danger  by  advancing  with  offensive 
words,  upon  one  with  whom  he  had  previously  had  trouble  but 
whom  he  did  not  know  was  armed,  and  who  killed  him.^^"  Nor 
one  who,  passing  out  on  the  street  about  midnight,  -from  a  house 
of  ill-fame,  was  killed  in  a  controversy  arising  about  the  payment 
for  a  hack.^^^  Where  the  insured,  while  asleep  on  the  top  of  the 
boilers  of  a  steamboat,  was  injured  by  steam  escaping  from  the 
safety  valve,  it  was  held  that  he  did  not  voluntarily  expose  him- 
self to  unnecesary  danger,  unless  he  was  conscious  of  the  danger, 
it  not  being  sufficient  to  preclude  him  from  recovery  that  he  had 
been  warned  of  the  danger  of  being  on  the  top  of  the  boilers.^'^ 

31*  Miller  v.  Am.  Mut.  Ace.  Ins.  Co.,  92  Tenn.  167;  21  S.  W.  39;  Union 
Cas.  Co.  V.  Goddard   (Ky.),  76  S.  W.  832;   25  Ky.  L.  R.  1035. 

315  Cornell  v.  Fraternal  Ace.  Ass'n,  6  N.  D.  201;  40  L.  R.  A.  437;  69 
N.  W.  191.  But  see  Sargent  v.  Central  Ace.  Ins.  Co.,  112  Wis.  29;  87 
N.  "W.  769. 

316  United  States  Mut.  Ace.  Ass'n  v.  Hubbell,  56  Ohio  St.  516;  40  L. 
R.  A.  453;  47  N.  E.  544. 

3i7Matthes  v.  Imperial  Aec.  Ass'n,  110  la.  222;  81  N.  W.  484. 

318  Conboy  v.  Railway  Officials',  etc.,  Ass'n,  17  Ind.  App.  62;  46  N.  E.  363. 

319  Northwest  Commercial  Travelers'  Ass'n  v.  London,  etc.,  Co.,  10 
Manitoba,  537. 

320  Union  Casualty  and  Surety  Co.  v.  Harroll,  98  Tenn.  591;  40  S.  W. 
1080.  See  also  Campbell  v.  Fidelity  &  Casualty  Co.,  109  Ky.  661;  60 
S.  "W.  492. 

321  Jones  V.  United  States  Mut.  Aec.  Ass'n,  92  la.  652;  61  N.  W.  485. 

322  Travelers'  Ins.  Co.  v.  Clark,  109  Ky.  350;   59  S.  W.  7. 
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And  so  where  injuries  are  received  while  attempting  to  rescue 
persons  from  supposed  danger,  the  company  is  still  liable.'^' 
Nor  can  it  be  said  that  where  the  passenger  on  a  railroad  train 
goes  out  on  the  platform  while  the  train  is  in  motion  because  he 
is  overcome  by  heat  of  the  car,  or  suffering  from  nausea,  he 
voluntarily  exposes  himself  to  unnecessary  danger.'^^  So  where 
the  insured  was  found  on  the  railroad  tracks  in  a  situation  which 
showed  that  he  had  been  killed  by  a  certain  train,  but  the  evi- 
dence did  not  show  the  other  circumstances  attending  the  manner 
he  had  come  to  his  death,  the  court  on  appeal  refused  to  disturb 
the  verdict  for  the  plaintiff.^^^  And  where  the  accident  occurs 
and  injuries  result  because  of  exposure  to  a  danger  contemplated 
by  the  parties,  the  company  is  liable,  as  where  a  man,  insured  as 
a  brick  mason,  was  injured  while  engaged  in  doing  something 
pertaining  to  his  occupation.^^*  Or  where  a  brakeman  was  killed 
by  an  accident  while  engaged  in  the  discharge  of  his  duties,^^''  or 
where  a  baggage  checker  for  a  transfer  company  was  killed  while 
boarding  a  moving  train.^^^  So  where  an  employe  of  a  railroad 
company  was  killed  while  on  the  track  by  a  train,  having  been 
sent  there  to  shovel  snow  from  the  crossing.  It  was  held,'^^  that 
the  question  whether  he  was  voluntarily  exposing  himself  to 
unnecessary  danger  or  failed  to  use  due  vigilance  was  for  the 
jury.  And  where  the  policy  excepts  injuries  occasioned  by  lifting 
or  over-exertion  by  the  insured,  the  lifting  and  over-exertion 
must  be  voluntary  and  unnecessary  and  reckless  and  intentional, 
and  not  used  in  an  emergency  of  danger.^^"    It  has  been  held,^'^ 

323  Tucker  v.  Mut.  Ben.  L.  Co.,  50  Hun.  50;  4  N.  Y.  Supp.  505;  Williams 
V.  U.  S.  Mut.  Ace.  Ass'n,  14  N.  Y.  Supp.  728. 

324  Marx  V.  Travelers'  Ins.  Co.,  39  Fed.  321. 

326  Badenfeld  v.  Mass.  Mut.  Ace.  Ass'n,  154  Mass.  77;  27  N.  E.  769. 

326  Wilson  V.  N.  W.  Mut.  Ace.  Ass'n,  53  Minn.  470;  55  N.  W.  626. 

327  National  Ben.  Ass'n  v.  Jackson,  114  111.  535;  2  N.  E.  414.  See  also 
Shilling  V.  Accidental  Death  Ins.  Co.,  1  F.  &  P.  116. 

328  Cotton  V.  Fidelity  &  Casualty  Co.,  41  J^ed.  506. 

329  Freeman  v.  Travelers'  Ins.  Co.,  144  Mass.  572;  12  N.  E.  372. 

330  Reynolds  v.  Equitable  Ace.  Ass'n,  49  Hun.  605;  59  Hun.  13;  IN.  Y. 
Supp.  738.  See  also  Metropolitan  Ace.  Ass'n  v.  Bristol,  69  111.  App.  492; 
Rustin  V.  Standard  L.  &  A.  Ins.  Co.,  58  Neb.  792;  79  N.  W.  712;  46  L.  R. 
A.  253;  Standard  L.  &  A.  Ins.  Co.  v.  Schmaltz,  66  Ark.  588;  53  S.  W;. 
49.  See  also  McKinley  v.  Bankers'  Ace.  Ins.  Co.,  106  la.  81;  75  N.  W.  670; 
Rose  v.  Commercial,  etc.,  Ass'n,  12  'Pa.  Super.  Ct.  394. 

331  Travelers'  Ins.  Co,  v,  Jones,  80  Ga.  541;  7  S.  E.  83.  J231 
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that  it  a  voluntary  exposure  to  unnecessary  danger  during  a  dark 
and  rainy  night  for  a  person,  with  two  packages  in  his  hands, 
to  attempt,  by  choice,  to  pass  over  a  trestle  which  he  knows  to 
be  dangerous,  other  ways  of  travel  being  open  to  him,  and  this, 
too,  although  it  was  his  usual  way  of  travel  to  his  home  and  he 
had  been  going  that  way  for  ten  years  and  many  others  went  the 
same  way.  And  so  where  the  assured,  in  order  to  avoid  arrest, 
attempted  to  escape  from  a  second  story  window  of  a  house 
by  means  of  a  strip  of  ticking  selvage  six  inches  wide,  it  was 
held  that  it  was  a  plain  case  of  voluntary  exposure  to  unnneces- 
sary  danger.^^^  Walking  on  a  railroad  track  a  dark  and  rainy 
night  at  a  time  when  deceased  knew  trains  were  frequently  pass- 
ing both  ways  is  an  "obvious"  risk.^^'  It  is  voluntary  exposure 
to  unnecessary  danger  for  a  person  to  drive  into  a  railroad  yard 
and  across  the  tracks  after  having  been  warned  of  danger.''*  So 
to  run  on  a  railroad  track  in  front  of  a  moving  train,  in  order 
to  get  on  a  train  approaching  in  another  direction.''^  Or  to  cross 
between  the  cars  of  a  freight  train.''^  Or  going  on  the  platform 
of  a  car  before  arriving  at  a  station.''''  Although  it  has  been 
held  that  it  is  a  question  for  the  jury.'"  Jumping  from  a  moving 
train  is  within  the  exception,'"  and  so  is  sitting  on  the  end  of 
the  ties  near  the  rails  of  a  railroad  track.'**  Or  unnecessarily 
crossing  the  track  in  a  yard  to  have  a  walk  to  the  station.'" 
It  has  been  held  that  it  is  not  as  a  matter  of  law  a  voluntary 
exposure  to  unnecessary  danger  to  attempt  to  board  a  moving 

332  Shaffer  v.  Travelers'  Ins.  Co.  (111.),  22  N.  B.  589;  affg.  31  111.  App. 
112. 

333  Lowell  V.  Ace.  Ins.  Co.,  5  Ins.  L.  J.  877;  Wright  v.  Sun  Mut.  Ins. 
Co.,  29  Upper  Canada  (C.  P.),  221. 

334Nelll  V.  Travelers'  Ins.  Co.,  17  Can.  L.  J.  44. 

335Tuttle  V.  Travelers'  Ins.  Co.,  134  Mass.  175;  s.  c.  45  Am.  R.  316. 

336Wlllard  V.  Masonic  Eq.  Ace.  Ass'n,  169  Mass.  288;  47  N.  E.  1006; 
3hevlin  v.  Mut.  Ace.  Ass'n,  94  "Wis.  180;  68  N.  W.  866;  36  L.  R.  A.  52; 
Bean  v.  Employers',  etc.,  Corp.,  50  Mo.  App.  459. 

337  0verbeck  v.  Ins.  Co.,  94  Mo.  App.  453;  68  S.  W.  236. 

338  Travelers'  Ins.  Co.  v.  Randolph,  24  C.  C.  A.  305;  47  U.  S.  App.  260; 
78  Fed.  754. 

339  Smith  V.  Preferred  M.  Ace.  Ass'n,  104  Mich.  634;  62  N.  W.  990. 

340  Standard  L.  &  A.  Ins.  Co.  v.  Langston,  60  Ark.  381;  30  S  W.  427; 
Martin  v.  Protective  Ass'n,  9  Ont.  W.  N.  460. 

341  Glass  V.  Masons  Frat.  Aec.  Ass'n,  112  Fed,  495. 
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train  5"  nor  a  moving  street  car.'"  And  so  where  a  passenger 
was  injured  by  putting  his  arm  out  a  car  window.'"  "Where  the 
assured  undertook  in  the  day-time  to  cross  railroad  tracks  near 
a  station  at  a  place  where  they  were  commonly  crossed  by  people 
with  permission  of  the  company,  and  he  was  struck  and  killed 
by  a  detached  freight  car  which  had  been  "kicked  along  the 
track, ' '  the  sight  of  which  was  cut  off  by  an  um.brella  which  he 
carried,  to  protect  himself  from  the  rain,  it  was  held,'*^  that  the 
question  whether  the  insured  was  violating  a  condition  of  the 
policy  against  voluntary  exposure  to  unnecessary  danger  and 
requiring  the  insured  to  use  due  diligence  for  personal  safety 
was  for  the  jury.  In  this  case,'^^  the  court  said:  "Clearly,  a 
contract  of  indemnity  against  accidents  should  be  construed  with 
more  liberality  to  the  assured  than  the  rules  of  common  law  if 
the  same  person  seeks  under  them  to  put  the  responsibility  for 
his  accident  upon  another.  Looking,  then,  at  the  policy  with 
reference  to  the  subject  of  the  contract  of  insurance,  the  first 
provision  relied  on  in  defense  is  against  'any  voluntary  exposure 
to  unnecessary  danger,  hazard,  or  perilous  adventure.'  A  volun- 
tary exposure  to  necessary  danger  is  not  forbidden,  nor  an  in- 
voluntary exposure  to  unnecessary  danger.  The  policy  recognizes 
that  there  are  some  dangers  which  it  is  necessary  to  encounter ; 
as,  for  example,  where  there  is  a  chance  to  rescue  persons  in 
deadly  peril.'"  There  are  other  dangers  which  one  usually  need 
not  encounter  if  he  knows  of  their  existence  long  enough  before- 
hand,— as,  for  example,  the  danger  from  a  runaway  horse  or  a 
coming  car ;  and  a  merely  inadvertent  and  unintentional  exposure 

342  Fidelity,  etc.,  Co.  v.  Sittig,  181  111.  Ill;  ,54  N.  E.  903;  48  L.  R.  A. 
359;  affg.  79  111.  App.  245.  But  see  Small  v.  Travelers'  Prot.  Ass'n,  118 
Ga.  900;  45  S.  E.  706;  Travelers,'  etc.,  v.  Small,  115  Ga.  455:  41  S.  E.  628. 

343  Johanns  v.  National  Ace.  Ins.  Co.,  16  App.  Div.  104;  46  N.  Y.  Supp. 
117. 

344  Morel  v.  Mississippi  Valley  L.  Ins.  Co.,  4  Bush  535.  It  is  doubtful, 
however,  if  this  case  is -good  authority.  See  Parlow  v.  Kelly,  11  Am.  & 
Eng.  R.  R.  Cases,  101,  note.  See  also  Payne  v.  Fraternal  Ace.  Ass'n,  119 
la.  342;   93  N.  W.  361. 

345Keene  v.  N.  E.  Mut.  Ace.  Ass'n,  161  Mass.  149;  36  N.  E.  891.  See 
also  Follis  v.  U.  S.  Mut.  Ace.  Ass'n,  94  la.  435;  62  N.  W.  807;  28  L.  R. 
A.  78. 

346  Keene  v.  N.  E.  Mut.  Ace.  Ass'n,  supra. 

347  Tucker  v.  Ins.  Co.,  50  Hun.  50;  4  N.  Y.  Supp.  505. 
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to  a  danger  of  this  kind  is  not  voluntary,  but  involuntary.  A 
voluntary  exposure  to  unnecessary  danger  implies  a  conscious,  in- 
tentional exposure, — something  which  one  is  consciously  willing 
to  take  the  risk  of.  By  taking  a  policy  of  insurance  against  acci- 
dents, one  naturally  understands  that  he  is  to  be  indemnified 
against' accidents  resulting  in  whole  or  in  part  from  his  own 
inadvertence.  Great  negligence  will  not  necessarily  defeat  a 
fire  policy.^*'  And  in  the  present  poliey  against  accidents,  upon 
the  evidence,  although  the  jury  might  well  find  a  voluntary  ex- 
posure to  .danger,  we  cannot  say  that  it  would  be  bound  as  a 
matter  of  law  to  do  so.  It  did  not  appear  that  the  deceased  was 
a  trespasser.  The  testimony  tended  to  show  that  it  was  a  common 
thing  for  persons  to  cross  the  railroad  tracks  all  along  there 
where  the  deceased  was  crossing.  Notices  were  indeed  posted  by 
the  railroad  company  to  prohibit  it,  but  no  other  attempt  was 
made  to  stop  the  practice.  Two  witnesses  testified  that  from 
1,000  to  2,000  persons  a  day  crossed  there,  and  this  habit  of  so 
crossing  had  continued  for  years.  This  would  go  to  show  that  the 
deceased  was  not  a  trespasser.  The  deceased  was  not  attempting 
to  walk  upon  the  track,  or  to  remain  upon  it ;  but  he  was  simply 
crossing  at  a  quick  pace.  He  was  hit,  not  by  an  engine,  with  its 
noise,  but  by  a  detached  car  which  had  been  kicked  along  there, 
the  sight  of  which  was  cut  off  by  his  umbrella.  Construing  the 
clause  in  the  policy,  against  'voluntary  exposure  to  unnecessary 
danger'  with  reference  to  the  subject  of  the  contract,  and  also 
in  connection  with  the  other  provisions  against  intentional  acts 
which  are  found  in  the  same  sentence,  the  act  of  the  deceased, 
as  described  by  the  witnesses,  was  not  necessarily  to  be  deemed 
a  violation  of  it.  The  next  provision  is :  '  The  certificate  holder 
is  required  to  use  all  due  diligence  for  personal  safety  and  pro- 
tection.' This  phrase  is  very  general,  and  certainly  it  does  not 
mean  that  the  assured  must  guaranty  himself  against  accidents ; 
nor  do  we  think  it  means  that  he  shall  not  recover  for  any  acci- 
dent to  which  some  want  of  care  on  his  part  may  have  contrib- 
uted. He  is  not  required  to  use  all  possible  diligence,  but  only 
due  diligence.  Due  diligence  or  care  is  sometimes  said  to 'be 
reasonable  diligence  or  care  and  reasonable  care  is  some- 
times said  to  be  the  ordinary  care  of  prudent  persons.     It  is 

348  Johnson  v.  Ins.  Co.,  4  Allen  388 
1234 


ACCIDENT  INSURANCE.  §    525 

not  a  precise  term,  but  a  relative  one.  In  an  accident  policy  it 
would  not  be  reasonable  to  hold  that  this  clause  requires  of 
the  assured  a  higher  degree  of  diligence  than  prudent  persons 
are  accustomed  habitually  to  use.  Under  such  a  construction, 
few  persons  would  care  to  have  an  accident  policy.  The  due 
diligence  required  is  not  inconsistent  with  inadvertence,  nor  with 
running  such  risks  as  prudent  and  cautious  persons  habitually 
run;  and,  upon  the  evidence,  the  act  of  the  deceased  was  not 
necessarily  to  be  deemed  a  violation  of  this  provision.  This  con- 
clusion is  made  the  more  clear  by  a  reference  to  the  latter  pro- 
vision which  allows  a  reduced  recovery  for  injuries  recived  while 
walking  or  being  on  the  roadbed  or  bridge  of  a  railway.  Tf 
walking  on  the  roadbed  of  a  railway  will  not  defeat  a  claim  under 
the  policy,  it  is  not  to  be  supposed  that  the  contract  means  that 
merely  crossing  a  railroad  track  should  necessarily  have  that  ef- 
fect. Whether  merely  crossing  the  railroad  should  in  the  present 
case  reduce  the  plaintiff's  claim  to  the  lower  classification  we  do 
not  determine,  as  this  question  was  not  presented  by  the  ruling 
at  the  trial,  and  has  not  been  argued  by  the  defendant.'*^  The 
defendant  has  strongly  relied  on  Tuttle  v.  Insurance  Co.^^"  In 
that  case  the  deceased  was,  on  a  dark  evening,  running  along  on 
a  railroad  track,  and  was  killed  by  a  train  which  came  up  from 
behind.  He  made  the  railroad  track  his- path  for  travel,  and 
did  it  unnecessarily.  A  reference  to  the  original  papers  in  the  case 
shows  that  it  appeared  in  evidence  that  the  railroad  station  to 
which  he  was  going  was  on  the  same  side  of  the  tracks  as  the 
hotel  from  which  he  started,  and  that  it  could  be  reached  from 
the  hotel  by  public  ways,  without  crossing  any  tracks.  A  plan 
was  also  referred  to  which  (speaking  from  present  memory) 
showed  that  the  convenient  and  natural  mode  of  going  from  the 
hotel  to  the  station,  espeeialy  in  the  evening,  was  by  the  public 
ways.  Under  these  circumstances  it  was  held  that  the  act  of 
the  deceased  in  going  upon  and  along  the  railroad  track  on  a 
dark  evening,  when  trains  were  coming  and  going  over  it, -was 
an  exposure  to  an  obvious  and  unnecessary  danger,  and  was  not 
using  all  due  diligence  for  personal  safety  and  protection.  That 
case  in  its  facts  and  circumstances  was  quite  different  from  the 

349  Duncan  v.  Accident  Ass'n  (Super.  Ct.  N.  Y.),  13  N.  Y.  Supp.  620. 

350  134  Mass.  175. 
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present."    "Due  diligence"  means  reasonable  diligence,  and  the 
question  whether  it  has  been  used  is  for  the  jury.'^^ 

§  526.  The  Same  Subject  Continued — Later  Cases. — ^Voluntary 
or  unnecessary  exposure  to  danger  means  the  reckless,  deliberate 
encountering  of  a  known  injury,  or  dangers,  so  obvious  that  a 
reasonably  prudent  person  would  have  observed  and  avoided 
them.'^^  The  insured  must  know  of  the  danger  before  he  incurs 
it.  It  must  appear  that  he  consciously  and  intentionally  exposed 
himself  to  the  danger,  or  that  he  presumed,  or  dkred,  to  run  the 
risk  of  the  peril,  knowing  of  its  existence.^^^  Voluntary  exposure 
to  unnecessary  danger  must  be  willful,  such  as  jumping  on  cars 
while  in  motion  by  traveling  men.^"  The  voluntary  exposure 
must  have  been  with  respect  to  a  danger  so  obvious  that  no  ordi- 
narily prudent  person  would  have  incurred  it,  so  where  the  in- 
sured had  been  ejected  from  a  passenger  train  about  a  quarter 
of  a  mile  from  a  station  and  while  walking  on  the  track  and  at  a 
point  opposite  the  first  street  connected  with  the  track,  by  which 
he  could  get  out  of  the  railroad  track,  was  struck  by  another  train 
and  killed,  it  was  held  that  it  was  a  question  for  the  jury  whether 
the  insured  met  his  death  by  voluntary,  or  unnecessary,  exposure 
to  danger.^^^  The  rule  as  to  contributory  negligence  in  escaping 
from  sudden  peril  does  not  apply  to  an  accident  policy.^^*  What- 
ever a  person  in  the  exercise  of  reasonable,  care  might  do  is  due 
diligence  under  the  conditions  of  an  accident  policy.^'''  A  volun- 
tary exposure  to  unnecessary  danger  implies  that  insured  must 
have  apprehended  the  danger  and  entered  the  position  of  peril 

351  Kentucky  L.  &  A.  Ins.  Co.  v.  Frafiklln,  102  Ky.  512;  43  S.  "W.  709. 

352  Diddle  v.  Continental  Casualty  Co.,  65  W.  Va.  170;    63   S.  E.  962; 
Hunt  V.  U.  S.  Accident  Ass'n,  146  Mich.  521;   109  N.  "W.  1042;   10  Ann. 
Cas.  449.     See  as  to  construction  where  insured  was  involved  in  a  fight' 
Empire  Life  Ins.  Co.  v.  Johnson,  142  Ga.  330;   82  S.  B.  893;  Ann.  Cas. 
1916-B,  267  and  note. 

353  Canadian  R.  Ins.  Co.  v.  McNevin,  32  Can.  Sup.  Ct.  194;  affg.  32  Ont. 
284;  Continental  Casualty  Co.  v.  Deeg  (Tex.  Civ.  App.),  125  S.  W.  353. 

354  Garcelon  v.  Commercial  Travelers'  Eastern  Accident  Ass'n,  195  Mass. 
531;  81  N.  E.  201;  10  L.  R.  A.  (N.  S.)  531. 

355  Powell  V.  Travelers'  Protective  Ass'n,  160  Mo.  571;  140  S.  "W.  939. 
356Banta  v.  Continental  Casualty  Co.,  134  Mo.  App.  222;  113  S.  W.  1140. 
357Tinsman  v.  Illinois  Commercial  Men's  Ass'n,  235  111.  635;  55  N.  E. 

913;  affg.  139  111.  App.  307. 
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with  the  intention  of  exposing  himself.^^^  Unnecessary  exposure 
to  danger  includes  exposure  attributable  to  the  negligence  of  the 
insured.^^'  It  is  not  voluntary  exposure  to  unnecessary  danger 
where  a  brakeman  sent  back*o  flag  a  train  sits  down  on  the 
track,  goes  to  sleep  voluntarily  and  in  that  condition  is  struck  by 
a  train.^^"  For  a  man  sixty-six  years  old  with  an  umbrella  under 
his  arm  to  attempt  to  get  on  a  train  running  six  miles  an  hour,  is 
voluntary  exposure  to  unnecessary  danger.^^*  And  so  where  the 
insured  ventured  on  a  lake  in  a  canoe  after  being  warned  of  the 
danger.'^^  So  where  insured  was  crossing  a  railroad  track  where 
there  was  no  public  crossing,*^'  and  so  is  climbing  over  a  slowly 
moving  freight  train,^^*  so  with  steeplechase  riding.^*'  Handling 
of  powder  by  a  clerk  in  order  to  deliver  it  to  a  customer  is  not 
voluntary  exposure  to  unnecessary  danger,'**  nor  for  insured  to 
endeavor  to  save  the  life  of  a  person  exposed  to  injury,  or  where 
insured,  a  miner,  went  to  the  rescue  of  fellow  workmen  and  was 
overcome  by  gas.'"  So  generally  a  voluntary  exposure,  or  un- 
necessary exposure,  to  obvious  risks  means  a  conscious,  or  inten- 
tional, exposure  to  a  known  risk,  but  does  not  extend  to  every 
act  of  negligence,'**  nor  to  an  involuntary  exposure  to  danger.'*' 

358  Travelers'  Ins.  Co.  v.  Harris  (Tex.  Civ.  App.),  178  S.  W.  816;  Cor- 
rell  V.  National  Accident  Soc,  139  la.  36;  116  N.  W.  1046;  Dillon  v.  Con- 
tinental Casualty  Co.,  130  Mo.  App.  502;  109  S.  W.  89. 

359  Pacific  Mut.  Life  Ins.  Co.  v.  Adams,  27  Okla.  496;  112  Pac.  1026. 

360  Batsman  v.  Travelers'  Ins.  Co.,  110  Mo.  App.  443;   85  S.  W.  128. 
36iRebman  v.  General  Accident  Ins.  Co.,  217  Pa.  518;   66  Atl.  859;   10 

L.  R.  A.    (N.  S.)    957. 

362  Morse  v.  Commercial  Travelers'  etc.,  Ass'n,  212  Mass.  140;  98  N. 
E.  599. 

363  Wilcox  V.  Central  Accident  Ins.  Co.,  234  Pa.  58;  82  Atl.  1093. 

364  Alter  V.  Union  Casualty  &  Surety  Co.,  108  Mo.  App.  169;  83  S.  W. 
276. 

365  Smith  V.  Aetna  Life  Ins.  Co.,  185  Mass.  74;  69  N.  E.  1059;  64  L. 
R.  A.  117. 

366  Alloway  v.  General,  Accident  Ins.  Co.,  35  Pa.  Sup.  Ct.  371. 
367DaRin  v.  Casualty  Co.  of  America,  41  Mont.  175;   108  Pac.  649;   27 

L.  R.  A.  (N.  S.)  1164. 

368Whalen  v.  Peerless  Casualty  Co.,  75  N.  H.  297;  Biehl  v.  General  Acci- 
dent Assur.  Corp.,  38  Pa.  Sup.  Ct.  110;  Bakalars  v.  Continental  Casualty 
Co.,  141  Wis.  43;  122  N.  W.  721;  18  Ann.  Cas.  1123. 

369  National  Life  &  Accident  Ins.  Co.  v.  Lokey,  166  Ala.  174;  52  Sou.  459. 
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In  holding  that  the  words  voluntary  exposure  to  unnecessary 
danger  are  properly  interpreted  to  refer  only  to  danger  of  a  real 
substantial  character,  which  the  insured  recognized  but  to  which 
he  nevertheless  purposely  and  cSisciously  exposed  himself,  in- 
tending at  the  time  to  assume  all  the  risks  of  the  situation,  the 
Georgia  Court  of  Appeals  said:  ^""^  "Sitting  or  lying  on  a  bench 
near  the  top  of  an  unguarded  wall  is  not  voluntary  exposure  to 
unnecessary  danger  within  the  meaning  of  those  terms  in  a  policy 
of  accident  insurance,  even  if  it  were  shown  that  the  insured 
knew  of  the  wall  and  the  lack  of  railing  on  it.  Prudent  men  do 
such  things.  There  is  no  danger  while  one 's  faculties  are  present. 
Sudden  loss  of  those  faculties  would  be  merely  accidental,  unex- 
pected. It  is  not  shown  that  insured  was  asleep  on  the  bench,  or 
that  he  intended  to  sleep  there.  He  may  have  never  intended  to 
sleep  on  it,  yet  he  may  have  accidentally  gone  to  sleep.  And  it 
may  have  been  that  while  in  that  state  he  rose  from  the  bench 
and  fell  over  the  wall.  In  Scheiderer  v.  Travelers'  Ins.  Co.,'''^ 
injury  under  similar  circumstances  is  held  not  to  be  the  result  of 
voluntary  exposure  to  unnecessary  danger." 

The  word,  obvious,  as  used  in  an  accident  policy  does  not  mean 
an  unnecessary  risk,  but  means  something  easily  discovered,  seen, 
or  understood.^'^ 

§  527.  Intentional  Injuries:  Assault,  Fighting. — It  has  been 
held,  where  a  man  was  way-laid  and  killed  by  robbers,  that  this 
was  a  death  by  accident  within  the  meaning  of  an  accident  insur- 
ance policy.  The  court  says:  "It  was  to  him  a  casualty;  and, 
in  the  more  popular  and  common  expectation,  if  not  in  its  precise 
meaning,  accident  includes  any  event  which  takes  place  without 
the  foresight  or  expectation  of  the  person  acted  upon  or  affected 
by  the  event.""'    And  where  the  assured  died  from  the  effects 

370  Beard  v.  Indemnity  Ins.  Co.,  65  W.  Va.  283 ;  64  S.  B.  119. 
37158  Wis.  13;  16  N.  W.  47;  46  Am.  Rep.  618. 

372  Hickman  v.  Oliio  St.  Life  Ins.  Co.  (Ohio),  110  N.  E.  542;  Walter  v. 
People's  Health,  etc.,  Cq.,  173  Mich.  581;  139  N.  W.  865. 

373  Ripley  V.  Ry.  Pass.  Ins.  Co.,  Federal  Cases,  11,  854;  2  Big.  Ins.  Cas. 
738.  See  also  Furbush  v.  Maryland  Cas.  Co.r  131  Mich.  234;  91  N.  W. 
135;  Campbell  v.  Fidelity  &  C.  Co.,  109  Ky.  661;  60  S.  W.  492;  Collins  v. 
Fidelity  &  C.  Co.,  63  Mo.  App.  253;  Lovelace  v.  Travelers'  Prot.  Ass'n,  126 
Mo.  104;  28  S.  W.  877;  30  L.  R.  A.  209  and  note.  See  also  where  the  in- 
sured was  hung  by  a  mob.  Fidelity  &  C.  Co.  v,  Johnson,  72  Miss.  333;  17 
Sou.  2;  30  L.  R.  A.  206. 
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of  a  blow,  struck  by  a  person  after  an  attempt  to  blackmail,  such 
a  death  is  the  result  of  accidental  means."*  If,  however,  the  pol- 
icy stipulates  that  it  is  not  to  extend  to  death  or  injuries  which 
are  the  result  of  design,  either  on  the  part  of  the  assured  or  of 
any  other  person,  or  where  intentional  injuries  are  inflicted  by 
the  assured  or  any  other  person,  the  company  will  not  be  liable 
where  the  assured  is  murdered.'''^  In  the  case  cited,^''^  the  court 
says:  "The  clause  of  the  proviso  that  excludes  appellee's  liabil- 
ity, in  case  death  or  injury  is  intentionally  inflicted  by  any  other 
person,  applies  to  this  case.  We  think,  however,  that  said  clause 
was  intended  to  apply  to  such  injuries  by  other  persons  as  are 
intentionally  directed  against  the  insured  and  not  to  such  injuries 
as  the  insured  may  receive  at  the  hands  of  third  persons  who  are 
attempting  to  do  mischief  generally  or  who  are  attempting  to  in- 
jure any  particular  individual  other  than  the  insured,  or  class  of 
individuals,  or  any  kind  of  property ;  for  in  such  cases  it  cannot 
be  said  that  the  injury  was  intentionally  aimed  directly  and  in- 
dividually at  the  insured."  Accordingly  no  recovery  can  be  had 
under  such  a  policy  where  the  insured  is  killed  by  a  third  person 
without  provocation  and  while  peaceably  and  lawfully  engaged 
in  his  lawful  business,'''  and  the  company  need  not  show  that 
such  injuries  were  inflicted  at  the  instance  of  the  assured."^  But 
if  the  death  of  the  insured  is  caused  by  a  blow  dealt  him,  that  will 

374  Richards  v.  Travelers'  Ins.  Co.,  89  Cal.  170;  26  Pac.  762;  Phelan 
v.  Travelers'  Ins.  Co.,  38  Mo.  App.  640. 

375  Hutchcraft  v.  Travelers'  Ins.  Co.,  87  Ky.  300;  8  S.  W.  570;  Travelers' 
Ins.  Co.  V.  McConbey,  127  U.  S.  661;  Phelan  v.  Travelers'  Ins.  Co.,  38  Mo. 
App.  640;  Johnson  v.  Travelers'  Ins.  Co.,  15  Tex.  Civ.  A.  314;  39  S.  W.  972; 
Travelers'  Prov.  Ass'n  v.  Langholz,  29  C.  C.  A.  628;  86  Fed.  60;  American 
Accident  Co.  v.  Carson,  99  Ky.  441;  30  S.  W.  879;  36  S.  W.  169;  Matson 
V.  Travelers'  Ins.  Co.,  93  Me.  469;  45  Atl.  518;  Fidelity  &  Cas.  Co.  v. 
Smith  (Tex.  Civ.  A.),  391;  Orr  v.  Travellers'  Ins.  Co.,  120  Ala.  647;  24 
Sou.  997.  But  see  Button  Am.  Mut.  Ace.  Ass'n,  92  Wis.  83;  65  N.  W.  861, 
where  it  is  held  that  the  exception  does  not  extend  to  cases  where  the 
injury  is  inflicted  by  an  independent  third  party  without  the  participa- 
tion of  the  insured. 

376  Hutchcraft  v.  Travelers'  Ins.  Co.,  supra, 

377  Fischer  v.  Travelers'  Ins.  Co.,  77  Cal.  246;  19  Pac.  425. 

378  Travelers'  Ins.  Co.  v.  McCarthy,  15  Colo.  351 ;  25  Pac.  713 ;  Degraw 
V.  National  Ace.  Soc,  51  Hun.  142;  Scherk  v.  Travelers'  Ins.  Co.,  38  Albany 
L.  Jr.  466. 
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not  prevent  recovery  if  the  person  inflicting  the  blow  did  not 
mean  to  kill  the  insured."'  "Where  the  policy  provided  for  a  re- 
duction of  the  amount  payable  if  the  "accidental  injuries"  resulted 
from  an  intentional  act  the  word,  injury,  includes  fatal  injuries.'^" 
It  has  also  been  held  that  the  word  "injuries"  in  such  a  clause 
refers  to  non-fatal  injuries  only.^^^  The  question  whether  the 
killing  was  intentional  or  accidental  is  one  for  the  jury.  Where 
the  evidence  is  uncertain  the  burden  of  proof,  the  affirmative 
defense  of  intentional  injuries  being  pleaded,  is  on  the  defend- 
ant.'^^ If  the  policy  does  not  provide  that  the  company  shall  not 
be  liable  where  the  injuries  are  intentionally  inflicted  by  the  as- 
sured or  any  other  person,  an  injury,  not  anticipated  nor  naturally 
to  be  expected  by  the  assured,  though  intentionally  inflicted  by 
another,  is  an  accident.'^'  The  stipulation  is  valid  although  the 
insured  was  a  policeman  and  paid  a  higher  rate  in  consequence. '** 
But  where  the  insured  was  killed  by  a  shot  fired  by  an  insane 
person,  such  death  was  held  not  to  be  within  the  exception,  be- 
cause an  insane  person  is  incapable  of  forming  an  intent.'*'  The 
same  is  true  where  one  was  killed  by  a  person  too  drunk  to  know 
what  he  was  doing,  and  therefore  incapable  of  forming  an  in- 
tent.'** Where  the  proviso  is  that  the  protection  shall  not  be  ex- 
tended to  injuries 'caused  by  fighting,  the  company  is  not  liable 
where  both  parties  engage  willingly  in  a  personal  encounter,  and 
it  makes  no  difference  in  such  cases  whether  the  slayer  was  sane 

379  Continental  Casualty  Co.  v.  Morris,  46  Tex.  Civ.  A.  394;  102  S. 
W.  773. 

380  Richards  v.  Travelers'  Ins.  Co.,  89  Cal.  170;  26  Pac.  762. 

381  Am.  Accident  Co.  v.  Carson,  99  Ky.  441;  36  S.  W.  169;  34  L.  R.  A. 
301. 

382  Guldenkirch  v.  TJ.  S.  Mut.  Ace.  Ass'n,  5  N.  Y.  Supp.  428.  See  also 
Railway  Officials,  etc.,  Ass'n  v.  Drummond,  56  Neb.  235;  76  N.  W.  562; 
Ging  V.  Travelers'  Ins.  Co.,  74  Minn.  505;  77  N.  W.  291. 

383  Accident  Ins.  Co.  v.  Bennett,  90  Tenn.  256;  16  S.  W.  723;  Phelan 
V.  Travelers'  Ins.  Co.,  38  Mo.  App.  640;  Sup.  Lodge  O.  C.  F.  v.  Garrlgus, 
104  Ind.  133;  Robinson  v.  U.  S.  Mut.  Ace.  Ass'n,  68  Fed.  825;  Hester  v. 
Fidelity,  etc.,  Co.,  69  Mo.  App.  186. 

384  Grimes  v.  Fidelity  &  Cas.  Co.,  33  Tex.  Civ.  A.  275;  76  S.  W.  811. 
385Berger  v.  Pacific  M.  L.  Ins.  Co.,  88  Fed.  241;  Corley  v.  Travelers' 

Prot.  Ass'n,  46  C.  C.  A.  278;   105  Fed.  854. 
386  N.  W.  Benev.  See.  v.  Dudley,  27  Ind.  App.  327;  61  N.  E.  207. 
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or  insane.'"  In  the  case  cited  the  court  says:  "In  so  far  as  the 
constituents  of  a  fight  are  concerned,  the  consent  of  both  parties 
makes  the  consequent  yiolence  of  either  chargeable  to  both.  'We 
think  the  judge  was  in  error  in  saying  there  must  be  mutual 
blows  to  constitute  a  mutual  combat.  There  must  be  a  mutual 
combat.  There  must  be  a  mutual"  intent  to  fight.  But  we  think 
if  this  exists  and  but  oije  blow  be  stricken,  that  the  mutual  com- 
bat exists  even  though  the  first  blow  kills  or  disables  one  of  the 
parties. '  '**  To  the  like  effect  is  a  dictum  by  Chief  Justice  Pear- 
son of  North  Carolina,  who  says:  'Is  it  necessary  that  both  par- 
ties should  give  and  take  blows  or  i^  it  sufficient  that  both  parties 
should  voluntarily  put  their  bodies  in  a  position  to  give  and  take 
blows,  and  with  that  intent.  To  illustrate :  Suppose  Kippy  had 
not  been  killed.  Upon  an  indictment  for  an  affray,  would  he  not 
have  been  convicted?  Two  men  go  out  to  fight.  One  is  knocked 
down  on  the  'first  pass'  and  that  is  the  end  of  it.  Are  they  not 
both  guilty  of  an  affray?  That  is,  'a  fight  by  mutual  consent.'  '^' 
We  are  not  less  certain  that  the  fight  was  a  mutual  combat  in  the 
legal  sense  than  if  it  had  been  so  found  by  the  verdict  of  a  jury 
under  a  full  and  proper  charge  from  the  presiding  judge ;  and  the 
palpable  truth  that  fighting  caused  the  shooting,  and  therefore 
the  injury  needs  confirmation  by  verdict  just  as  little.  The  evi- 
dence is  all  one  way ;  but  one  rational  inference  is  possible.  The 
shooting  is  accounted  for  easily  and  naturally  by  ascribing  it  to 
the  fight.  This  i^  the  proper  explanation  for  it.  Whether  it  be 
regarded  as  a  part  of  the  fight  proper  or  as  a  sequel  to  it.  It  was 
certainly  embraced  within  the  res  gestae  of  the  combat.-  It  took 
place  upon  the  same  stage  and  within  the  atmosphere  of  the 
antecedent  performance.  The  homicide  could  well  be  treated  as 
the  culmination  of  the  final  scene,  the  catastrophe  of  the  drama. 
At  the  very  least  it  was  a  bloody  epilogue,  and  not  an  independent 
after-piece.  Nor  is  it  material  that  it  was  not  down  on  the  bill 
but  was  wholly  unexpected  by  one  or  both  of  the  actors.  Rarely, 
if  ever,  can  the  incidents  or  the  result  of  a  personal  encounter  be 
foreseen.    A  deadly  weapon  may  make  its  appearance  at  the  last 

ssTGresham  v.  Equitable  L.  &  Ace.  Ins.  Co.,  87  Ga.  497;  13  S.  E.  752; 
13  L.  R.  A.  838. 
388  Tate  V.  State,  46  Ga.  157  (McCay,  J.). 
889  state  V.  Gladden,  73  N.  C.  155. 
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moment  and  a  homicide  be  the  result  although  the  fight  intended 
and  begun  was  one  of  the  "fist"  and  "scull"  only.  To  fight  at 
all  is  dangerous.  When  the  combative  passions  are  aroused  and 
get  a  taste  of  gratification,  what  momentum  they  will  acquire,  and 
to  what  extremes  it  will  carry  them  in  their  lust  for  more,  is  al- 
ways uncertain.  Even  friendly  wrestling  is  a  door  by  which 
anger  and  a  mortal  wound  may  come  in.  KJiowing  the  hazards 
attendant  on  physical  competition  and  contention,  this  insurance 
company  declined  to  assume  the  risk  of  accidental  injury  or  death 
caused  by  fighting  or  wrestling.  The  insured  might  fight  if  he 
pleased  but  he  was  not  allowed  to  indulge  his  combative  propensi- 
ties at  the  expense  of  the  company ;  that  kind  of  indulgence  was 
to  be  at  his  own  risk.  Not  that  the  company  might  not  have 
borne  the  risk  for  him  if  it  had  chosen  to  do  so.  In  the  language 
of  Judge  Scott  in  Harp_er  v.  Insurance  Co. :  ^'*  'Unles's  it  is  other- 
wise stipulated,  the  insurer  takes  the  subject  insured  with  his 
flesh  and  blood  passions.  The  dangers  to  which  the  lives  of  men 
are  exposed  from  sudden  ebullitions  of  feeling  are  a  lawful  matter 
of  insurance. '  But  in  the  policy  before  us  the  company  has  other- 
wise stipulated.  By  so  doing  it  has  narrowed  the  range  of  the 
policy  over  the  emotions  so  as  to  shut  out  all  those  of  a  pug- 
nacious character.  If  both  combatants  contributed  to  bring  on 
the  fight  the  relative  blame  or  guilt  has  nothing  to  do  with  the 
relation  of  caiise  and  effect  between  it  and  the  homicide.  Nor 
is  it  of  any  moment  to  consider  whether  the  offense  committed  in 
the  end  was  murder  or  manslaughter.  "With  or  without  malice 
in  the  technical  sense  of  criminal  law,  the  homicide  was  caused 
by  the  fight,  as  causation  is  understood  and  regarded  in  the  law 
of  contracts.  The  fight  occasioned  it,  for  the  fight  produced  the 
shooting  as  a  direct  and  immediate  consequence.  Who  can  doubt 
that  the  shooting  grew  out  of  the  fight — sprang  from  ft  directly 
and  immediately?  Had  there  been  no  fight  there  would  have 
been  no  shooting  and  no  killing.  It  was  the  fight  that  excited 
the  homicidal  impulse,  generated  the  desire,  and  the  purpose  to 
kill.  There  was  nothing  else  to  do  it.  Even  if  the  slayer  was 
insane  or  subject  to  homicidal  mania,  the  mania  alone  was  harm- 
less ;  it  required  the  superadded  excitement  of  the  fight  to  render 
it  destructive.  Had  the  insured  abstained  from  provoking  the 
390  19  Mo.  509. 
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fight  or  accepting  a  challenge,  had  he  contributed  nothing  toward 
bringing  on  a  useless  combat,  there  is  no  probability  whatever 
that  he  would  have  been  slain.  And  he  could  no  more  provoke 
a  crazy  man,  or  accept  his  challenge,  at  the  expense  of  the  insur- 
ance company,  than  he  could  so  deal  with  a  sane  man  at  the  com- 
pany's expense.  Indeed,  it  would  be  more  hazardous  to  engage 
in  an  affray  with  a  madman  than  with  a  rational  being ;  and  any 
reason  for  protecting  the  company  against  the  consequences  of 
the  less  dangerous  fighting  will  apply  with  increased  force  to  the 
more  dangerous.  Injuries  caused  by  rash  or,  needless  fighting 
with  any  description  of  combatant  are  excluded  from  the  scope 
of  the  policy."  This  condition  is  to  have  a  reasonable  construc- 
tion. As  the  Supreme  Court  of  Tennessee  says:'^^  "It  cannot 
be  held  to  mean  that  every  frivolous  controversy,  which  might 
in  some  sense  be  termed  a  quarrel,  although  it  was  not  a  dispute, 
or  quarrel  from  which  the  insured  might'  reasonably  have  ex- 
pected anger,  to  be  provoked  or  injury  to  result,  is  within  the 
meaning  of  the  term. used  in  the  policy."  The  instruction  to  the 
jury  in  this  case,  which  was  approved,  was:  "If  you  believe  de- 
ceased provoked  such  a  serious  quarrel  with  her  as  that  he  might 
reasonably  have  expected  bodily  injury,  then  plaintiff  cannot  re- 
cover; but  you  are  not  to  refuse  to  find  in  favor  of  plaintiff 
merely  because  the  woman  may  have  provoked  a  quarrel  with  the 
insured  and  then  killed  him,  or  he  provoked  a  frivolous,  or  seem- 
ingly safe  dispute  with  her, — a  quarrel  of  a  nature  in  which  he 
could  not  reasonably  have  expected  anger  to  be  provoked  and  in- 
jury therefrom,  and  was  killed  by  her,  having  no  reason  to  an- 
ticipate violence."  And  where  the  policy  does  not  cover  in- 
juries caused  by  fighting  the  insured  cannot  recover  although 
he  was  not  the  aggressor.^^^.  "Where  a  bartender  was  injured 
while  ejecting  a  noisy  individual  from  the  premises  it  was  held 
that  such  facts  did  not  as  a  matter  of  law  release  the  company, 
the  policy  providing  that  it  should  not  cover  "injuries  resulting 
directly  or  indirectly  from  fighting,  wrestling,  scuffling,  alterca- 
tion, quarrel  or  assault."  ^^^ 

391  Accident  Ins.  Co.  v.  Bennett,  90  Tenn.  256;  16  S.  W.  723. 

392  u.  S.  Ace.  Co.  V.  Millard,  43  111.  App.  148.     See  also  Lovelace  v. 
Travelers'  Prot.  Ass'n,  126  Mo.  104;  28  S.  W.  877;  30  L.  R.  A.  209. 

393  Coles  V.  New  York  Casualty  Co.,  87  App.  Div.  41;   83  N.  Y.  Supp. 
.1063.  -1^243 
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§  528.  The  Same  Subject  Continued.— The  older  policies  of 
accident  insurance  exempted  the  insurer  from  liability  in  case 
of  intentional  injuries.  In  such  case  the  exemption  has  been  con- 
strued to  be  only  from  injuries  intentionally  'inflicted  by  the  in- 
sured upon  himself.^°*  In  the  Button  case^'**  the  Supreme  Court  of 
Wisconsin  said:  "We  think  it  must  be  held  that  the  word  in- 
tentional as  here  used  refers  to  the  insured  alone.  The  words  in- 
tentional injuries  are  in  close  connec^tion  with  a  long  list  of  in- 
juries, all  of  which  import  more  or  less  by  intent,  consent,  or  par- 
ticipation by  the  insured  and  are  evidently  excluded  because  of 
such  intent,  consent  or  participation,  the  idea  'evidently  being 
that  the  risk  should  be  one  which  the  insured  cannot  by  intent, 
or  consent,  or  of  his  own  act,  produce  or  hasten."  Later  policies 
provide  for  an  exemption  from  liability  where  the  death  of  the 
insured  was  caused  by  intentional  injury  inilicted  by  the  in- 
sured, or  any  other  person.  In  such  case  no  recovery  can  be  had 
in  case  the  injuries,  or  death,  result  from  intentional  acts  of 
either  the  insured  or  any  other  person.^''  So  no  recovery  can  be 
had  where  plaintjff  was  injured  by  a  brick  being  thrown  at  him.^'* 
Nor  can  there  be  any  recovery  where  an  eye  was  lost  from  a  blow 
struck  by  another  with  intent  to  injure.^'''  In  the  case  of  Jar- 
nagin  v.  Travelers  Protective  Ass'n,^^*  it  was  held  that  an  injury 
received  by  the  insured  by  making  an  intentional  assault  on  an- 
other by  striking  him  in  the  face  with  his  fist,  a  wound  being  in- 
flicted by  coming  in  contact  with  the  teeth  of  the  person  who  was 
struck,  is  not  an  accident  because,  as  the  court  said :  "The  break- 
ing and  bruising  of  the  skin  of  his  hand  was  not  an  unusual  effect 
of  a  known  cause  and  therefore  unexpected,  for  nothing  is  more 

394  Andrews  V.  U.  S.  Casualty  Co.,  154  Wis.  82;  142  N.  W.  487;  Button 
V.  American  Mut.  Accident  Ass'n,  92  "Wis.  83;  65  N.  W.  861;  53  Am.  St. 
Rep.  900. 

sola  Button  V.  Am.  Mut.  Ace.  Ass'n,  supra. 

395  strother  v.  Business  Men's  Accident  Ass'n,  193  Mo.  App.  718;  188 
S.  W.  314;  Orr  v.  Travelers'  Ins.  Co.,  120  Ala.  647;  24  Sou.  997. 

396  Washington  v.  Union  Casualty  &  Surety  Co.,  115  Mo.  App.  627;  91 
S.  W.  988. 

39,7  Travelers'  Protective  Ass'n  v.  Weil,  40  Tex.  Civ.  App.  629;  91  S. 
W.  886;  Hutton  v.  States  Ace.  Ins.  Co.,  267  111.  267;  108  N.  E.  296;  Ann. 
Cas.  1916-C  577. 

398  66  C.  C.  A.  622;   68  L.  R.  A.  99;   133  Fed.  892. 
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usual  in  such  encounters  than  for  assailants  to  have  their  knuckles 
and  fingers  sprained,  bruised  and  sometimes  broken.  "'^^  And 
so  where  an  aggressor  was  shot  by  a  man  whom  he  approached 
in  a  threatening  manner.*""  Nor  can  there  be  any  recovery 
where  the  injury  resulted  from  a  voluntary  fight  with  another.**"^^ 
Nor  where  the  assured  was  killed  by  a  third  person  acting  in  self 
defense,  because  the  death  was  not  by  accidental  means.*"^  Where 
a  police  officer  was  shot  by  one  fleeing  from  arrest,  his  act  in 
shooting  was  intentional.*"*  The  Appellate  Court  of  Georgia 
however,*"*  has  held  that  "where  one  person  injures  another  and 
the  injury  is  not  the  result  of  misconduct,  or  participation,  of  the 
insured  party,  but  is  unforeseen  by  him,  it  is  as  to  him  accidental, 
although  it  may  be  intentionally  iniiicted  by  the  other  party." 
It  has  been  held  that  death  by  homicide  is  not  included  in  the 
classes  exempting  insured  for  death  from  injuries  intentionally 
inflicted.*"^  "Where  insured  was  shot  and  killed  by  another 
before  he  committed  any  act  other  than  to  curse  his  assailant, 
he  was  not  killed  in  an  affray.*"*  The  condition  as  to  intentional 
injuries  inflicted  upon  the  insured  by  any  other  person  does  not 
prevent  recovery  where  the  injuries  were  inflicted  by  one  who 
mistook  the  insured  for  his  enemy.*"^  Where  the  insured  met  his 
death  in  an  affray  with  a  burglar,  such  death  is  accidental.*"* 
Under  the  particular  terms  of  a  policy  an  insurer  may  be  liable 
wljere  the  insured  was  killed  by  the  gun  of  another  whether  the 
injury  was  accidental  or  not.*"'     Whether  the  insured  was  the 

399  Fidelity  &  Casualty  Co.  v.  Carroll,  74  C.  C.  A.  409;   143  Fed.  271; 
5  L.  R.  A.  (N.  S.)  657;  reversing  137  Fed.  1012. 

400  Gaines  v.  Fidelity  &  Casualty  Co.,  97  N.  Y.  Supp.  836;    111.  App. 
Div.  386. 

4oiHutton  v.  States  Accident  Ins.  Co.,  267  111.   267;    108  N.  E.  296; 
reversing  186  111.  App.  499. 

402  Prudential  Casualty  Co,  v.  Curry,  10  Ala.  App.  642;  65  Sou.  852. 

403  Continental  Casualty  Co.  v.  Cunningham,  188  Ala.  159;  66  Sou.  41; 
L.  R.  A.  1915-A  538. 

404Gaynor  v.  Travelers'  Ins.  Co.,  12  Ga.  App.  601;  77  S.  E.  1072. 

405  Andrews  v.  XT.  S.  Casualty  Co.,  154  "Wis.  82;  142  N.  W.  487. 

406  Eminent  Household  of  Columbian  Woodmen  v.  Gallant   (Ala.),  69 
Sou.  884. 

407Newsome  v.  Travelers'  Ins.  Co.,  143  Ga.  785;  85  S.  E.  1033. 

408  Allen  v.  Travelers'  Protective  Ass'n,  163  la.  217;  143  N.  W.  574. 

409  Oklahoma  National  Life  Ins.  Co.  v.  Norton  (Okla.),  145  Pac.  1138. 
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offending  party  in  a  difficulty  in  which  he  was  killed,  depends 
on  whether  he  brought  on  the  difficulty  unless  he  acted  under 
such  circumstances  as  amount  to  self-defense.""  Where  the  in- 
sured was  intentionally  struck  in  the  face  by  another  person  who 
did  not  intend  to  kill  him,  and  the  insured  fell  backward,  striking 
his  head  on  the  pavement,  fatally  fracturing  his  skull,  the  injury 
to  his  face  by  the  initial  blow  not  being  serious,  it  was  held  that 
under  the  condition  of  the  policy  that  if  the  injury  causing  the 
loss  results  wholly,  or  in  part,  from  the  intentional  act  of  the 
insured,  or  of  any  other  person,  the  insurer's  liability  shall  be 
one-fifth  of  the  amount  otherwise  payable,  plaintiff's  recovery  is 
limited  to  such  smaller  amount.^^'-  Eeferring  to  the  facts  in 
the  case  cited  the  court  said:  "As  already  stated  Thompson  said 
'I  can  lick  you,'  and  struck  insured  in  the  face,  the  latter  falling 
backward  and  fatally  fracturing  his  skull  on  the  pavement.  The 
intention  to  strike  is  shown  without  contradiction.-  How  can  it  be 
said  that  the  injury  causing  the  death  of  assured  did  not  result 
in  part  from  the  intentional  act  of  Thompson  in  striking  him? 
Except  for  the  blow  in  the  face  he  would  not  have  fallen  and  the 
injury  causing  his  death  would  not  have  occurred.  For  the  in- 
jury resulting  in  the  loss  in  this  case  the  policy,  under  the  un- 
contradicted evidence,  made  provision  for  the  payment  of  one- 
fifth  of  the  amount  otherwise  payable.  Under  almost  similar 
facts,  the  Supreme  Court  of  Oklahoma,^^^  reached  a  different 
conclusion.  It  said:  "As  we  have  seen,  the  insured's  death  was 
accidental.  The  injury  which  resulted  fatally  was  not  intentionally, 
inflicted  by  Keys.  The  case  differs  materially  from  the  great 
majority  of  the  reported  cases.  Had  Keys  had  on  hand  a  deadly 
weapon,  the  use  of  which  was  reasonably  calculated  to  produce 
death,  and  in  fact  did  so,  a  different  question  would  be  presented. 
No  motive  for  killing  the  latter  is  shown  to  have  existed,  and  the 
means  used  indicates  only  an  intention  to  strike  the  insured.  The 
result  was  unforeseen  and  unusual,  and  not  such  as  would  ordi- 
narily follow  a  blow  with  the  fist.    It  was  not  the  logical  result 

*io  Knights  of  the  Maccabees  of  the  World  v.  Shields,  160  S.  W.  1043; 
156  Ky.  270;  rehearing  denied,  157  Ky.  35;  162  S.  W.  778. 

411  Ryan  v.  Continental  Casualty  Co.,  94  Neb.  35;   142  N.  W.  288;   48 
L.  R.  A.   (N.  S.),  524;  Ann.  Cas.  1914-C  1234. 

412  Union  Accident  Co.  v.  Willis,  145  Pac.  812. 
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of  a  deliberate  act,  and  could  not  reasonably  have  been  antici- 
pated by  Keys,  and  he  cannot  be  charged  with  a  design  of  produc- 
ing it.  It  was  the  result  of  fortuitous  circumstances.  In  Richards 
V.  Travelers'  Ins.  Co.,"^  the  policy  exempted  against  liability 
where  death  was  the  result  of  design  on  the  part  of  the  insured 
or  any  other  person.  The  court  instructed  the  jury  that  'if  the 
death  of  Phillip  Richards  was  caused  "by  a  blow  dealt  him  by 
H.  J.  Dassonville,  or  some  other  person,  that  Avould  not  prevent 
plaintiffs  from  recovering  in  this  action,  if  you  believe  from  the 
evidence  that,  when  Dassonville  or  some  other  person  inflicted 
such  blow,  he  did  not  mean  to  kill  said  Phillip  Richards.'  The 
giving  of  the  instruction  was  sustained.  It  was  said  by  the  court 
that  there  were  circumstances  in  evidence  tending  to  show  that, 
if  Dassonville  did  give  the  blow  which  resulted  afterwards  in  the 
death  of  the  deceased  (by  a  fall  from  an  elevated  sidewalk)  he 
did  not  intend  such  result,  and  it  would  not  be  a  correct  construc- 
tion of  the  clause  of  the  policy  under  review  to  say  that  it  in- 
cludes every  case  where  a  blow,  not  intended  to  kill,  unfortunate 
and  undesignedly  produces  death.  In  Travelers  Protective  Ass  'n 
V.  Weil,^^^  the  action  was  to  recover  for  the  loss  of  an  eye.  It 
was  complained  by  the  appellant  that  the  trial  court  erred  in 
charging,  in  effect,  that,  if  the  assailant  did  aot  intend  the  par- 
ticular injury,  plaintiff  was  entitled  to  recover,  and  it  was  insisted 
that  a  verdict  should  have  been  directed  for  the  defendant.  Sus- 
taining the  contention,  it  was  said  by  the  court:  'We  do  not  un- 
dertake to  say  that  consequences  might  not  follow  such  a  blow, 
of  a  character  so  unusual  and  so  apparently  unrelated  to  the  act, 
as  to  exclude  the  idea  that  they  were  included  within  the  general 
intention  to  inflict  injury.'  The  court  then  proceeds  to  distin- 
guish between  the  facts  there  presented  and  those  in  Richards  v. 
Travelers'  Ins.  Co.,  supra,  and  further  says:  'But  under  the 
facts  in  this  case  we  are  of  opinion  there  is  no  room  for  contro- 
versy. We  have  a  blow  of  the  fist,  struck  by  an  adult  man  ac- 
tuated by  the  anger  and  passion  naturally  resulting  from  his 
supposed  provocation;  a  blow  struck  in  the  eye,  according  to 
plaintiff's  own  statement.  The  force  was  sufScient  to  knock  him 
down,  and  the  injury  to  the  eye  was  due  to  the  blow  and  not  to 

«3  89  Cal.  170;  26  Pac.  762;  23  Am.  St.  Rep.  455. 
*i4  40  Tex.  Civ.  App.  629;   91  S.  W.  886. 
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the  fall.  We  think  the  injury  to  the  eye  falls  clearly  within  the 
general  purpose  to  injure,  and  that  it  did  not  devolve  on  the  de- 
fendant to  show  that  Innes  had  a  specific  intention  to  inflict  the 
particular  character  of  injury  which  might  flow  from  the  as- 
sault. '  In  Utter  v.  Travelers '  Ins.  Co.,*^'  a  provision  of  the  policy 
exempted  from  recovery  for  death  or  personal  injury,  the  result 
of  design,  either  on  the  part  of  the  insured  or  any  other  person. 
The  insured  was  shot  by  an  officer ;  hpt  there  was  some  evidence 
tending  to  show  that  the  officer  did  not  know  it  was  the  insured  at 
whom  he  shot,  and  that  he  did  not  intend  to  kill  the  insured.  It 
is  said  in  the  opinion:  'It  seems  to  me  that  the  design  intended 
by  the  terms  of  this  policy  must  be  the  design  that  intended  the 
actual  result  accomplished,  and  not  the  design  of  the  act  itself, 
which  act  resulted  in  the  killing  of  one  contrary  to  the  design 
of  the  act.  If,  when  Berry  fired  this  shot,  he  did  not  know  the 
man  he  fired  at  was  Utter,  and  did  not  intend  to  kill  Utter,  it 
cannot  be  said  that  Utter  lost  his  life  by  the  design  of  Berry. '  In 
Orr  V.  Travelers'  Ins.  Co.,*"  after  quoting  from  the  opinion  in 
Utter  V.  Travelers'  Ins.  Co.,  the  court  announced  the  principle 
stated  to  be  correct.  In  Travelers  Protective  Ass'n  v.  Fawcett,^^'' 
the  insurer  defended  under  a  paragraph  in  the  policy  denying  a 
recovery  where  thOk  insured  came  to  his  death  as  the  result  of  an 
injury  intentionally  inflicted  by  another.  In  that  case  the  uncon- 
troverted  evidence  showed  that  the  assailant,  a  bank  robber,  dis- 
charged several  shots  from  revolvers  into  a  group  of  four  men 
huddled  together  in  front  of  a  vault  in  the  bank.  The  company 
relied  upon  the  presumption  that  a  person  intends  the  usual  and 
ordinary  consequences  of  his  act;  that,  relying  upon  this  pre- 
sumption, the  usual  and  ordinary  consequences  of  such  an  act 
would  be  to  kill  or  injure  some  one  or  more  of  them;  and  that, 
as  there  was  no  evidence  tending  to  overcome  the  presumption,  it 
must  prevail  and  be  sufficient  to  establish  the  fact  that  the  robber 
intentionally  killed  the  insured.  The  judgment,  however,  of  the 
trial  court  was  affirmed,  and  in  the  course  of  the  opinion  the  fol- 
lowing language  was  used :  'The  question  arises  under  a  contract 
by  which  it  was""  stipulated  that  the  association  should  not  be 

415  65  Mich.  545;   32  N.  W.  812;   8  Am.  St.  Rep.  913. 

416  120  Ala.  647;  24  Sou.  997.    ' 

417  56  Ind.  App.   Ill;    104  N.  E.   991. 
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liable  on  account  of  injuries  intentionally  inflicted  on  the  assured 
by  any  other  person.  'Intentional  injuries'  inflicted  on  the  as- 
sured by  some  other  person,  within  the  meaning  of  this  contract, 
refers  to  injuries  which  the  other  person  actually  directed  against 
the  insured  and  intended  to  inflict  upon  him.  The  parties  con- 
tracted with  reference  to  the  actual  intention  of  the  person  in- 
flicting the  injury,  rather  than  such  an  intent-ion  as  the  law  pre- 
sumes as  against  a  wrongdoer.  ...  In  such  a  case,  if  an  act 
is  shown  which  would  naturally  and  reasonably  result  in  injury 
to  some  one  of  several  persons,  it  may  be  presumed  that  the 
author  of  the  act  intended  to  injure  some  one;  but  it  cannot  be 
presumed,  as  against  any  one  except  the  author  of  the  act,  that 
he  intended  the  injury  for  the  particular  person  who  received  it. 
The  court  then  cites  Utter  v.  Travelers  Ins.  Co.,  and  approves  the 
principal  announced  therein,  through  expressing  a  doubt  as  to  the 
application  to  the  state  of  facts  shown  to  exist  in  the  Utter  case. 
Discussing  the  question  of  accidents  and  risks  excepted  in 
accident  insurance,  it  is  said  in  1  Cyc,  257,  that  intentional  in- 
juries aJflicted  on  the  person  of  insured  are  usually  considered 
'accidental,'  and  as  coming  within  the  proviso  that  the  insurance 
shall  extend  to  injuries  sustained  through  'external,  violent  and 
accidental  means,'  but  that,  where  the  policy  provides  that  it  shall 
not  extend  to  injuries  or  death  resulting  from  'intentional  in- 
juries inflicted  by  the  insured  or  any  other  person, '  such  provision 
is  valid  and  binding,  and  no  recovery  can  be  had  for  injuries  or 
death  so  inflicted.  It  is  further  ^aid,  in  discussing  the  question  of 
intent,  that  the  existence  of  an  intent,  on  the  part  of  the  person 
inflicting  the  injury  is  necessary,  and  this  intent  must  be  to  in- 
flict the  injury  actually  inflicted.*^^  The  death  of  the  insured 
not  having  been  intended  by  Keys,  and  being  an  unforeseen  and 
unusual  result  of  the  blow  struck,  the  insurer  is  not  relieved  of 
liability  on  account  of  the  fact  that  the  blow  itself  was  inten- 
tionally inflicted.  The  words  'intentionally  inflicted'  in  this 
case  should  be  construed  to  refer  to  the  fatal  injuries  resulting 
from  the  fall,  and  not  to  the  blow." 

§  529.  Intoxicants. — One  of  the  usual  stipulations  in  accident 
insurance  policies  is  that  the  company  shall  not  be  liable  in  case 

*i8  See  also  Corpus  Juris,  Vol.  I,  p.  442;  Railway  Officials  &  Employes' 
Ace.  Ass'n  V.  Drummond,  56  Neb.  235;  76  N.  W.  562;  Gaynor  v.  Travelers' 
Ins.  Co.,  12  Ga.  App.  601;  77  S.  E.  1072.  j249 
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of  death  or  injury  happening  to  the  insured  while  he  is  "under 
the  influence  of  intoxicating  drinks"  or  if  such  death  or  injury  is 
"the  result  of  his  intoxicated  condition."  This  condition  is  rea- 
sonable.'*" We  have  already  considered  the  effect  of  the  stipula- 
tion providing  that  the  policy  shall  be  void  if  death  be  caused 
by  the  use  of  intoxicating  drinks  or  opium.**^*  It  is  not  necessary, 
therefore,  to  do  more  than  refer  -to  a  few  additional  cases  where 
this  question  arose  in  actions  on  accidental  insurance  policies.  It 
has  been  held,*^"  that  evidence,  in  a  case  where  a  man  was  found 
drowned,  that  when  last  seen,  late  at  night,  the  insured  was  more 
or  less  drunk  and  then  some  way  from  his  house,  near  which  was 
a  bridge  with  low  rails  and  lowlands  covered  by  the  river,  was 
not  so  conclusive  that  he  met  his  death  while  drunk  as  to  warrant 
a  nonsuit.  The  burden  of  proof  is  on  the  company  to  show 
what  the  condition  of  the  insured  was  when  he  received  the  in- 
jury. And  it  is  competent,  in  order  to  do  this,  to  ask  the  "witness 
whether  insured  impressed  them  as  if  intoxicated  and  whether  he 
was  drunk  or  sober,  and  whether,  in  their  judgment,  he  was  as 
capable  of  taking  care  of  himself  as  though  he  were  sobe'r.*^^  The 
question  of  intoxication  being  one  of  fact,  the  court  will  not  dis- 
turb the  finding  of  the  jury  when  it  appears  to  be  supported  by 
substantial  evidence ;  as  where  the  testimony  of  several  witnesses 
was  that  the  deceased  had  only  taken  a  few  glasses  of  beer  dur- 
ing the  evening  and  was  not  to  any  appreciable  extent  under  the 
influence  of  intoxicating  drink.*^^  It  has  been  held  *^'  thM  a  pro- 
vision in  an  accident  policy,  exempting  the  insurer  from  liability 
for  any  injury  which  might  happen  to  the  insured  while  intoxi- 
cated, or  in  consequence  of  his  having  been  under  the  influence  of 
intoxicating  liquor,  is  sufficient  to  exclude  liability  for  all  in- 

419  Furry  v.  General  Ace.  Ins.  Co.,  80  Vt.  526;  68  Atl.  635. 

4isa  See  ante,  §  495a. 

*20Conadeau  v.  American  Ace.  Co.,  95  Ky.  280;  25  S.  W.  6. 

421  Cook  V.  Standard  L.  &  Ace.  Ins.  Co.,  84  Mich.  12;  47  N,  W.  568.  As 
to  various  questions  of  evidence  and  sufficiency  of  the  evidence,  see 
Prader  v.  National  Masonic  Ace.  Ass'n,  95  la.  149;  63  N.  W.  601;  Williams 
V.  U.  S.  Mut.  Ace.  Ass'n,  82  Hun.  268;  31  N.  Y.  Supp.  343;  DeVan  v.  Com- 
mercial, etc.,  -Ass'n,  92  Hun.  256;  36  N.  Y.  Supp.  931;  affd.  157  N.  Y.  690; 
51  N.  E.  1090. 

422  Travelers'  Ins.  Co.  v.  Harvey,  82  Va.  949;  5  S.  E.  553. 

423  Standard  L.  &  Ace.  Ins.  Co.  v.  Jones,  94  Ala.  434;  10  S.  E.  530. 
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juries  suffered  while  insured  was  intoxicated,  whether  the  intoxi- 
cation contributed  to  the  injury  or  not.  In  this  case  ^^^  the  court 
said:  "We  entertain  no  doubt  but  that  it  was  competent  for  the 
parties,  by  appropriate  stipulations,  to  take  out  of  the  field  of 
inquiry  and  controversy,  in  the  event  a  claim  should  be  advanced 
for  an  injury  alleged  to  be  within  the  policy,  the  question  whether 
the  intoxication  of  the  insured  did  in  fact  contribute  to  the  injury, 
and  to  provide  that  the  policy  should  not  cover  any  injury  sus- 
tained while  the  insured  was  in  that  condition,  irrespective  of  any 
agency  the  fact  of  intoxication  may  or  may  not  have  had  in  the 
production  of  the  result  complained  of.  There  can  be  no  doubt, 
either,  that  this  policy  contained  such  a  provision.  It  stipulates, 
as  we  have  seen,  that  it  shall  not  cover  any  accidental  injury 
which  may  happen  to  the  insured  while  (not  in  consequence  of 
being)  intoxicated;  and  serving  to  emphasize  the  purpose  to  ex- 
clude injuries  suffered  while  the  insured  was  under  the  influence 
of  drink,  whether  that  fact  contributed  to  the  result  or  not,  it  is 
provided  further  in  the  same  sentence  that,  the  exclusion  shall 
apply  also  to  injuries  suffered  in  consequence  of  the  insured  hav- 
ing previously  been  under  the  influence  of  liquor,  though  not  so 
at  the  time  of  the  accident — a  casual  connection  between  the  con- 
dition of  the  insured  and  the  catastrophe  being  necessary  in  the 
latter  case,  and  not  essential  in  the  former,  to  bring  the  injury 
within  this  exception  to  the  insurer's  liability.^^^  The  charges 
referred  to  above  were  not,  therefore,  open  to  the  objection  made 
to  them,  on  the  theory  that  the  intoxication  which  would  bring 
the  case  within  the  exception  must  have  contributed  to  the  in- 
jury.*^^  In  order  to  relieve  the  company  the  injuries  must  have 
been  sustained  in  consequence  of  the  insured  being  under  the  iif- 
fluence  of  drink,  or  effected  by  or  resulting  directly  or  indirectly 
from  intoxication.^^'  Death  while  under  treatment  for  delirium 
tremens  relieves  the  company.*^* 

Under  the  influence  of  an  intoxicant  in  a  casualty  policy  means 
such  degree  of  influence  as  will  materially  impair  the  ability  of 

*2*  Standard  L.  &  Ace.  Co.  v.  Jones,  supra. 

425  Shader  v.  Assur.  Co.,  66  N.  Y.  441;  5  Bigelow  Ins.  Cas.  335. 
*26See  also  Mair  v.  Railway  Pass.  Ins.  Co.,  37  L.  T.  (C.  P.)  356. 
427  Hester  v.  Fidelity  &  Cas.  Co.,  69  Mo.  App.  186;  Campbell  v.  Fidelity 
&  C.  Co.,  23  Ky.  L.-ISSS;  66  S.  W.  1033. 
428 Flint  V.  Trayelers'  Ins.  Co.  (Tex.  Civ.  A.),  43  S.  W,  1079. 
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insured  to  care  for  and  guard  against  casualties.  The  proviso  is 
equivalent  to  ordinary  intoxication.*^'  A  provision  in  an  accident 
policy  that  the  insurer  is  not  liable  unless  the  accident  results  in 
death  directly,  independently  and  exclusively  of  all  other  causes, 
does  not  relieve  the  company  from  liability  for  a  death  because 
of  the  use  of  intoxicating  liquors  'by  insured,  rendering  him  less 
able  to  withstand  disease,  unless  the  proof  warrants  a  conclusion 
that  the  abnormal  condition  contribjited  to  the  disease.  Such 
clause  is  inapplicable  where  the  accident  is  the  direct,  natural  and 
proximate  cause  of  the  death."*  And  where  the  policy  provided 
that  the  company  should  not  be  liable  for  a  disability  arising 
from  an  accidental  injury  received  while  the  insured  was  under 
the  iniluence  of  any  intoxicant,  the  company  is  not  liable  for  a 
disability  incurred  while  the  insured  was  intoxicated,  whether 
the  intoxication  caused  the  accident  or  not.*'^  The  wor4s,  "in- 
temperate habit, ' '  used  in  an  application  for  an  accident  insurance 
policy  when  applied  to  intoxicants  means  the  use  of  intoxicants 
to  excess,  that  is,  with  considerable  frequency  and  to  an  apparent 
degree,  so  that  their  use  was  the  customary  rather  than  the  ex- 
ceptional course  of  conduct  and  does  not  imply  any  idea  of  the 
regularity  of  the  intervals  between  indulgence,  so  that  an  in- 
struction is  erroneous  that  "habit  is  something  which  implies 
repetition  with  regularity. ' '  *^^  In  order  to  avoid  liability  for 
injury  sustained  while  intoxicated,,  the  evidence  must  show  that 
insured  was  actually  intoxicated  at  the  time  of  the  accident.**' 
Wood  alcohol  is  a'  narcotic  poison  and  not  intoxicating  liquor,  so 
that  a  person  dying  from  taking  wood  alcohol  by  mistake  does  not 
die  directly,  or  indirectly,  from  the  use  of  intoxicating  liquor.*'* 
Although  when  last  seen  the  insured  was  intoxicated  and  some 
four  months  later  his  body  was  found  in  the  river,  having  appar- 
ently met  his  death  by  drowning,  these  facts  are  insufficient  to 
show  that  insured  met  his  death  while  intoxicated. 

429Bakalars  v.  Continental  Casualty  Co.,  141  AVis.  43;  122  N.  W.  721; 
18  Ann.  Cas.  1123. 

*3o  Fidelity  &  Casualty  Co.  v.  Cooper,  137  Ky.  544;   126  S.  W.  111. 
431  Mossop  V.  Continental  Casualty  Co.,  137  Mo.  App.  399 ;  118  S.  W.  680. 
*32  Andrews  v.  U.  S.  Casualty  Co.,  154  Wis.  82;  142  N.  W.  487. 
*33  Beard  v.  Indemnity  Ins.  Co.,  65  W.  Va.  283;  64  S.  E.  119. 

434  Modem  Woodmen  of  America  v.  Lawson,  110  Va.  81;  65  S.  B.  509. 

435  Canadian  Railway  Ace.  Ins.  Co.  v.  Haines,  44  Can.  Sup.  Ct.  386;  21 
Ann.  Cas.  916. 
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Accident  Insurance  Continued. 

Excepted      Risks — Suicide — Intentional      Injuries — Disability — Condi- 
tions TO  Be  Performed  Afteb  Loss. 

§  530.    Suicide — Self-inflicted  Injuries. 

531.  The  Same  Subject — The  Blackstone  Case. 

532.  The  Same  Subject— The  Missouri  Suicide  Statute. 

533.  Evidence  in  Cases  of  Suicide. 

534.  Injuries  Received  While  Traveling  or  While  a  Passenger  in  a 
Public  Conveyance. 

534a.  The  Same  Subject.    Double  Indemnity. 

535.  Injuries  Received  While  Entering  or  Leaving  a  Moving  Convey- 
ance. 

536.  Injuries  Received  While  Violating  a  Rule  of  the  Company. 

537.  Injuries  Received  While  Walking  or  Being  on  a  Railway  Track 
or  Roadbed. 

538.  The  Same  Subject  Continued. 

539.  Unlawful  Act— Violation  of  Law. 

540.  The  Same  Subject  Continued. 

541.  Disability — ^Amount  of  Recovery. 

542.  The  Same  Subject  Continued — Later  Cases. 

543.  The  Same  Subject — ^Loss  of  Eyes  or  Limbs. 

544.  The  Same  Subject — ^Later  Cases. 

545.  Commencement  and  Duration  of  Risk  Under  Accident  Policy. 
545a.  Cancellation  of  Accident  Policy. 

546.  Payment  of  Accident  Premium. 

547.  Maturity  of  Contract — Notice  and  Proof,  of  Loss. 

548.  The  Same  Subject  Continued. 

549.  Examination  of  Person  or  Body. 

549a.  Waiver  and  Estoppel  in  Accident  Insurance. 

550.  Pleading — Evidence,  Etc. 

551.  Employers  Liability  Insurance — Risks  Covered. 

§  530.  Suicide :  Self-inflicted  Injuries. — ^Like  life  insurance  poli- 
cies, those  indemnifying  against  dieath  or  injury  from  accident 
generally  contain  a  stipulation  exempting  the  company  from  lia- 
bility in  case  the  death  be  caused  by  suicide.  We  have  already  ^ 
considered  the  eases  bearing  on  the  subject  of  suicide  in  its  dif- 

1  Ante,  §  427  et  seg. 
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ferent  phases  and  it  is  not  necessary  to  again  refer  to  them.  Where 
the  language  used  is  simply  that  the  company  shall  not  be  liable 
in  case  of  suicide,  the  company  is  liable  if  the  death  occur 
from  an  act  of  the  insured  while  insane.^  Death  under  such  cir- 
cumstances is  by  external,  violent  and  accidental  m'eans.  Acci- 
dental self-destruction  is  not  suicide  and  where  the  insured  by 
reason  of  an  insane  impulse  does  an  act  causing  his  death  the 
company  is  liable.  A  leading  case  on  this  subject  is  Accident  Ins. 
Co.  V.  Crandal,'  in  which  the  court  says :  ' '  The  decisions  upon 
the  effect  of  a  policy  of  life  insurance  which  provides  that  it  shall 
be  void  if  the  assured  'shall  die  by  suicide,'  or  'shall  die  by  his 
own  hand, '  go  far  towards  determining  this  question.  This  court, 
on  full  consideration  of  the  conflicting  authorities  upon  that 
subject,  has  repeatedly  and  uniformly  held  that  such  a  provision, 
not  containing  the  words  '  sane  or  insane, '  does  not  include  a  self- 
killing  by  an  insane  person,  whether  his  unsoundness  of  mind  is 
such  as  to  prevent  him  from  understanding  its  moral  nature  and 
aspect.*  In  the  last  case,  which  was  one  in  which  the  assured 
hanged  himself  while  insane,  the  court,  repeating  the  words  used 
by  Mr.  Justice  Nelson,  when  chief  justice  of  New  York,  said  that 
'self-destruction  by  a  fellow-being  bereft  of  reason  can  with  no 
more  propriety  be  ascribed  to  the  act  of  his  own  hand  than  to  the 
deadly  instrument  that  may  have  been  used  by  him  for  the  pur- 
pose, '  and  was  no  more  his  act,  in  the  sense  of  the  law,  than  if  he 
had  been  impelled  by  irresistible  physical  force.' '  In  a  like  case, 
Vice-Chancellor  "Wood  (since  Lord  Chancellor  Hatherley)  ob- 
served that  the  deceased  was  '  subject  to  that  which  is  really  just 
as  much  an  accident  as  if  he  had  fallen  from  the  top  of  a  house. ' " 

2  Mutual  Life  Ins.  Co.  v.  Burden,  9  Ga.  App.  797;  72  S.  E.  295;  Tuttle  v. 
Iowa  State  Traveling  Men's  Ass'n,  132  la.  652;  104  N.  W.  1131;  7  L.  R.  A. 
(N.  S.)  223;  Sebesta  v.  Supreme  Court  of  Honor,  77  Neb.  249;  109  N.  W. 
166;  Thaxton  v.  Metropolitan  L.  Ins.  Co.,  143  N.  C.  33;   55  S.  E.  419. 

3  120  U.  S.  527;  7  S.  C.  R.  460. 

4  Life  Ins.  Co.  v.  Terry,  15  Wall.  580;  Efgelow  v.  Berkshire  Ins.  Co.,  93 
U.  S.  284;  Insurance  Co.  v.  Rodel,  95  U.  S.  232;  Manhattan  Ins.  Co.  v. 
BrougMon,  109  U.  S.  121;   3  Sup.  Ct.  99. 

5  Manhattan  L.  Ins.  Co.  v.  Broughton,  supra;  also  Breasted  v.  Farm- 
ers' Loan  &  Trust  Co.,  4  Hill.  73. 

6  Horn  V.  Anglo-Australian,  etc.,  Co.,  30  Law  J.  (N.  S.)  Ch.  511;  7  Jur. 
(N.  S.)   676. 

1254 


ACCIDENT  INSURANCE  CONTINUED.  §    530 

And  in  another  case  Chief  Justice  Appleton  said  that  'the  insane 
suicide  no  more  dies  by  his  own  hand  than  the  suicide  by  mistake 
or  accident,'  and  that  under  such  a  policy,  'death  by  the  hands 
of  the  insured,  whether  *by  accident,  mistake  or  in  a  fit  of  insan- 
ity, is  to  be  governed  by  one  and  the  same  rule. ' '    Many  of  the 
cases  cited  for  the  plaintiff  in  error  are  inconsistent  with  the  set- 
tled law  of  this  court,  as  shown  by  the  decisions  above  mentioned. 
In  this  state  of  the  law  there  can  be  no  doubt  that  the  assured  did 
not  die  'by  suicide,'  within  the  meaning  of  this  policy;  and  the 
same  reasons  are  conclusive  against  holding  that  he  died  by  '  self- 
inflicted  injuries.'    In  self -killing  'suicide,'  'dying  by  his  own 
hand,'  cannot  be  predicated  of  an  insane  person,  no  more  can 
'self-inflicted  injuries';  for  in  either  case  it  is  not  his  act.    Nor 
does  the  case  come  within  the  clause  which  provides  that  the  in- 
surance shall  not  extend  to  '  death  or  disability  which  may  have 
been  caused  wholly  or  in  part  by  bodily  infirmities  or  disease.'    If 
insanity  could  be  considered  as  coming  within  this  clause,  it 
would  be  doubtful,  to  say  the  least,  whether,  under  the  rule  of 
the  law  of  insurance  which  attributes  an  injury  or  loss  to  its 
proximate  cause  only,  and  in  view  of  the  decisions  in  similar 
cases,  the  insanity  of  the  asured  or  anything  but  the  act  of  hang- 
ing himself,  could  be  held  to  be  the  cause  of  death.^    But  the 
words  'bodily  infirmities  or  disease'  do  include  insanity.     Al- 
though, as  suggested  by  Mr.  Justice  Hunt,  in  Life  Ins.  Co.  v. 
Terry,'  insanity  or  unsoundness  of  mind  often,  if  not  always,  is 
accompanied  by  or  results  from  disease  of  the  body,  still,  in  the 
common  speech  of  mankind,  mental  are  distinguished  from  bodily 
diseases.    In  the  phrase  'bodily  infirmities  or  disease,'  the  word 
'bodily'  grammatically  applies  to  'disease'  as  well  as  'infirmities'; 
and  it  cannot  be  so  applied  without  disregarding  the  fundamental 
rule  of  interpretation  that  policies  of  insurance  are  to  be  con- 
strued most  strongly  against  the  insurers  who  frame  them.    The 

7  Estabrook  v.  Union  Ins.  Co.,  54  Me.  224,  227,  229. 

8  Scheffer  v.  Railroad  Co.".  105  U.  S.  249,  252;  Trew  v.  Railway  Passen- 
gers' Assur.  Co.,  5  Hurl.  &  N.  211,  and  6  Hurl.  &  N.  839,  845;  Reynolds  v. 
Accidental  Ins.  Co.,  22  Law  T.  (N.  S.)  820;  Winspear  v.  Accident  Ins.  Co., 
42  Law  T.  (N.  S.)  900;  afEd.  6  Q.  B.  Div.  42;  Lawrence  v.  Accidental  Ins. 
Co.,  7  Q.  B.  Div.  216,  221;   Scheiderer  v.  Travelers'  Ins.  Co.,  58  Wis.  13; 

16  N.  W.  47. 

9  15  Wall.  580. 
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prefix  of  'bodily'  hardly  affects  the  meaning  of  'infirmities,'  and 
it  is  difficult  to  conjecture  any  purpose  in  inserting  it  in  this  pro- 
viso other  than  to  exclude  mental  disease  from  the  enumeration 
of  the  causes  of  death  or  disability  to  which  the  insurance  does 
not  extend.  In  the  argument  for  the  plaintiff  in  error,  some  stress 
was  laid  on  the  fact  that  the  concluding  paragraph  of  the  appli- 
cation differs  in  form  of  expression  so  as  to  include  mental  as 
well  as  bodily  diseases.    It  is  by  no  means  clear  that  this  is  so ; 

,  but  if  it  were,  it  would  not  affect  the  case.  The  whole  application 
is  not  made  a  part  of  the  contract  and  the  only  mention  of  it  in 
the  policy  is  in  the  opening  words,  'in  consideration  of  the  war- 
ranties made  in  the  application  for  this  insurance.'  This  does 
not  include  all  the  statements  in  the  application,  but  only  those 
which  are  warranties.  Some  of  them  may  be ;  others  clearly  are 
not.  The  statements  as  to  the  age,  occupation,  previous  state  of 
health,  and  present  habits  of  the  insured,  and  as  to  his  other  in- 
surance, may  be  warranties  on  his  part.  Those  as  to  the  'amount, 
terms,  and  payee  of  the  policy  applied  for,  certainly  are  not.  The 
statements  expressing  his  understanding  of  what  will  be  the  effect 
of  the  insurailce  are  statements  not  of  fact,  but  of  law  and  cannot 
control  the  legal  construction  of  the  policy  afterwards  issued  and 
accepted.  The  death  of  the  ass^ired  not  having  been  the  effect  of 
any  cause  specified  m  the  proviso  of  the  policy  and  not  coming 
within  any  warranty  in  the  application,  the  question  recurs 
whether  it  is  within  the  general  words  of  the  leading  sentence 
of  the  policy,  by  which  he  is  declared  to  be  insured  'against  bodily 
injuries  effected  through  external,  accidental  and  violent  means. 
This  sentence  does  not}  like  the  proviso,  speak  of  what  the  injury 
is  'caused  by,'  but  it  looks  only  to  the  'means'  by  which  it  is 
effected.  No  one  doubts  that  hanging  is  a  violent  means  of  death. 
As  it  affects  the  body  from  without,  it  is  external,  just  as  suffoca- 
tion by  drowning  was  held  to  be  in  the  cases  of  Trew,  Keynolds 
and  Winspear  above  cited.  And  according  to  the  decisions  as  to 
suicide  under  policies  of  life  insurance,  before  referred  to,  it  can- 
not, when  done  by  an  insane  person,  be  held  to  be  other  than  acci- 
dental." And  the  same  court  has  held,^"  that  where  the  insured 
was  found  dead  with  a  pistol-shot  through  his  heart  that  the 

10  Travelers  Ins.  Co.  v.  McConkey,  127  U.  S.  661. 
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court  did  not  err  in  instructing  the  jury  that'  the  law  would  pre- 
sume that  the  death  was  not  caused  by  suicide,  but  would  on  the 
contrary  presume  that  it  was  unintentional  on  the  part  of  the  in- 
sured. 

§  531.  The  Same  Subject— T^he  Blackstone  Case.— The  Su- 
preme Court  of  Michigan  has  exhaustively  reviewed  the  law  on 
the  subject  of  suicide,  considered  in  relation  to  the  language 
used  in  the  policy,  and  says :  "  "Every  person  is  presumed  sane, 
and  the  burden  is  upon  the  plaintiff  in  the  case  to  show  the  in- 
sured insane  at  the  time  of  the  taking  of  his  life."  The  jury  must 
determine  this  question  from  the  acts  and  conduct  of  the  de- 
ceased, and  this  can  only  be  gathered  from  witnesses  who  are 
cognizant  of  the  facts.  The  learned  counsel  for  the  defendant, 
however,  argues  that,  even  if  there  was  evidence  to  go  to  the 
jury  on  the  question  of  insanity,  and  though  the  jury  have  found 
that  the  insured  came  to  his  death  while  insane,  yet,  it  appearing 
that  he  came  to  his  death  by  his  own  hand,  it  is  not  a  bodily  in- 
jury, effected  through  external,  violent,  and  accidental  means, 
within  the  meaning  of  the  policy.  Practically,  all  the  cases  agree 
in  holding  in  the  language  of  the  Supreme  Court  of  Massachu- 
setts in  Cooper  v.  Insurance  Co.,^^  that  there  is  no  substantial 
difference  of  signification  between  the  phrases,  'shall  die  by  his 
own  hand,'  'shall  commit  suicide'  and  'shall  die  by  suicide.'  The 
rule  of  construction,  though  not  always  recognized  by  the  cases, 
is  that  this  condition,  being  in  the  nature  of  a  penalty  or  forfeit- 
ure, must  be  strictly  construed.  In  Insurance  Co.  v.  Moore,^'  Mr. 
Justice  Campbell,  speaking  for  the  court,  said:  'The  condition 
which  makes  the  policy  void  in  case  of  such  a  death  is  in  the 
nature  of  a  penalty  or  forfeiture.  .  .  .  The  forfeiture  in  this 
case  was  to  arise  if  the  insured  died  by  his  own  hand.  Some 
stress  is  laid  on  the  term  '  suicide, '  as  if  it  means  a  wrongful  act, 
or  self-murder.  It  has  no  such  restricted  meaning.  It  means 
self -killing,  just  as  'homicide'  means  killing  anyone  else.  But 
there  may  be  excusable  homicide  as  well  as  felonious ;  and  suicide 
was  only  cognizable  at  law  when  the  person  was  felo  de  se  or 

11  Blackstone  v.  Standard  L.  &  Ace.  Ins.  Co.,  74  Mich.  592;   42  N.  W. 
156;  3  L.  R.  A.  486. 

12  102  Mass.  227. 

13  34  Mich.  41. 
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guilty  of  a  felonious  act.     If  non  compos  mentis,  the  actor  in 
homicide  or  suicide  commits  no  crime.    In  one  sense  the  man  dies 
by  his  own  hands  who  kills  himself,  whether  sound  or  frenzied. 
But  the  condition  in  this  policy  cannot  be  construed  to  cause  a 
forfeiture  for  acts  involving  no  evil  will. '    Upon  the  question  of 
voluntary  suicide,  intentionally  'committed  by  a  sane  man  in  the 
possession  of  his  faculties,  knowing  how  to  adopt  means  to  ends, 
and  conscious  of  the  immorality  of  the  .act,  there  is  no  difference 
of  opinion ;  and  all  authorities  agree  that  self-destruction  is  within 
the  exemption;  and  all  authorities  likewise  agree  that  an  acci- 
dental death, — as  by  taking  poison  by  mistake,  or  shooting  one 's 
self  with  a  pistol,  supposing  it  not  to  be  loaded,  or  falling  from 
a  building,  or  death  happening  in  any  way  by  the  unintended  act 
of  the  party  dying, — is  not  within  the  exemption.    But  whether 
suicide  by  an  insane  man  is  also  within  the  exemption  has  been 
the  question  in  dispute,  and  upon  this  two  prominent  and  different 
doctrines  have  been  maintained.    On  the  one  hand  it  is  maintained 
that  if  the  act  be  voluntarily  done  in  pursuance  of  an  intelligent 
purpose,  and  intentionally  and  intelligently  carried  out  by  the 
proper  adoption  of  means  to  ends,  it  is  suicide  on  the  part  of  the 
insured,  or  death  by  his  own  hands,  although  insanity  exists  to 
such  an  extent  that  he  may  not  be  able  to  appreciate  the  moral 
qualities  of  the  act.     On  the  other  hand  it  is  maintained  that, 
however  intelligently  the  act  may  be  done,  if  at  the  time  the  will 
be  overpowered  by  an  uncontrollable  impulse,  or  the  party  be 
unable  to  appreciate  the  moral  character  of  the  act,  it  is  not 
within  the  meaning  of  the  provision.    The  rule  in  England  was 
laid  down  in  1843,  in  Borradaile  v.  Hunter,^*  and  has  since  been 
adhered  to.    In  this  case  the  words  of  the  condition  were  that 
the  policy  should  be  void  if  the  assured  should  'die  by  his  own 
hand. '    He  threw  himself  from  Vauxhall  bridge  into  the  Thames 
and  was  drowned.     The  jury  found  that  he  voluntarily  threw 
himself  into  the  river,  knowing  at  the  time  that  he  should  thereby 
destroy  his  life,  and  intending  thereby  to  do  so ;  but  at  the  time 
of  committing  the  act  he  was  not  capable  of  judging  between 
right  and  wrong.    It  was  held  that  the  policy  was  void,  the  rule 
being  laid  down,  in  effect,  that  the  moral  condition  of  the  mind 
was  immaterial ;  and  if,  when  the  act  was  done,  the  insured  knew 
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that  life  would  be  thereby  destroyed,  and  intended  it  to  be  so, 
the  policy  is  violated  under  the  condition,  although  the  insured 
was  insane  at  the  time.  In  Dean  v.  Insurance  Co.,!^  the  Supreme 
Court  of  Massachusetts  held  substantially  the  doctrine  as  laid 
down  in  Borradaile  v.  Hunter,  supra.  In  insurance  Co.  v. 
Graves,^^  the  Supreme  Court  of  Kentucky  were  divided  upon  the 
question  of  the  soundness  of  Borradaile  v.  Hunter,  but  unani- 
mously agreed  that  where  the  suicide  was  committed  during  an 
uncontrollable  passion,  caused  by  intoxication,  the  condition  was 
broken,  and  the  policy  avoided.  In  a  more  recent  case  in  Massa- 
chusetts ^'  the  question  came  again  before  the  court,  and  the  rul- 
ing in  Dean  v.  Insurance  Co.,  supra,  was  adhered  to.  The  proviso 
in  the  policy  is  that  it  shall  be  void  if  the  assured  shall  die  by 
suicide.  The  plaintiff  offered  to  prove  that  the  assured  at  the 
time  of  committing  the  act  of  self-destruction  was  insane.  The 
court  said:  'In  the  present  case  there  was  no  offer  to  prove  mad- 
ness of  delirium,  or  that  the  act  of  self-destruction  was  not  the 
result  of  the  will  and  intention  of  the  party  adapting  the  means 
to  the  end,  and  contemplating  the  physical  nature  and  effects  of 
the  act.'  The  earliest  case  in  New  I'ork  is  that  of  Breasted  v. 
Trust  Co.^'  The  policy  was  to  become  void  if  the  assured  died 
by  his  own  hand.  The  insured  came  to  his  death  by  suicide  by 
drowning  himself  in  the  Hudson  river.  Chief  Justice  Nelson,  de- 
livering the  opinion  of  the  court,  said,  speaking  legally:  'Self- 
destruction  by  a  fellow-being  bereft  of  reason  can  with  no  more 
propriety  be  ascribed  to  the  act  of  his  own  hand,  than  to  the 
deadly  instrument  that  may  have  been  used  for  the  purpose. 
The  drowning  of  Comfort  was  no  more  his  act,  in  the  sense  of 
the  law,  than  if  he  had  been  impelled  by  irresistible  physical 
power;  nor  is  there  any  greater  reason  for  exempting  the  com- 
pany from  the  risk  assumed  in  the  policy  than  if  his  death  had 
been  occasioned  by  such  means.  Suicide  involves  the  deliberate 
termination  of  one's  existence  while  in  the  possession  and  enjoy- 
ment of  his  mental  faculties.  Self-slaughter  by  an  insane  man 
or  a  lunatic  is  not  an  act  of  suicide,  within  the  meaning  of  the 

15  4  Allen  96. 

16  6  Bush.  268. 

17  Cooper  V.  Insurance  Co.,  102  Mass.  227. 
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law. ' "  This  case  was  modified,  if  not  overruled,  by  Van  Zandt 
V. 'insurance  Co.,^*'  where  it  was  held  that,  under  a  condition  as 
above,  the  only  exception  to  the  condition  is  where  the  act  is 
accidental  or  involuntary ;  that  to  take  a  case  out  of  the  proviso 
the  assured  must  have  been  so  mentally  disordered  as  not  to 
understand  that  the  act  he  committed  would  cause  his  death,  or 
he  irfust  have  committed  it  under  the  influence  of  some  insane 
impulse,  which,  he  could  not  resist.  Jt  is  not  sufficient  that  his 
mind  was  so  impaired  that  he  was  not  conscious  of  the  moral  ob- 
liquity of  the  act.  In  the  later  case  in  New  York  it  is  held  that 
the  words,  'die  by  his  own  hand,'  have  reference  to  an  intelligent 
voluntary  act  and  not  to  a  suicide  committed  by  a  party  in  a 
state  of  mental  derangement  so  great  that  the  act  of  self-destruc- 
tion is  to  be  regarded  as  wholly  involuntary.^^  The  Supreme 
Court  of  Maine  in  Easterbrook  v.  Insurance  Co.,^^  where  the 
condition  of  the  policy  was  that,  if  he  should  'die  by  his  own 
hand,'  and  the  jury  found  'that  the  self-destruction  was  the  re- 
sult of  a  blind  and  irresistible  impulse  over  which  the  will  had 
no  control,'  and  that  'the  self-destruction  was  not  an  act  of  voli- 
tion, '  approved  Breasted  v.  Trust  Co.,  supra,  holding  that  suicide, 
to  avoid  a  policy  of  life  insurance,  must  be  a  criminal  act, — one 
done  with  an  evil  motive.  The  leading  case  upon  the  subject  is 
that  of  Insurance  Co.  v.  Terry,^^  approving  what  had  been  known 
as  the  'New  York  doctrine.'  In  this  case  the  policy  was  to  be 
void  if  the  insured  should  die  by  his  own  hand.  Mr.  Justice 
Hunt,  after  a  full  review  of  the  cases,  laid  down  the  rule  thus: 
'If  the  assured,  being  in  the  possession  of  his  ordinary  reasoning 
faculties,  from  anger,  pride,  jealousy,  or  a  desire  to  escape  from 
the  ills  of  life,  intentionally  takes  his  own  life,  the  proviso  at- 
taches, and  there  can  be  no  recovery.  If  the  death  is  caused  by 
the  voluntary  act  of  the  assured,  he  knowing  and  intending  that 
his  death  shall  be  the  result  of  his  act  but  when  his  reasoning 
faculties  are  so  far  impaired  that  he  is  not  able  to  understand 

waiting  4  Bl.  Comm.  189;   1  Hale  P.  C.  411,  412. 

20  55  N.  Y.  168. 

21  De  Gogorza  v.  Ins.  Co.,  65  N.  Y.  235;  Weed  v.  Insurance  Co.,  70  N.  Y. 
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the  moral  character,  the  general  nature,  consequences,  and  effect 
of  the  act  he  is  about  to  commit,  or  when  he  is  impelled  thereto 
by  an  insane  impulse  which  he  has  not  the  power  to  resist,  such 
death  is  not  within  the  contemplation  of  the  parties  to  the  con- 
tract and  the  insurer  is  liable. '  This  rule  has  been  approved  by- 
subsequent  cases  in  that  court.^^  The  rule  laid  down  in  Insurance 
Co.  V.  Terry,^^  is  substantially  the  same  doctrine  as  stated  by  this 
court  in  Insurance  Co.  v.  Moore.  "We  think  the  reasonable  rule 
is  as  stated  by  Mr.  Justice  Hunt  in  Insurance  Co.  v.  Terry:  'If 
the  assured,  being  in  possession  of  his  ordinary  reasoning  facul- 
ties, from  anger,  pride,  jealousy  or  a  desire  to  escape  from  the  ills 
of  life,  intentionally  takes  his  own  life,  the  proviso  attaches  and 
there  can  be  no  recovery.  If  the  death  is  caused  by  the  voluntary 
act  of  the  assured,  he  knowing  and  intending  that  his  death  shall 
be  the  result  of  his  act,  but  when  his  reasoning  faculties  are  so 
far  impaired  that  he  is  not  able  to  understand  the  moral  character, 
the  general  nature,  consequences,  and  effect  of  the  act  he  is  about 
to  commit,  or  when  he  is  impelled  thereto  by  an  insane  impulse, 
which  he  has  not  the  power  to  resist,  such  death  is  not  within  the 
contemplation  of  the  parties  to  the  contract,  and  the  insurer  is 
liable. '  This  doctrine  is  approved  and  followed  in  express  terms 
or  in  substance,  in  other  cases.^^  The  same  doctrine  in  substance 
is  laid  down  in  Easterbrook  v.  Insurance  Co.,^''  approving  the 
principal  cases.  The  effect  of  this  doctrine  is  that,  in  order  to 
work  a  forfeiture  under  such  a  policy  on  the  ground  of  self-de- 
struction, the  assured  must  have  had  sufficient  mental  capacity 
not  only  to  understand  that  the  act  will  destroy  his  life,  but  also 
distinguish  its  moral  quality  and  consequences, — the  right  'and 
wrong  of  it;  and  must  perform  the  act,  not  under  any  uncon- 

24  Insurance  Co.  v.  Rodel,  95  U.  S.  232;  Insurance  Co.  v.  Broughton, 
109  U.  S.  123;  3  Sup.  Ct.  99,  citing  and  approving  the  opinion  of  Chle'f 
Justice  Nelson  in  Breasted  v.  Trust  Co.,  supra. 
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trolled  impulse  resulting  from  insanity,  but  voluntarily,  with  the 
intent  to  end  his  life.  In  other  words,  that  it  must  be  an  act 
done  with  an  evil  motive.  We  think  that  this  doctrine  is  sup- 
ported by  the  great  preponderance  of  authority  in  this  country, 
and  must  be  conceded  to  be  the  prevailing  American  doctrine; 
and  it  seems  to  us  to  be  the  safer  and  more  reasonable  and  more 
consistent  doctrine.  It  agrees  with  the  general  rule  as  to  the  ex- 
cusatory feature  of  insanity  in  civil  as  well  as  in  criminal  cases. 
It  also  operates  to  prevent  forfeiture,  which  is  a  favorite  principle 
of  an  enlightened  jurisprudence.  Nor  can  it  have  any  injurious 
effect,  since  insurers  may  always  frame  such  contracts,  to  suit 
themselves,  and  may,  if  they  choose,  insert  an  express  stipulation  to 
the  effect  that  insanity  shall  not  in  any  case  prevent  an  avoid- 
ance by  the  suicide  of  the  assured.  As  is  stated  in  a  note  to 
Breasted  v.  Trust  Co. :  ^^  'If  they  prefer,  for  the  purpose  of  get- 
ting custom,  to  omit  such  stipulations,  and  to  leave  the  matter  in 
doubt,  the  doubt  ought  to  be  resolved  against  them.  If  the  as- 
sured is  to  take  the  sole  risk  of  his  becoming  insane,  and  destroy- 
ing his  life,  let  him  have  notice  of  the  fact  by  having  it  clearly 
'nominated  in  the  bond.'  As  has  been  well  said  in  some  of  the 
cases  referred  to,  insanity  is  as  much  a  disease  as  fever  or  con- 
sumption; and  upon  principle  there  is  no  more  reason  why  an 
insurance  of  one's  life  should  not  be  an  insurance  against  death 
from  the  former  disease  than  against  death  from  the  latter,  if 
there  is  nothing  to  the  contrary  in  the  policy. '  Policies  issued  by 
some  life  insurance  companies  contain  a  condition  or  proviso  that 
it  shall  be  void  if  the  assured  shall  die  by  suicide,  felonious  or 
otherwise,  sane  or  insane ;  others  provide,  if  the  assured  shall  die 
by  suicide,  sane  or  insane ;  others  provide  for  an  avoidance,  if  the 
assured  die  by  his  own  hand,  sane  or  insane ;  while  others  provide 
for  an  avoidance  if  he  shall  die  by  his  own  act  and  intention, 
sane  or  insane.  Such  a  condition,  expressed  in  any  of  these  forms, 
covers  any  case  of  voluntary  self-destruction,  and  no  kind  or 
degree  of  insanity  will  prevent  an  'avoidance ;  and  the  courts,  not 
only  in  England,  but  in  this  country,  have  almost  universally  held 
that  with  such  provisions  in  policies  of  life  insurance  the  policies 
a;re  void  if  the  insured  comes  to  his  death  by  his  own  hand.  Some 
of  those  cases  are  cited  by  the  learned  counsel  for  the  defendant 

28  59  Am.  Dec.  449. 
1262 


ACCIDENT  INSURANCE   CONTINUED.  §    531 

in  his  brief  as  having  some  bearing  upon  the  question  now  in 
issue.  "We  think  they  have  no  bearing  upon  the  case  where  no 
such  proviso  is  found  in  the  policy.  Defendant's  counsel  seem 
to  rely  to  some  extent  upon  the  ruling  of  this  coilS't  in  Streeter  v. 
Society,^'  as  bearing  upon  the  question  whether  the  insured  came 
to  his  death  in  this  case  by  accidental  injuries.  The  policy  in  this 
case  contained  a  condition,  if  the  assured  shall  within  three  years 
from  the  date  of  this  policy  die  by  his  own  hand,  sane  or  insane, 
this  policy  shall  become  and  be  null  and  void.  Within  the  three 
"years  from  the  date  of  the  policy  the  insured  died  from  the  effects 
of  a  pistol-shot  wound  inflicted  upon  himself.  The  court  followed 
the  opinion  of  Mr.  Justice  Davis  in  Bigelow  v.  Insurance  Co.^" 
holding  that  no  recovery  could  be  had  upon  the  policy,  by  reason 
of  the  limitation  contained  in  the  proviso,  sane  or  insane.  After 
quoting  from  the  opinion  of  Mr.  Justice  Davis,  it  was  said:  'If 
a  person  does  an  act  in  a  state  of  unconsciousness,  or  involuntarily, 
whether  he  be  sane  or  insane,  such  an  act  is  nothing  more  nor  less 
than  accidental,  and  would  not  operate  to  forfeit  the  policy. 
The  record  in  this  case  does  not  disclose  such  a  state  of  facts. 
There  was  no  evidence  that  the  act  was  involuntary,  or  that 
Mower  was  unconscious  when  he  inflicted  upon,  himself  the  fatal 
wound.  The  policy  covers  all  conscious  acts  of  the  insured  by 
which  death  by  his  own  hand  is  compassed,  whether  he  was  at  the 
time  sane  or  insane.  If  the  act  was  done  for  the  purpose  of  self- 
destruction,  it  matters  not  that  the  insured  had  no  conception 
of  the  wrong  involved  in  its  commission.'  Counsel  for  the  de- 
fendant now  insists  that  if  the  insured  was  insane  his  insanity 
caused  his  death,  and  that  insanity  is  a  disease,  and  that  the 
question  remaining,  and  upon  which  the  court  must  pass  is,  is 
the  death  caused  by  the  disease  'insanity'  an  accidental  death? 
The  policy  provides  'that  the  insurance  shall  not  extend  to  any 
bodily  injury  of  which  there  shall  be  no  external  or  visible  sign, 
nor  to  any  bodily  injury  happening  directly  or  indirectly  in  con- 
sequence of  bodily  infirmities  or  disease,  nor  to  any  one  except 
when  the  injury  is  the  proximate  and  sole  cause  of  the  disability 
or  death.'  Is  insanity  a  disease?  The  learned  Dr.  Buckham,  in 
his  work  on  Insanity  in  its  Medico-Legal  Relations,  published  in 
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1883,  at  section  23  says:  'We  think  sufficient  evidence  has  already- 
been  deduced  to  show  that  insanity  is  a  physical,  and  not  a  mental 
disease.  And  yet  the  proof  par  excellence  remains  to  be  offered. 
"We  have  takeit  considerable  trouble  to  acquaint  ourselves  with 
the  facts,  and  we  believe  that  there  is  no  alienist  in  the  United 
States  who  believes  that  insanity  is  a  disease  of  the  mind.'  And 
the  learned  doctor  offers  the  following  as  a  definition  of  insanity : 
'A  diseased  or  disordered  condition  oji  malformation  of  the  phys- 
ical organs,  through  which  the  mind  receives  impressions,  or 
hianifests  its  operations,  by  which  the  will  and  judgment  are  im- 
paired, and  conduct  rendered  irrational.'  And  he  says:  'As  a 
corollary  we  offer :  Insanity  being  the  result  of  physical  disease, 
it  is  a  matter  of  fact  to  be  determined  by  medical  experts,  and  not 
a  matter  of  law  to  be  decided  by  legal  decisions  and  maxims. ' 
Agreeing,  as  we  do,  with  the  learned  doctor,  that  insanity  is  a 
physical  disease,  and  a  question  of  fact  for  determination  in  the 
case,  let  us  see  what  has  been  determined  by  the  jury,  before 
considering  the  proposition  made  by  the  counsel  for  defendant. 
The  jury  found — ^Pirst,  that  the  insured  killed  himself;  second, 
that  he  did  not  know  at  the  time  that  he  was  committing  an'  act 
which  must  result  in  death;  third,  that  he  was  not  conscious  of 
what  he  was  doing;  fourth,  that  he  did  not  intend  to  cut  his 
throat,  and  thereby  kill  himself;  and,  fifth,  that  at  the  time  he 
did  cut  his  throat  he  was  insane.  Admitting  that  there  was  some 
evidence  to  go  to  the  jury  upon  those  questions,  and  that  those 
questions  have  been  properly  submitted ,  to  them  by  the  court 
upon  the  trial,  then  we  are  asked  to  say  that  insanity  being  a  dis- 
ease, that  disease  was  the  proximate  cause  of  the  death  of  the  in- 
sured, and  that  he  did  not  come  to  his  death  by  an  external  acci- 
dental injury,  within  the  meaning  of  the  terms  of  the  policy.  In 
Insurance  Co.  v.  Crandal,'^  a  policy  similar  in  form  and  conditions 
was  issued,  based  upon  an  application  in  substance  the  same  as 
the  one  in  issue  here.  Mr.  Justice  Gray,  delivering  the  opinion  of 
the  court  in  that  case,  said:  'The  single  question  to  be  decided, 
therefore,  is  whether  a  policy  of  insurance  against  bodily  in- 
juries effected  through  external,  accidental,  and  violent  means 
and  occasioning  death,  or  complete'  disability  to  do  business,  and 
providing  that  this  insurance  shall  not  extend  to  death  or  dis- 
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ability  which  may  have  been  caused  wholly  or  in  part  by  bodily 
infirmities  or  disease,  or  by  suicide  or  self-inflicted  injuries,  cov- 
ers a  death  by  hanging  one's  self  while  insane.  The  decisions 
upon  the  effect  of  a  policy  of  life  insurance  which  provides  that 
it  shall  be  void  if  the  assured  shall  die  by  suicide,  or  shall  die  by 
his  own  hand,  go  far  towards  determining  this  question.  This 
court  on  full  consideration  of  the  conflicting  authorities  upon  that 
subject,  has  repeatedly  and  uniformly  held  that  such  a  provision, 
not  containing  the  words  'sane  or  insane,'  does  not  include  a 
self-killing  by  an  insane  person,  whether  his  unsoundness  of  mind 
is  such  as  to  prevent  him  from  understanding  the  physical  nature 
and  consequences  of  his  act  or  only  such  as  to  prevent  him, 
while  foreseeing  and  premeditating  its  physical  consequences, 
from  understanding  its  moral  nature  and  aspect.'^  In  this  state 
of  the  law  there  can  be  no  doubt,  says  Justice  Gray,  that  the  as^ 
sured  did  not  die  'by  suicide,'  within  the  meaning  of  this  policy; 
and  the  same  reasons  are  conclusive  against  holding  that  he  died 
by  'self-inflicted  injuries.'  If  '  self -killing, '  'suicide,'  'dying  by 
his  own  hand,'  cannot  be  predicated  of  an  insane  person,  no  more 
can  'self-inflicted  injuries,'  for  in  either  case  it  is  not  his  act. 
Nor  does  the  case  come  within  the  clause  which  provides  that  the 
insurance  shall  not  extend  to  death  or  disability  which  may  have 
been  caused  wholly  or  in  part  by  bodily  infirmities  or  disease.  If 
insanity  could  be  considered  as  coming  within  this  clause  it 
would  be  doubtful,  to  say  the  least,  whether  under  the  rule  of  'the 
law  of  insurance  which  attributes  an  injury  or  loss  to  its  proxi- 
mate cause  only,  and  in  view  of  the  decisions  in  similar  cases,  the 
insanity  of  the  assured,  or  anything  but  the  act  of  hanging  him- 
self, could  be  held  to  be  the  cause  of  his  death.  .  .  .  The  death 
of  the  assured  not  having  been  the  effect  of  any  cause  specified 
in  .the  proviso  of  the  policy,  and  not  coming  within  any  warranty 
in  the  application,  the  question  recurs  whether  it  is  within  the 
general  words  of  the  leading  sentence  of  the  policy  by  which  he  is 
declared  to  be  insured  'against  bodily  injuries  effected  through 
external,  accidental,  and  violent  means.'  This  sentence  does  not, 
like  the  proviso,  speak  of  what  the  injury  is  '  caused  by, '  but  it 
looks  only  to  the  'means'  by  which  it  is  effected.    No  one  doubts 

32'citing  Insurance  Co.  v.  Terry,  15  Wall.  580,  and  other  cases  in  that 
court  since  that  time. 
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that  hanging  is  a  violent  means  of  death,  as  it  affects  the  body 
from  without.  It  is  external,  just  as  suffocation  by  drowning  was 
held  to  be  in  the  cases  of  Trew,  Reynolds,  and  Winspear,^^  above 
cited.  And  according  to  the  decisions  as  to  suicide  under  policies 
of  life  insurance  before  referred  to,  it  cannot  when  don©  by  an 
insane  person  be  held  to  be  other  than  accidental.  Counsel  for 
defendant,  considering  this  case  of  Insurance  Co.  v.  Crandal,  says, 
'that  while  the  court  held  that  insane  self-destruction  was  an  ac- 
cidental death,  and  seemed  to  be  of  the  opinion  that  insanity  was 
a  disease,  there  was  no  discussion  by  the  court  of  the  question 
whether  insanity,  being  a  disease,  would  not  preclude  insane  self- 
destruction  being  an  accidental  death ;  that  the  court  avoided  the 
discussion  of  this  question  by  suggesting  that  though  they  did 
not  decide  that,  in  accordance  with  the  authorities  already  dis-  - 
cussed,  insanity  was  not  the  proximate  cause  of  the  d^th,  and 
decided  that  the  policy  did  not  exempt  the  insurer  from  liability 
for  a  death  of  that  character;  that  this  was  an  evasion  of  the 
question  squarely  presented  to  the  court  for  their  consideration; 
that  regardless  of  the  exceptions  in  the  policy.,  the  company  was 
clearly  not  liable,  unless  the  death  was  accidental ;  and  in  deciding 
the  case  the  court  was  bound  to  say  either  that  death  was  not 
caused  by  the  disease  insanity,  or  that  death  so  caused  is  acci- 
dental death.'  We  think  that  the  court  in  that  case  held  that, 
while  insanity  was  a  disease,  yet  the  insured,  having  come  to  his 
death  by  hanging,  though  by  his  own  hands,  met  with  an  'acci- 
dental death  within  the  terms  of  the  policy.  Counsel  for  defend- 
ant asks,  what  does  'external'  mean?  Can  it  be  given  any  con- 
struction that  will  make  it  apply  to  violence  done  by  the  insured 
himself?  Does  it  refer  merely  to  the  instrument  of  death?  And 
says:  'I  submit  that  external  violence  is  that  coming  from 
sources  outside  of  the  insured.  Blackstone 's  death  came  about 
through  internal  means ;  that  it  was  caused  by  his  own  hand  in  a 
literal,  if  not  in  a  legal  sense ;  that  his  hand  moved  in  obedience 
to  his  will,  however  darkened  his  will  may  be;  that  it  was  not 
voluntary;  that  he  was  not  trying  to  do  something  else;  there- 
fore the  injury  was  not  external  "or  'accidental.'    We  do  not  agree 

33  Trew  V.  Assurance  Co.,  5  Hurl.  &  V.  211;  Reynolds  v.  Insui^nce  Co., 
22  Law  T.  (N.  S.)  820;  Winspear  v.  Insurance  Co.,  42  Law  T.  (N.  S.)  900; 
aftd.  6  Q.  B.  DIv.  42. 
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with  counsel  in  this  proposition.  We  think  the  insured  came  to 
his  death  by  violent,  external,  accidental  injuries  within  the  mean- 
ing of  this  policy.  Without  going  over  the  reasons  brought  to 
bear  upon  the  question,  it  is  evident  that  the  words  'died  by 
suicide, '  '  death  by  his  own  hand, '  and  other  words  of  similar  im- 
port, are  held  to  be  made  applicable  only  to  that  class  of  cases 
where  the  insured  comes  to  the  death  by  his  own  voluntary  act. 
This  question  has  been  settled  by  the  jury;  that  the  deceased 
was  insane ;  that  he  took  his  own  life,  that  he  did  not  intend  in 
cutting  his  throat  to  kill  himself;  and  that  he  was  not  conscious 
that  his  death  would  be  occasioned  thereby.  Let  us  suppose,  as 
an  illustration,  that  A  and  B  take  a  policy  of  like  terms  andcon- 
ditions  as  the  one  in  suit,  based  upon  similar  applications,  with  all 
the  conditions  and  provisions  contained  in  the  present  case,  and 
during  the  lifetime  of  each  of  those  policies  A  becomes  insane  and 
while  so  insane,  with  a  pistol,  shoots  and  kills  B  and  in  the 
same  moment  turns  the  pistol  and  kills  himself.  No  one  would 
question  but  that  by  the  terms  and  conditions  of  B's  policy  he 
had  met  with  an  accidental,  external  and  violent  death  and  the 
company  would  be  held  liable,  that  the  case  came  within  the 
provisions  of  the  policy.  Yet  counsel  for  the  defendant  contends 
that,  conceding  that  B  case  to  his  death  by  accidental,  external 
and  violent  injuries,  because  inflicted  by  the  hand  of  another, 
yet  A  although  insane  and  wholly  unconscious  of  the  act  of  killing, 
not  by  force  of  his  own  will  but  because  he  was  bereft  of  reason, 
kills  himself,  it  is  not  an  external  injury  and  accidental  death 
within  the  meaning  of  the  policy.  We  think  in  a  case  of  that  kind 
A's  death  was  as  much  an  external,  violent,  accidental  death  as 
was  the  death  of  B.  A  is  no  more  responsible  for  the  act  than 
was  B.  It  was  involuntary,  it  was  not  the  act  of  his  own  will; 
it  was  not  his  death  by  his  own  hand,  in  legal  contemplation,  but 
he  came  to  his  death  at  the  hand  of  a  madman  though  that  mad- 
man was  himself.  We  think  that  the  defendant  under  the  finding 
of  the  jury  in  this  case  cannot  now  be  heard  to  say  that  this  was 
not  an  accidental  death,  and  an  external  injury  coming  within 
the  terms  of  the  policy.  We  find  cases  in  which  it  is  held  under 
like  policies,  where  one  becoming  insane  and  falling  down  upon  a 
railroad  track  is  thereby  killed  by  the  passing  of  a  train  that  such 
cases  come  within  the  provisions  of  the  policy  and  the  company 
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would  be  liable.  It  is  also  held,  where  one  being  insane,  and 
through  his  insanity  has  placed  himself  in  a  dangerous  position 
where  he  would  not  have  been  found  had  he  been  in  his  right 
mind,  and  had  met  with  an  accidental  death  by  reason  of  his  in- 
sanity, that  the  company  is  liable  and  recovery  can  be  had.  That 
Avhere  one  in  a  fit  of  insanity  involuntarily  falls  off  a  bridgs  and 
is  killed,  or  falls  into  a  stream  and  is  drowned,  this  being  invol- 
untarily, the  company  is  liable.  Yet  counsel  say  that  this  class 
of  cases  are  external  injuries,  injuries  producing  death  of  the  in- 
sured from  outside  causes  and  for  that  reason  the  company  may 
be  held  liable.  We  think  where  one  is  so  far  beside  himself,  his 
intellect  so  darkened  and  obscured  that  he  may  be  neither  morally 
nor  legally  responsible  for  his  own  acts  and  conduct,  and  in  such 
condition  produces  his  own  death,  it  cannot  be  any  more  said  to 
be  his  act  than  though  the  act  had  been  committed  by  another, 
or  the  insured  had  placed  himself  upon  some  dangerous  height 
and  fallen  involuntarily  and  had  been  dashed  to  pieces. ' ' 

§  532.    The  Same  Subject— The  Missouri  Suicide  Statute.— A 

statute  of  Missouri  '*  provides  that  ' '  in  all  suits  upon  policies  of 
insurance  on  life,  hereafter  issued  by  any  company  doing  business 
in  this  state,  to  a  citizen  of  this  state,  it  shall  be  no  defense  that 
the  insured  committed  suicide  unless  it  shall  be  shown  to  the 
satisfaction  of  the  court,  or  jury,  trying  the  case,  that  the  insured 
contemplated  suicide  at  the  time  he  made  his  application  for  the 
policy  and  any  stipulation  in  the  policy  to  the  C(mtrary  shall  be 
void."  We  have  already  considered  the  authorities  holding  that 
an  accident  policy  is  one  of  insurance  on  life.^^  The  Supreme 
Court  of  Missouri  has  held'^  that  "although  a  policy  covers  loss 
of  life  from  external,  violent  and  accidental  means  alone  it  is  in 
all  respects  a  policy  of  insurance  on  life  and  that  insurance  on  life 
includes  all  policies  of  insurance  in  which  the  payment  of  the 
insurance  money  is  contingent  upon  the  loss  of  life."  Previous 
to  this  decision  the  Federal  Court  had  held  that  this  statute  did 
not  apply  to  an  accident  policy."     So  far  as  accident  policies 

34  R.  S.  1909,  Sec.  6945. 

35  Ante,  §  503. 

36  Logan  V.  Fidelity  &  Casualty  Co.,  146  Mo.  114;  47  S.  W.  948. 

37  Ticktln  V.  Fidelity  &  Casualty  Co.,  87  Fed.  543. 
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issued  in  Missouri,  therefore,  were  concerned,  suicide  under  any 
circumstances  was  an  accident  rendering  the  company  liable.  In 
order  to  avoid  the  eifect  of  the  statute  the  companies  inserted  a 
provision  in  their  policies  reducing  the  amount  of  insurance,  in 
case  of  the  suicide  of  the  insured,  below  tht.t  otherwise  con- 
tracted for.  It  was  held  ^^  that  this  condition  was  void,  being  an 
evasion  of  the  statute.  The  Federal  Circuit  Court  of  Appeals  iii 
a  later  case  ^'  held  that  such  provision  for  payment  of  a  smaller 
amount  in  case  of  suicide  was  not  in  violation  of  the  statute,  dis- 
approving the  previous. decision  of  the  St.  Louis  Court  of  Appeals. . 
The  case  went  to  the  Supreme  Court  upon  a  writ  of  certiorari, 
where  the  judgment  of  the  Circuit  Court  of  Appeals  was  re- 
versed.^" The  statute  was  held  constitutional  and  the  court  cited 
with  approval  that  part  of  the  opinion  of  the  St.  Louis  Court  of 
Appeals,"  which  said:  "The  plain  purpose  of  the  statute  was  to 
prevent  the  insertion  in  policies  of  life  insurance  of  exceptions  to 
liability  on  the  ground  of  the  suicide  of  the  insured,  unless  it 
could  be  proven  'that  the  insured  contemplated  suicide  at  the 
time  he  made  the  application  for  the  policy. '  This  was,  in  effect, 
a  legislative  declaration  of  the  public  policy  of  this  state.  That 
it  was  intended  to  limit  the  power  to  contract  for  a  lesser  liability 
in  cases  of  death  by  suicide,  not  within  the  limitation  expressed 
in  the  statute,  is  also  apparent  from  its  terms,  to-wit:  'And  any 
stipulation  to  the  contrary  shall  be  void.'  .  .  .  The  fact  that  the 
premium  warranted,  and  the  policy  guaranteed,  full  insurance 
in  case  of  the  death  of  the  insured  for  any  cause  not  specified  in 
the  clause  set  up  in  the  defendant's  answer,  demonstrates  that 
said  clause  was  designed  to  modify  the  liability  of  the  insurance 
company  if  the  insured  committed  suicide.  It  necessarily  fol- 
lows, if  this  stipulation  as  to  a  decreased  liability  in  the  event  of 
death  by  suicide  is  enforced,  that  it  is  some  defense  to  the  other- 
wise full  liability  agreed  upon  in  the  policy.  As  the  statute  in 
question  declares  that  suicide,  not  committed  as  therein  set  forth, 
is  '  no  defense, '  we  cannot  hold  that  the  present  stipulation  can  be 
enforced  without  violating  the  plain  terms  of  a  mandatory  statute 

38  Keller  v.  Travelers  Ins.  Co.,  58  Mo.  App.  557. 

39  Whitfield  V.  Aetna  Life  Ins.  Co.,  75  C.  C.  A.  358;  144  Fed.  356. 
*o  Whitefield  v.  Aetna  Life  Ins.  Co.,  205  U.  S.  489. 

*i  Keller  v.  Travelers  Ins.  Co.,  supra. 
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which  the  parties  have  no  power  to  alter  or  abrogate."  In  a 
later  case,*^  where  the  policy  provided  that  in  the  event 
of  the  death  of  the  insured  caused  by  poison,  the  insurer 
would  pay  one-tenth  of  the  amount  otherwise  payable  and  the 
insured  committed  suicide  by  poison,  and  the  company  sought  to 
confine  its  liability  to  the  smaller  amount,  the  court  said,  after 
first  citing  from  the  opinion  of  the  Supreme  Court  of  the  United 
States  in  the  Whitfield  case,  that  "whatever  tends  to  diminish 
the  plaintiff's  cause  of  action,  or  to  defeat  recovery  in  whole,  or 
in  any  part,  amounts  in  law  to  a  defense."-  "It  is  immaterial 
that  the.  defense  was  anticipated  by  the  petition  and  that  the 
answer  does  not,  in  terms,  rely  on  suicide  as  a  defense.  The  pres- 
ent action  is  to  recover  the  whole  amount  specified  in  the  policy. 
Appellant  here,  defendant  below,  is  defending  against  that.  While 
it  is  true  that  it  does  not  in  terms  and  by  its  answer  set  up  suicide 
as  a  defense  to  the  policy,  it  is  beyond  question  that  it  is  de- 
fending against  a  recovery  for  the  whole  amount  of  the  policy  on 
the  ground  that  the  insured  died  from  taking  poison.  Whether 
he  took  that  poison  accidentally  or  of  purpose  is  not  material 
here.  If  the  fact  that  he  died  from  the  effect  of  poison,  which  it 
is  admitted  he  took  with  suicidal  intent,  is  not  urged  by  the  appel- 
lant as  defense  against  the  action,  then  it  follows  that  it  is  before 
the  court  without  having  interposed  any  defense  whatever  in 
this  case.  It  seems  a  rather  narrow  argument  to  say  that  while 
the  answer  avers  the  insured  died  by  poison,  and  stops  there,  that 
therefore  the  defendant  has,  by  its  pleading,  cut  out  and  elimin- 
ated the  statute,  although  in  fact  it  appears  by  agreed  facts  that 
the  insured  took  the  poison  with  suicidal  intent.  This  is  hardly 
even  specious;  it  certainly  is  not  sound.  The  'argument  is  also 
advanced  that  suicide  does  not  give  a  cause  of  action.  That  is 
true.  The  cause  of  action  arises  on  the  policy  as  interpreted  by 
the  statute  and  by  reason  of  the*  death  of  the  insured."  The 
Springfield  Court  of  Appeals  in  the  same  state  differs  from  the 
conclusion  of  its  sister  court  in  the  case  just  cited,  and  says : " 
"We  are  of  the  opinion  that  our  suicide  statute  was  intended  to 
merely  cut  off  one  weapon  of  defense  formerly  in  the  hands  of 

42Applegate  v.  Travelers  Ins.  Co.,  153  Mo.  App.  63;   132  S.  W.  2.     Se« 
also  Harms  v.  Fidelity  &  Casualty  Co..  172  Mo.  App.  241;  157  S.  W.  1046. 
43  Scales  V.  National  Life  &  Accident  Ins.  Co.,  186  S.  W.  948. 
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insurers,  and  was  never  intended  to  create  a  cause  of  action  upon 
affirmatively  showing  suicide  as  a  cause  of  the  death.  /It  seems 
to  us  there  is  a  vast  difference  betwieen  holding  that  suicide,  under 
our  statute,  cannot  be  made  by  contract  a  partial  defense,  or  be 
used  to  reduce  the  recovery,  and  holding  that  it  is  competent  for 
an  insurance  company  to  provide  an  indemnity  of  $140  where 
death  results  from  poison  howsoever  taken.  To  illustrate :  Sup- 
pose a  policy  provided  an  indemnity  of  $5,000  in  the  event  of 
death  resulting  from  a  gunshot  wound  and  $500  in  case  death  re- 
sults from  poison  and  contained  a  clause  against  suicide,  and  the 
policy  only  provided  for  these  two  classes.  Now,  although  suicide 
by  shooting  could  not  be  shown  to  defeat  or  decrease  the  first 
amount,  could  it  be  contended  that  because  suicide  was  com- 
mitted, by  taking  poison  the  beneficiary  could  recover  $5,000  by 
reason  of  the  statute  ?  This  would  be  a  very  different  case  from 
one  in  which  the  policy  contained  a  provision  to  pay  $5,000  if 
death  resulted  from  a  gunshot  wound,  but  only  $500  if  the  wound 
was  inflicted  for  the  purpose  of  committing  suicide.  The  mere 
fact  of  suicide  would  not,  in  and  of  itself,  create  a  greater  lia- 
bility than  if  death  resulted  unintentionally  from  the  same  cir- 
cumstances and  from  the  same  cause."  In  a  still  later  case,** 
the  St.  Louis  Court  of  Appeals,  adhering  to  its  conclusions  in  the 
Applegate  case,  said  through  Reynolds,  P.  J.,  in  a  concurring 
opinion:  "It  is  clear  to  me  that  if  the  view  taken  by  the  Spring- 
fied  Court  of  Appeals  in  the  Scales  case  is  correct,  its  effect 'is  not 
only  to  overturn  those  decisions  but  to  evade  and  nullify  our 
suicide  statute.*^  It  is  not  pretended  in  this  case  that  at  the  time 
the  insured  made  his  application  for  the  policy  he  contemplated 
suicide.  It  is  also  clear  that  at  the  time  of  taking  out  the  policy 
he  was  a  citizen  of  this  state.  So  that  this  section,  6945,  as  it 
seems  to  me,  is  directly  applicable  here.  That  must  be  so  unless 
it  is  held  that  this  section  does  not  apply  to  accident  policies. 
As  a  matter  of  fact  suicide  is  never  an  accident  but  is  always,  in 
the  case  of  a  sane  man,  premeditated,  and  unless  we  hold  con- 
trary to  the  former  decisions  of  our  court  in  the  Keller  and 
Applegate  cases  and  of  our  Supreme  Court  in  the  Logan  case,*« 

M  Brunswick  v.  Standard  Accident  Ins.  Co.  (Mo.  App.),  187  S.  W.  802. 
45  Revised- Statutes  1909,  §  6945. 
48  146  Mo.  114;  47  S.  W.  948. 
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and  of  the  Supreme  Court  of  the  United  States  in  the  Whitfield 
case,"  every  one  of  which  were  cases  of  suicide,  it  must  follow 
that  the  result  arrived  at  by  the  Springfield.  Court  of  Appeals  in 
the  Scales  case  is  erroneous.  It  is  not  to  be  overlooked,  more- 
over, that  the  decision  of  the  Cupreme  Court  of  the  United  States 
in  the  "Whitfield  case  was  directly  in  line  with  what  the  court  had 
held  in  Knights  Templars'  and  Masons'  Life  Indemnity  Co.  v. 
Jarman."  The  opinion  in  the  last  mentioned  case  was  written 
by  Mr.  Justice  Brown  and  concurred  in  by  all  the  Justices  of  the 
Supreme  Court  except  Mr.  Justice  Harlan,  who,  as  reported,  took 
no  part  in  its  decision.  But  afterwards  Mr.  Justice  Harlan  wrote, 
the  opinion  of  the  court  in  the  Whitfield  case.  So  we  have  tho 
unanimous  holding  of  the  Justices  of  the  United  States  Supreme 
Court  sustaining  and  applying  our  suicide  law  to  accideijt  poli- 
cies. As  I  understand  the  decisions  of  our  own  court,  of  our  Su- 
preme Court  and  of  the  Supreme  Court  of  the  United  States,  the 
defense  of  suicide,  whether  by  shooting,  hanging  or  taking  of 
poison,  is  no  defense  under  our  statute  against  the  payment  of 
the  principal  sum  to  the  beneficiary  of  an  accident  policy  and 
that  the  insurance  company  cannot  limit  its  liability  below  that 
amount  by  any  provision  either  denying  any  compensation  in  case 
of  suicide  or  diminishing  the  amount  to  be  paid  when  death  is 
the  result  of  suicide.  I  think  the  decision  of  the  Springfield  Court 
of  Appeals  in  the  Scales  case  is  not  only  contrary  to  what  we 
have  here  held,  but  what  our  own  court,  our  Supreme  Court,  and 
the  Supreme  Court  of  the  United  States  has  held  in  the  cases  I 
have  cited."  The  two  cases  last  referred  to,  namely,  the  Scales 
and  Brunswick  cases,  were  certified  to  the  Supreme  Court  for  the 
final  decision,  which  leaves  the  point  still  -undetermined  by  a 
court  of  last  resort. 

§  533.  Evidence  in  Cases  of  Suicide. — Where  the  defense  of 
suicide  is  set  up  the  evidence  of  any  fact  which  bears  on  the  men- 
tal condition  of  the  assured,  or  showing  a  motive,  or  want  of 
motive,  for  the  act,  is  on  principle  admissible.  Evidence  of  the 
financial  troubles  of  the  deceased  is  relevant.  It  is  not  competent, 
where  the  question  is  whether  the  death  was  accidental  or  the 

47  205  U.  S.  489. 

48  187  U.  S.  197;   23  Sup.  Ct.  108;   47  L.  Ed.  139. 
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result  of  suicide,  to  show  that  the  deceased  was  an  infidel  or  an 
atheist  for  the  purpose  of  arguing  the  probability  of  suicide." 
Nor  is  it  a  relevant  fact  that  the  deceased  pointed  out  to  his  wife 
what  property  was  his  and  what  was  not  his  property,  such  acts 
having  no  necessary  connection  with  suicide.^"  Where  poison  is 
found  in  the  stomach,  in  order  to  show  suicide,  it  must  not  only 
appear  that  enough  was  taken  to  be  dangerous  but  also  that  it 
was  taken  willfully  and  inteirtionally.  It  is  not  competent  to 
offer  in  evidence  current  rumors  to  show  a  motive  unless  such 
rumors  were  communicated  to  the  assured  in  his  lifetime.'^  And 
evidence  of  a  prior  accident,  which  is  alleged  to  have  produced 
insanity,  is  not  enough  to  be  considered  as  the  producing  cause 
of  suicide ;  ^^  nor  is  the  fact  of  suicide  alone  prima  facie  evidence 
of  insanity.^'  It  has  been  held,'*  that  a  photograph  may  be  evi- 
dence of  the  physical  condition  of  the  assured,  but  this  is  in  con- 
flict with  other  authority.^'  It  is  competent  for  ordinary  persons 
to  testify  as  to  the  conduct,  manner  and  appearance  of  the  in- 
sured, and  the  impressions  thereby  made  upon  them,  as  bearing 
upon  the  question  of  insanity.'*  And  so  it  was  held,"  that  the 
facts  that  the  assured  had,  early  in  the  morning,  without  any  ap- 
parent reason,  gone  out  of  his  bedroom,  and,  later  in  the  day, 
had  complained  of  giddiness  and  headache  and  soon  afterwards 
was  found 'fallen  out  of  the  window,  his  wife,  who  was  present 
in  the  room,  not  being  able  to  explain  how  he  had  fallen,  were 
sufficient  to  justify  the  jury  in  finding  in  favor  of  suicide.  And 
it  is  competent  to  show  that  the  deceased,  who  had  disappeared, 
had  been  laboring  under  a  disease  of  the  brain  of  a  fatal  char- 
acter, which  disease  would  probably  render  him  insane,  and  also 
to  offer  evidence  of  the  effect  on  the  feelings  of  such  a  diseased 

49  Gibson  v.  American  Mut.  L.  Ins.  Co.,  37  N.  Y.  580. 
so  Continental  L.  Ins.  Co.  v.  Delpeuch,  82  Pa.  St.  225. 

51  St.  Louis  Mut.  L.  Ins.  v.  Graves,  6  Bush.  268. 

52  Streeter  v.  Western  Union  Mut.  Ace.  Ass'n,  65  Mich.  199. 

53  Weed  V.  Mut.  Ben.  L.  Ins.  Co.,  70  N.  Y.  561. 

54Schaible  v.  Washington  L.  Ins.  Co.,  1  W.  N.  C.  369;   9  Philadelphia 
136. 

55  Brown  v.  Metropolitan  L.  Ins.  Co.,  65  Mich.  306. 

56  Insurance  Co.  v.  Rodel,  95  U.S.  232. 

57  Stormont  v.  Waterloo  L.  &  C.  Ass'n  Co.,  1  F.  &  F.  22. 
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condition  of  mind.^^  As  a  general  rule  to  establish  the  defense  of 
suicide  the  circumstances  must  exclude  every  hypothesis  other 
than  that  of  accidental.^'  As  we  have  seen/"  where  there  is  no 
evidence  as  to  how  a  death  was  caused,  the  presumption  is  that 
the  death  was  accidental  and  not  the  result  of  suicide.  If  in  any 
case  a  doubt  exists  whether  the  death  of  the  insured  was  the  re- 
sult of  accident  or  suicide  the  doubt  should  be  solved  in  favor 
of  the  theory  of  accident  and  a  condition  in  the  policy  that  it 
shall  be  void  if  the  insured  shall  die  of  suicide  whether  the  act 
be  voluntary  or  involuntary  does  not  apply  where  the  death  is 
the  result  of  accident.*^  The  mere  fact  of  death  in  an  unknown 
manner  creates  no  presumption  of  suicide  or  the  taking  of  one's 
life  by  his  own  hand,  and  where  the  defense  was  of  suicide  it  was 
held  that  the  court  rightfully  instructed  the  jury  that  the  pre- 
sumption was  that  the  death  was  not  voluntary  and  the  defendant, 
in  order  to  sustain  the  issue  of  suicide  on  his  part,  must  overcome 
this  presumption  and  satisfy  the  jury  that  the  death  was  volun- 
tary.^^ A  nice  question  sometimes  arises  as  to  whether  the  death 
is  the  result  of  suicide  or  voluntary  exposure  to  unnecessary  dan- 
ger. While,  generally,  the  court  will  allow  the  jury  to  decide 
the  fact  it  will  not  allow  a  verdict  to  stand  where  the  evidence 
was  manifestly  one  way.^^  And  where  a  person  killed  himself 
while  insane  the  court  will  not  consider  that  the  death  'was  acci- 
dental because  the  insanity  was  produced  by  a  Jail  received  in  an 
accident,  the  policy  providing  that  the  company  should  not  be  lia- 
ble in  case  of  a  person  dying  by  his  own  hand  sane  or  insane.^* 

58  Jno.  Hancock  Mut.  L.  Ins.  Co.  v.  Moore,  34  Mich.  41. 

59  Metropolitan  Life  Ins.  Co.  v.  De  Vault,  109  Va.  392;  63  S.  E.  982. 
See  ante,  §  438. 

60  Ante,  §  438. 

61  Keels  V.  Mut.  Reserve  Fund  L.  Ass'n,  2£  Fed.  198.  See  also  Travelers 
Ins.  Co.  V.  Mellck,  12  C.  C.  A.  544;  65  Fed.  178;  27  L.  R.  A.  629;  where 
the  insured  cut  his  throat  while  in  a  spasm  resulting  from  lockjaw. 

62Walcott  V.  Metropolitan  L.  Ins.  Co.,  64  Vt.  221;  24  Atl.  992;  Leman  v. 
Manhattan  L.  Ins.  Co.,  46  La.  Ann.  1189;  15  Sou.  388. 

63  Williams  v.  U.  S.  Mut.  Ace.  Ass'n,  133  N.  Y.  366;  31  N.  E.  222;  re- 
versing 14  N.  Y.  Supp.  728. 

ei  Streeter  v.  Western  Union  Mut.  Ace.  Soc,  65  Mich.  199.  See  also 
Power  V.  Modern  Brotherhood  of  America  (Kans.),  158  Pac.  870. 
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Nor  in  such  a  contract  will  the  court  measure  the  degrees  of  in- 
sanity.*^ 

§  534.  Injuries  Received  While  Traveling  or  While  a  Passen- 
ger by  a  Public  Conveyance.— Of  ten  the  policy  contains  a  provi- 
sion that  it  shall  only  cover  injuries  received  while  actually  trav- 
eling in  a  public  conveyance.  In  a  recent  case  **  the  question  in- 
volved was  whether  the  injury,  which  resulted  in  deat^j,  was  re- 
ceived by  the  assured  while  traveling.  In  its  charge  to  the  jury 
the  court  discussed  the  principles  involved  at  length,  and  we 
give  the  following  extracts:  "Tooley,  on  the  afternoon  of  the. 
25th  of  January,  took  the  Champaign  accommodation  train  at 
Chicago,  and  proceeded  to  Kankakee,  where  the  train  arrived 
shortly  after  seven  o'clock.  It  seems  the  practice  was  for  the 
train  to  stop  at  the  station,  and  then  pas^  on  to  the  coal  bin, 
provided  they  took  the  entire  train  beyond  Kankakee.  Accord- 
ingly, on  this  evening,  the  train  stopped  at  the  station,  and  sev- 
eral persons  left  the  cars,  Tooley  among  others.  The  train  re- 
mained at  the  station  several  minutes  and  took  in  water.  The 
bell  was  then  rung,  the  conductor  signaled  with  his  light  and 
the  train  went  on  to  take  in  coal.  There  was  a  platform  ex- 
tending from  the  station-house  'alongside  of  the  railroad  track, 
toward  the  water  tank  and  coal  bin.  When  the  train  moved  on, 
Tooley,  who  was  standing  by  a  door  of  the  station-house,  started 
forward  on  this  platform  to  overtake  the  train.  When  he  reached 
the  train,  he  extended  his  hands  to  grasp  the  car  rails,  and  fell 
between  the  two  passenger  cars — ^the  train  consisting  of  an  en- 
gine, tender,  baggage  car  and  two  passenger  cars.  A  car  passed 
over  him  and  he  was  killed.  The  first  question  is,  what  was  the 
measure  of  responsibility  of  the  defendant  under  these  policies 
of  insurance  ?  The  language  of  the  policies  is,  '  Provided,  always, 
that  the  insurance  shall  only  extend  to  bodily  injuries,  fatal  or 
non-fatal,  as  aforesaid,  when  accidentally  received  by  the  in-  - 
sured  while  actually  traveling  in  a  public  conveyance,  provided 
by  common  carriers  for  the  transporting  of  passengers  in  the 
United  States  or  the  Dominion  of  Canada,  and  in  compliance 

65  Billings  v.  Accident  Ins.  Co.,  64  Vt.  78;  24  Atl.  656. 

66  Tooley  v.  Railway  Passengers'  Ass'n,  3  Biss.   399;    Fed.   Cases  No. 
14,098. 

1275 


§   584  LIFE  AND   ACCIDENT   INSURANCE. 

with  all\ rules  and  regulations  of  such  carriers;  and  not  neglect- 
ing to  use  due  diligence  for  self-protection.  These  are  the  only 
conditions  material  to  be  considered  in  the  examination  of  this 
case.  Tooley  musf  have  been  actually  a  traveler  in  or  upon  the 
train;  but  it  cannot  be  said  that  the  responsibility  ceased  when- 
ever he  stepped  out  of  the  car  to  alight  at  a  station,  and  that  it 
never  became  operative  again  until  his  foot  entered  the  car  to 
resume  his  journey.  That  would  be  giving  too  narrow  a  meas- 
uring to  the  clause  of  the  policy.  We  think  that  the  fair  con- 
struction of  the  liability  assumed  by  the  defendant  in  this  re- 
spect was,  that  it  included  injuries  received  by  Tooley  while 
necessarily  getting  on  or  off  the  train  as  a  traveler  upon  it.  Sec- 
ondly, and  it  is  a  question  of  fact  to  be  determined  by  the  jury, 
was  Tooley,  at  the  very  time  that  the  injury  was  received  by  him, 
a  traveler  on  the  train?  And  this  will  depend  upon  the  fact 
whether  his  journey  terminated  at  Kankakee.  It  is  claimed  on 
the  part  of  the  defense  that  that  was  the  termination  of  his  jour- 
ney; and,  if  so,  then  he  was  not  a  traveler  on  this  train  at  the 
time  of  the  accident  I  will  call  your  attention  to  some  of  the 
facts  having  a  bearing  on  this  question.  The  conductor  states, 
i]i  his  evidence,  that  when  he  took  up  the  tickets  of  the  passen- 
gers, Tooley's  ticket  was  only  for  Kankakee.  That  is  a  fact 
proper  to  be  considered  by  the  jury,  in  order  to  determine 
whether  or  not  his  journey  extended  beyond  Kankakee — ^not  con- 
clusive, of  course,  because  as  a  matter  of  experience,  we  know 
that  where  men  commence  'a  journey,  they  do  not  always  buy 
their  ticket  to  the  termination  of  the  journey,  and  various  cir- 
cumstances may  happen  during  the  progress  of  a  journey  which 
change  the  purpose  of  the  traveler.  He  may  start  with  the  in- 
tention oi  only  proceeding  to  a  certain  point.  During  the  jour- 
ney he  may  change  his  mind  and  proceed  further  oru  There  are 
many  reasons,  to  which  it  is  unnecessary  to  call  your  attention, 
which  indicate  that  this  is  only  one  incident  having  a  bearing 
upon  the  main  fact  of  this  part  of  the  case  whether  or  not  his 
journey  terminated  at  Kankakee.  Mr.  Merwin  states  in  his  evi- 
dence— the  truth  of  which  is  a  question  for  the  jury — that,  in  a 
conversation  he  had  with  Tooley,  he  said  that  he  intended  or  ex- 
pected to  go  to  Mattoon,  which  was  south  of  Champaign,  where 
the  train  stopped.    The  way  that  arose  was  this :    It  was  in  rela- 
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tion  to  the  seats ;  he  wanted  two  seats  as  he  said  so  that  he  could 
sleep,  as  he  thought,  or  expected,  to  go  to  Mattoon.  Now  as 
qualifying  this,  perhaps,  and  to  some  extent  inconsistent  with  the 
statement  of  Merwin,  is  that  of  the  conductor.  The  conductor 
says  that  twice,  just  before  they  arrived  at  Kankakee,  he  woke 
up  Tooley,  and  told- him  that  the  next  station  was  Kankakee;  and 
there  was  no  remark  made  by  him  intimating  in  any  way  that  he 
intended  to  go  further  than  Kankakee,  and  therefore  it  was  not 
necessary  for  him  to  be  disturbed.  It  is  for  you  to  say  how 
much  bearing  this  may  have  upon  the  question  whether  his 
journey  terminated  at  Kankakee,  and  how  far  it  may  affect  the 
statement  of  Merwin.  There  is  this  other  fact,  that  when  the 
train  started  at  Kankakee,  Tooley  attempted  to  get  on  it.  This 
is  claimed  to  be  conclusive  evidence  of  his  purpose  to  proceed 
further.  It  is  for  you  to  say  what  bearing  that  may  have  upon 
this  particular  question  that  we  are  now  considering.  Then, 
again,  in  relation  to  whether  or  not  he  had  any  baggage  with  him. 
It  is  said  there  was  a  satchel  or  valise  there,  and  that  it  was  not 
found  after  his  death.  How  far  this  may  have  any  bearing  upon 
the  question  is  a  matter  to  be  determined  by  the  jury.  The  only 
light  in  which  it  is  material  this  question  should  be  considered  is, 
how  far  it  may  affect  the  conduct  of  Tooley  on  the  general  ques- 
tion of  negligence.  If  his  journey  ceased  at  Kankakee  then  it 
cannot  be  claimed  under  the  undisputed  facts  of  this  ease,  that 
the  defendant  would  be  liable,  because,  on  the  assumption  that 
he  was  going  no  further  than  Kankakee,  in  attempting  to  get  on 
the  train  as  he  did,  it  was  at  his  own  risk.  If  he  was  going  be- 
yond Kankakee  on  the  train  then  there  are  other  considerations 
which  may  affect  the  question  of  negligence.  According  to  the 
view  which  we  take  of  the  contract  between  the  parties,  if  he 
were  a  passenger  proceeding  beyond  Kankakee  on  the  train,  he 
had  a  right  to  leave  the  car  at  Kankakee  and  return  to  it;  that 
is  to  say,  he  had  the  right  to  get  off  the  train,  he  was  not  bound 
in  other  words,  to  remain  inside  of  the  car  all  the  time.  There 
is,  perhaps,  one  circumstance  which  I  ought  to  refer  to  in  con- 
nection with  the  question  of  the  termination  of  the  journey  at 
Kankakee,  'and  it  is  this:  that  he  did  not  purchase  a  ticket  at 
Kankakee,  and  it  is  in  evidence  that  the  train  stopped  there  sev- 
eral minutes ;  and  if  you  believe  the  testimony  on  this  point,  he 
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certainly  had  ample  time  to  ^pur chase  a  ticket  before  the  train 
started  on  to  obtain  coal.  Still,  that,  if  course,  is  not  conclusive. 
He  had  the  right,  I  suppose,  under  the  practice  'and  management 
of  the  train,  to  pay  his  fare  on  the  cars.  It  is  only  a  circum- 
stance to  be  taken  into  consideration  by  the  jury.  One  of  the 
conditions  of  these  policies  is,  as  has  been  Stated,  that  Tooley 
should  comply  with  all  the  rules  and  regulations  of  common  car- 
riers. "We  are  not  prepared  to  say  that  it  was  incumbent  on  him, 
under  the  circumstances  of  the  case,  to  make  himself  acquainted 
with  all  the  rules  which  might  be  contained  upon  the  time  card. 
We  must  give  this  clause  of  the  policy  a  reasonable  construction. 
A  policy  was  issued,  we  suppose,  to  any  applicant.  It  is  what  is 
called  an  accident  policy,  and  we  are  to  infer  that  the  meaning 
of  this  clause  was  that  the  traveler  should  only  make  himself 
acquainted  with  those  general  rules,  as  to  the  management  of 
the  trains,  and  the  conduct  of  railroads,  which  are  presumed  to 
be  known  to  travelers  under  these  circumstances.  For  instance, 
Tooley,  'as  far  as  we  know,  was  a  stranger  on  this  road.  We 
cannot  say  that  when  he  went  on  the  train  he  w&s  obliged,  be- 
cause of  the  clause  in  the  policy,  to  examine  the  time  card  and 
ascertain  all  the  minutiae  connected  with  the  management  of 
trains,  but  only  such  rules  as  a  general  traveler  might  be  pre- 
sumed to  know  and  ought  to  know.  Any  other_  construction  than 
this  would  operate  as  a  snare  upon  travelers.  To  hold  that  the 
'  traveler  must  become  acquainted  with  every  minute  rule  which 
may  be  prescribed  on  the  back  of  a  time  card,  we  think  cannot 
be  said  to  be  the  true  meaning  of  this  clause  of  the  policy.  But 
perhaps  if  he  did  not  know  the  time  the  train  stopped  at  a  par- 
ticular place,  there  might  be  a  question  whether  it  was  not  his 
duty  to  make  some  inquiry  of  the  employes  of  the  train,  the 
conductor  or  others."  Where  the  injury  was  received  in  slip- 
ping off  the  step  of  a  railway  carriage  while  stepping  out  of  it 
upon  the  arrivel  of  the  train  at  the  destination  of  the  assured, 
the  company  is  liable.*^  In  another  case,**  the  assured,  on  land- 
ing at  the  steamboat  wharf,  started  to  walk  on  a  short  distance 
from  the  steamboat  to  the  railroad  for  the  purpose  of  further 
prosecuting  her  journey  and,  while  walking,  slipped  and  fell  on 

87  Theobald  v.  Railway  Pas.  Assur.  Co.,  10  Ech.  44;  26  Eng.  L.  &  Eq.  432. 
68Northrup  v.  Ry.  Pass.  Assur.  Co.,  43  N.  Y.  516. 
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the  sidewalk,  receiving  injuries  from  which  she  died.  There  were 
carriages  to  transport  the  passengers,  but  she  chose  to  walk, 
The  defense  was  that  the  contract  only  covered  risks  "while 
traveling  by  public  or  private  conveyances,"  and  it  was  con- 
tended that  a  person's  legs  were  not  to  be  held  to  be  within  the 
meaning  of  the  contract.  It  was  held,  however,  that  the  risk 
covered  the  whole  journey  and  that  a  person  walking  from  the 
steamboat  landing  to  the  cars  on  a  through  trip  was  construc- 
tively traveling  by  public  conveyance  from  one  end  of  it  to  the 
other.  But  where  the  assured  reached  the  railway  station  late 
at  night  and  then  started  for  a  neighboring  town  on  foot,  but 
was  murdered  while  on  the  journey,  it  was  held  that  he  could 
not  recover.^®  And  so  where  the  assured  left  he  train  to  take 
another  one,  later  and  went  forward  to  speak  to  the  locomotive  en- 
gineer about  a  matter  not  relating  to  the  journey,  and  was  in- 
ured crossing  the  platform  of  a  car.''"  Where  the  risk  is  lim- 
ited to  that  of  passengers  on  the  public  conveyances  of  common 
carriers,  the  company  is  not  liable  where  the  assured  fell  from 
the  hay-loft  of  a  livery  barn  on  a  journey  taking  horses  by  rail- 
way to  market,  although  the  agent  represented  that  it  would 
cover  all  accidents  happening  to  the  assured  during  .the  journey 
as  well  as  while  on  the  cars.^^  It  has  been  held,  however,  that 
a  provision  in  an  accident  insurance  policy  issued  to  and  classi- 
fying insured  as  "a  cattle  dealer  or  broker  visiting  yards,"  re- 
stricting the  insured  to  the  occupancy  of  ears  provided  £or  pas- 
sengers, is  inoperative.'^  In  another  much  criticised  case,'^  the 
assured  was  a  locomotive  engineer  and  was  killed  while  oper- 
ating his  locomotive.  The  company  sold  two  classes  of  tickets, 
one  was  known  as  "traveler's  risk"  and  the  other  was  "general 
accident"  and  was  held  at  a  higher  price.  The  contract  pro- 
vided that  death  must  be  "caused  by  an  accident  while  travel- 
ing by  public  or  .private  conveyance  provided  for  the  transporta- 
tion of  passengers."     It  was  comitended  that  a  locomotive  was 

69  Ripley  V.  Ry.  Pass.  Assur.  Co.,  Fed.  Cas.  No.  11,854;  2  Big.  Ins.  Cas. 
738;    afEd.  16  Wall.  336. 
ToHendrick  v.  Employers  Liab.  Assur.  Corp.,  62  Fed.  893. 

71  Fidelity  &  Casulty  Co.  v.  Teter,  136  Ind.  672;  36  N.  E.  283. 

72  Richards  v.  Travelers  Ins.  Co.,  18  S.  D.  287;  100  N.  W.  428. 

73  Brown  v,  Ry.  Pass.  Assur.  Co.,  45  Mo.  221. 
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not  a  conveyance  provided  for  the  transportation  of  passengers, 
but  the  court  held  that  the  ticket  did  not  apply  solely  and  ex- 
clusively to  passengers,  but  also  to  travelers,  and,  upon  a  con- 
struction of  the  contract,  it  was  held  that  death  was  caused  within 
the  conditions  of  the  policy  so  that  the  company  was  liable.  A 
paymaster  going  from  station  to  station  in  a  special  car  is  not  a 
passenger,  nor  is  a  pay  car  a  vehicle  for  the  transportation  of 
passengers.''*  • 

§  534a.  The  Same  Subject — Double  Indemnity. —  It  is  common 
for  the  modern  accident  insurance  policies  to  provide  for  the 
payment  of  double  indemnity  if  death  results  from  bodily  in- 
juries received  while  riding  as  a  passenger  in  or  on  a  public  con- 
veyance propelled  by  steam,  or  in  a  passenger  elevator.  In  a 
case  where  the  insured'  left  the  train  on  which  he  was  traveling, 
went  to  a  newsstand,  bought  a  paper,  stood  a  moment  on  the 
platform  and  the  train  started  on  time,  and  while  the  train  was 
moving  at  a  slow  rate  of  speed  ran  toward  it  across  the  platform, 
attempted  to  grasp  the  handraril  of  one  car  'and  missed  it,  then 
grasped  the  handrail  of  the  front  platform  on  the  last  car,  but 
failing  to  retain  his  hold,  fell  on  the  station  platf oriE,  lunged  for- 
ward and  was  killed  by  the  car  wheels,  it  was  held  that  he  was 
not  when  injured  riding  as  a  passenger  in  or  on  a  public  convey- 
ance. The  court  said:''^  "There  is  no  reason  why  in  dealing 
with  this  contract  we  should  depart  from  the  ordinary  rule  of 
construction,  or  why  we  should  give  any  interpretation  to  its 
words  which  are  aside  from  their  plain  meaning."  The  clause 
does  not  cover  an  injury  to  a  passenger  who  was  standing  upon 
the  platform  of  the  car  and  who  while  so  standing  was  thrown 
therefrom  and  killed.'*  In  another  case  the  assured  was  stand- 
ing on  the  platform,  as  the  train  approached  a  station,  with  his 
valise  in  one  hand  and  his  other  hand  in  his  overcoat  pocket.    A 

74  Travelers  Ins.  Co.  v.  Austin,  116  Ga.  264;  42  S.  E.  522;  59  L.  R.  A. 
107,  where  a  note  is  appended  referring  to  cases  defining  who  is  a 
passenger. 

75  Anable  v.  Fidelity  &  Cas.  Co.,  73  N.  J.  L.  320;  63  Atl.  92;  affd.  74  N. 
J.  L.  686;  65  Atl.  1117.  See  also  Wallace  v.  Employers  Liability  Corp.,  26 
Ont.  L.  80. 

76  Van  Bokelen  v.  Travelers  Ins.  Co.,  54  N.  Y.  Supp.  307;  34  App.  Dlv. 
399;  affd.  167  N.  Y.  590;  60  N.  E.  1121. 
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sudden  lurch  of  the  train  threw  a  fellow  passenger  against  him 
and  he  was  precipitated  to  the  ground.  It  was  held  that  while 
riding  on  the  platform  the  assured  was  not  a  passenger  in  a  pas- 
senger conveyance  using  steam.'''  In  a  case  in  California/'  the 
policy  provided  for  double  indemnity  if  the  injury  should  be  re- 
ceived While  the  person  insured  should  be  riding  as  a  passenger 
in  any  passenger  conveyance  using  steam.  He  was  killed  while 
riding  by  invitation  of  the  superintendent  on  the  engine  of  a  pas- 
senger train.  It  was  contended  that  the  engine  was  not  a  con- 
veyance provided  for  the  transportation  of  passengers,  but  the 
court  held  that  the  locomotive  was  part  of  the  conveyance  pro- 
vided for  the  transportation  of  passengers.  The  court  said :  "If 
it  had  been  intended  to  restrict  the  insured  to  any  particular  part 
of  the  conveyance,  apt  words  to  express  such  intention  could 
have  been  readily  found  and  used. ' '  In  another  case  in  the  Fed- 
eral Court  the  assured  met  his  death  while  on  a  steamer  in  which 
he  and  his  companions  were  being  taken  up  an  Alaska  river. 
One  man  on  the  boat  was  a  passenger  who  had  paid  his  fare, 
others  of  the  party  were  navigating  the  steamer  and  all  except 
the  passenger  named  were  to  pay  for  their  food  and  transporta- 
tion with  one-half  of  their  earnings  during  the  first  two  years 
in  Alaska.  It  was  held  that  the  assured  was  a  passenger  on  a 
passenger  conveyance.  Judge  Lurton  said :  ^®  "  That  the  Jessie 
was  not  a  public  conveyance  in  the  usual  lines  of  travel  as  a  com- 
mon carrier  of  passengers  may  be  true.  If  the  insurance  com- 
pany intended  to  limit  the  benefits  of  its  contracts  to  passen- 
gers who  travel  in  conveyances  operated  in  the  usual  lines  of 
travel  'as  common  carriers,  it  should  have  so  stipulated.  This 
it  did  not  do."  A  man  is  traveling  by  public  conveyance  who 
^attempts  to  board  a  moving  omnibus.** 

Where  the  insured  was  injured  by  the  accidental  discharge 
of  a  shotgun  while  he  was  a  passenger  upon  a  regular  passenger 

77  Aetna  Life  Ins.  Co.  v.  Vandecar,  86  Fed.  283;  57  U.  S.  App.  446;  30 
C.  C.  A.  48.  See  also  Theobold  v.  Railway  Passenger  Assur.  Co.,  10 
Exc.  45. 

78  Berliner  v.  Travelers  Ins.  Co.,  121  Cal.  459;  53  Pac.  919;  41  L.  R.  A. 

467. 

79  Aetna  Life  Ins.  Co.  v.  Frierson,  114  Fed.  66;  51  C.  C.  A.  434. 

80  Cham'lin  v.  Railway  Passeoger  Assur.  Co.,  6  Lans,  (N.  Y.)  71. 
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train,  it  was  held,*^  that  he  was  entitled  to  double  indemnity 
under  the  provision  of  the  policy  which  provided  for  double  in- 
demnity in  case  the  injury  causing  the  disability  is  sustained 
while  the  insured  is  in  or  on  a  public  conveyance  provided  by  a 
common  carrier  for  the  regular  transportation  of  passengers.  The 
court  said:  "There  is  no  limitation  therein  to  the  effecfthat  the 
accident  for  which  the  double  indemnity  is  paid  shall  be  the 
result  of  the  operation  or  construction  fbf  any  of  the  conveyances 
mentioned  therein.  The  policy  by  its  terms  affords  the  double 
indemnity  for  bodily  injury  caused  solely  by  external,  violent, 
or  accidental  means,  while  the  insured  is  in  or  on  a  passenger 
elevator,  or  public  conveyance  provided  by  a  common  carrier 
for  the  regular  transportation  of  passengers.  There  can  be  no 
-question  that  the  loss  of  the  hand  was  sustained  while  Echols 
was  a  passenger  in  a  public  conveyance  provided  by  a  common 
carrier  for  the  regular  transportation  of  passengers.  The  lan- 
guage of  the  policy  leaves  no  room  for  construction. "  ^^  In  the 
case  last  cited*'  it  was  held  that  a  rig  let  by  a  transfer  com-, 
pany  by  the  day  to  the  public,  generally  for  picnic  parties,  to 
be  controlled  by  its  own  employes  and  carrying  only  those  in- 
vited by  the  hirer,  is  not,  'although  a  company  is  as  to  other  parts 
of  its  business  a  common  carrier,  a  public  conveyance  provided 
by  a  common  carrier  for  passenger  service  within  the  meaning  of 
a  policy  insuring  against  injury  to  persons  while  passengers  in 
such  conveyance." 

The  Supreme  Court  of  California,  in  holding  that  under  an  ac- 
cident insurance  policy  of  this  kind,  providing  for  double  in- 
demnity sustained  by  the  insured  from  bodily  injury  while  in 
a  passenger  elevator,  the  term  passenger  elevator  did  not  refer 
to  a  definite  type  of  elevator,  but  included  any  elevator  ordi- 
narily or  customarily  used  for  conveying  passengers,  though  also 
used  for  conveying  freight,'*  referred  with  approval  to  the  case 

81  American  Fidelity  Co.  v.  Echols  (Okla.),  155  Pac.  1160;  L.  R.  A. 
1916-D  1176. 

82  See  also  on  the  same  subject  Primrose  v.  Casualty  Co.,  232  Pa.  210; 
81  Atl.  212;  37  L.  R.  A.  (N.  S.)  616;  Georgia  Life  Ins.  Co.  v.  Easter  (Ala,). 
66  So.  514;  L.  R.  A.  1915-C  456. 

83  Georgia  Life  Ins.  Co.  v.  Easter;  supra. 

84Wilmarth  v.  Pacific  Mutual  Life  Ins.  Co.,  168  Cal.  536;  143  Pac.  780; 
Ann.  Cas.  1915-B  H2Q. 
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of  Depus  V.  Travelers  Ins.  Co./^  in  which  it  was  said:  "The 
disposition  of  the  courts  to  construe  accident  policies  against  the 
companies  remains,  even  where  the  clause  under  consideration 
provides  for  double  indemnity.  But  in  that  event  it  is  ordi- 
narily presumed  that  the  parties  had  a  special  risk  in  view,  and 
the  construction  will  endeavor  to  carry  out  their  intention.  If 
the  language,  however,  is  fairly  capable  of  a  construction  favor- 
able to  the  insured,  this  will  be  given,  although  the  clause  pro- 
vides for  double  indemnity.  Thus,  in  Preferred  Acci.  Ins.  Co.  v. 
Muir,^^  a  case  decided  in  this  circuit,  the  insured  was  fatally 
injured  by  being  thrown  from  the  platform  of  a  rapidly  moving 
car,  but  it  was  held  by  the  Court  of  Appeals  that  double  indem- 
nity could  be  recovered  under  a  clause  providing  therefor  if  the 
insured  should  be  injured  while  riding  as  a  passenger  in  'or  on' 
a  public  conveyance,  the  ground  for  the  decision  being  that  the 
court  was  not  at  liberty  to  say  that  when  the  stipulation  reads 
'in'  or  'on'  a  public  conveyance,  this  means  inside  a  railroad 
car.  On  the  whole,  therefore,  it  seems  to  me  that,  since  the 
question  of  double  indemnity  is  not  presented  by  the  present 
controversy,  I  am  at  liberty  to  adopt  what  appears  to  be  a  rea- 
sonable construction  of  the  language  used  by  the  policy  in  suit, 
and  to  hold  that  a  flexible  and  not  a  rigid  meaning  should  be 
attached  to  the  words  'while  in  a  passenger  elevator.'  "  Where 
the  insured  while  riding  after  business  hours  in  'an  elevator  used 
for  passenger  service  during  such  business  hours  and  after- 
wards by  the  janitors  of  the  building  for  their  purposes,  was  in- 
jured,, it  was  held  that  he  was  entitled  to  double  indemnity  only 
in  case  he  had  an  arrangement  for  the  use  of  the  elevator  for 
passenger  service  after  business  hours.  The  general  method  of 
construction  of  an  elevator  determines  its  character  as  a  freight 
or  passenger  elevator." 

A  caboose  is  not  used  for  passenger  service  where  the  insured 
was  on  a  train  in  charge  of  cattle.^*     An  accident  policy  was 

85  166  Fed.  183. 

86  126  Fed.  926;   61  C.  C.  A.  456. 

86a  Aetna  Life  Ins.  Co.  v.  Davis,  191  Fed.  343;  112  C.  C.  A.  87. 

87  Sievers  v.  Peters  Box,  etc.,  Co.,  151  Ind.  642;  50  N.  E.  877;  44  L.  R. 
A.  814;  Hall  v.  Murdock,  114  Mich.  233;  72  N.  W.  150;  Kappeas  v.  Brown 
Shoe  Co.,  116  Mo.  App.  154;   90  S.  W.  1158. 

ss  Standard  Accident  Ins.  Co.  v.  Hite,  37  Okla.  305;  132  Pac.  333;  46  L. 
R.  A.  (N.  S.)  986.  J283 
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issued  naming  the  mother  of  the  insured  as  beneficiary,  insuring 
against  death  resulting  from  injuries  sustained  "while  a  pas- 
senger in  or  on  a  public  conveyance  provided  by  a  common  car- 
rier for  passenger  service  (including  the  platform,  steps,  or  run- 
ning-board of  railway  or  street  railway  cars)."  Attached  thereto 
was  a  supplementary  policy  covering  the  life  of  the  mother,  nam- 
ing the  insured  in  the  original  policy  as  beneficiary  and  insuring 
against  accidents  "while  riding  as  a  passenger  in  a  railway  pas- 
senger car,  or  vessel."  The  mother  while  riding  on  a  train,  the 
cars  of  which  had  unenclosed  platforms  connected  by  sheet  iron 
folding  bridge,  fell,  or  was  thrown,  from  the  platform  while 
passing  from  one  car  to  another,  the  train  being  in  motion.  It 
was  held  by  the  Missouri  Court  of  Appeals  under  these  circum- 
stances that  while  the  original  policy  granted  permission  to  ride 
on  a  platform  it  did  not  cover  an  injury  to  the  mother  except 
while  in  the  passenger  car  and  she  was  not  injured  while  inside 
a  passenger  car.*'  One  injured  while  on  the  steps  of  her.^ house 
by  a  shot  fired  from  a  passing  street  railroad  car,  cannot  recover 
for  injuries  sustained  as  a  passenger.'"  A  railway  mail  clerk 
killed  while  riding  in  a  mail  car  in  the  performance  of  his  duties 
is  not  a  passenger.''-  Death  in  a  steambo'at  accident  is  a  result 
of  injuries  sustained  by  riding  as  a  passenger  in  a  public  con- 
veyance.'^ Although  the  policy  does  not  cover  death  sustained 
while  riding  on  a  locomotive  if  it  did  cover  the  insured  as  a  con- 
tractor, whose  duty  it  was  at  times  in  the  performance  of  his 
duties  to  ride  upon  a  locomotive  and  if  he  was  injured  while 
riding  on  a  locomotive  in  the  ordinary  conduct  of  his  business, 
the  company  is  liable.'^  A  passenger  elevator  is  one  used  for  pas- 
sengers although  also  for  freight,  and  the  insured  is  liable  for 
double  indemnity  for  an  injury  sustained  on  a  moving  elevator 
under  the  conditions  of  the  policy,'*  and  the  insured  was  injured 
in  an  elevator  although  his  body  was  not  wholly  within  the  ele- 

89Schmohl  V.  Travelers  Ins.  Co.  (Mo.  App.),  177  S.  W.  1108. 

80  Wheeler  v.  Fidelity  &  Casualty  Co.,  129  Ga.  237;   58  S.  E.  709. 

81  Bogart  V.  Standard  Life  &  Ace.  Ins.  Co.,  187  Fed.  851;  Wood  v.  General 
Ace.  Ins.  Co.,  160  Fed.  926;   affg.  156  Fed.  982. 

82  Dunn  V.  New  Amsterdam  Casualty  Co.,  126  N.  Y.  Supp.  229;  141  App. 
Div.  478;  affg.  121  N.  Y.  Supp.  686. 

93  Trow  V.  Preferred  Ace.  Ins.  Co.,  80  Vt.  321;  67  Atl.  821. 

94  Wllmarth  v.  Pacific  Mut,  L,  Ins.  Co.,  mpra. 
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vator  at  the  time.'^  A  person  who  starts  to  enter  a  street  car, 
which  was  standing  still  with  its  doors  open  for  the  admission 
of  passengers,  with  the  intent  to  ride  thereon  was  a  passenger, 
giving  the  word  passenger  in  a  policy  the  ordinary  accepted 
meaning  notwithstanding  those  in  charge  of  the  car  closed  the 
door  before  he  had  fully  entered  the  car.  In  such  a  case  the  Su- 
preme Court  of  Missouri  has  said:  '*  "If,  as  a  fact,  the  car  was 
standing  still,  with  its  door  open  for  the  admission  of  passen- 
gers, and  whilst  it  was  so  standing  the  deceased  started  to  enter 
the  same,  with  the  intent  to  ride  thereon  as  a  passenger,  he  was 
a  passenger  within  the  eyes  of  the  law,  although  the  employe  of 
the  railway  closed  the  door  upon  him  before  he  had  fully  entered 
such  car.  The  stopping  of  the  car  and  the  opening  of  the  door 
was  an  invitation  by  the  company  to  deceased  to  become  a  pas- 
senger, and  when  he  (if  he  did)  attempted  to  board  such  car 
whilst  it  was  yet  standing  with  door  ajar,  for  the  purpose  of  rid- 
ing thereon,  he  at  that  moment  became  a  passenger." 

Where  the  insured  was  a  passenger  on  a  street  car,  and  when 
he  went  to  get  off  the  car,  an  automobile  was  coming,  so  he 
stepped  back  on  the  car  again  and  reached  to  get  hold  of  the 
handrail  when  the  car  threw  him  right  around  the  other  way  and 
he  was  injured,  the  policy  provided  for  double  indemnity  if  in- 
juries were  sustained  while  a  passenger  upon  a  public  convey- 
ance. It  was  held  that  insured  was  entitled  to  double  indemnity, 
as  he  had  not  safely  alighted  from  the  car  when  he  was  injured." 

§  535.  Injuries  Received  While  Entering  or  Leaving  a  Mov- 
ing Conveyance. — The  contract  often  provides  that  the  indem- 
nity shall  not  'apply  when  the  injured  is  received  in  entering  or 
leaving  a  moving  conveyance  or  jumping  off  the  cars.  In  con- 
struing a  contract  of  this  kind  it  has  been  held,^'  that  the  jump- 
ing on  the  cars  is  excused  if  the  means  of  injury  was  not  the  re- 

95  Aetna  Life  Ins.  Co.  v.  Davis,  191  Fed.  343.    See  also  DePue  v.  Travel- 
ers Ins.  Co.,  166  Fed.  183. 
86  Fay  V.  Aetna  Life  Ins.  Co.,  187  S.  W.  861. 

97  Wallace  v.  Employers  Liability  Assur.  Corp.,  20  Ont.  W.  R.  385;  3  Ont. 

W.  N;  332. 

98  Travelers'  Preferred  Ace.  Ass'n  v.  Stone,  50  111.  222.  See  also  Smith 
V.  Aetna  L.  Ins.  Co..  115  la.  217;  88  N.  W.  932;  56  L.  K.  A.  271.  See  also 
ante,  §  534. 
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suit  of  design.  It  was  held  that  the  contract  only  made  jump- 
ing on  the  cars  a  prohibited  act  when  it  was  intended  thereby 
to  incur  injury.  Where  the  insured  was  injured  while  attempt- 
ing to  jump  on  a  caboose  the  company  under  a  condition  of  this 
kind  was  held  not  liable.'^  So  when  the  assured  was  injured  by 
a  sudden  start  just  before  he  stepped  on  the  step  of  the  car.^"" 
If  the  evidence  is  not  clear  as  to  how  the  injury  occurred  the 
question  is  for  the  jury.^"^  If,  however,  the  insured  is  injured 
while  entering  the  car  when  not  moving,  by  a  sudden  and  un- 
expected moving  of  the  train,  the  company  is  liable  although  the 
insured  did  not  at  once  relax  his  hold  on  the  railing,  but  was 
carried  for  about  two  blocks  before  he  fell.^"^  A  baggage  checker 
is  a  railroad  employe  within  the  meaning  of  an  exception  which 
forbids  the  assured  entering  or  leaving  a  moving  conveyance,  rail- 
road employes  excepted.^"'  In  a  contract  where  thg  condition 
was  that  the  insurance  should  not  cover  when  accident,  death  or 
injury  resulted  for  "entering  or  trying  to  enter  or  leaving  a 
moving  steam  vehicle  (this  clause  does  not  affect  railway  em- 
ployes)," the  insured,  a  banker,  was  killed  while  attempting  to 
get  on  a  moving  railway  train :  the  court  held,^"*  that  the  com-  ' 
pany  was  not  liable  and  said:  "The  assured  was  not  a  railway^ 
conductor  or  employe,  with  the  skill,  judgment,  and  experience 
which  one  in  that  occupation  may  be  presumed  to  have  acquired 
and  which  might  enable  him  to  get  upon  a  moving  train  with 
safety,  when  one  unaccustomed  to  such  things  might  incur  great 
danger  in  doing  so.  The  construction  which  the  appellants  would 
have  us  put  upon  this  provision  would  render  of  no  effect  the 
more  plain  condition  of  this  contract,  that  'this  insurance  does 
not  cover  accident,  nor  death  or  injury  resulting    .     .     .     from 

90  Huston  V.  Travelers  Ins.  Co.,  66  Ohio  St.  246;  64  N.  E.  123. 

100  Travelers  Ins.  Co.  v.  Brookhover  71  Ark.  123;  71  S.  W.  246.  See 
Powis  v.  Ontario,  1  Ont.  L.  R.  54. 

101  Anthony  v.  Mercantile  M.  Ace.  Ass'n,  162  Mass.  354;  26  L.  R.  A. 
406;  38  N.  E.  973;  Travelers  Ins.  Co.  v.  Snowden,  45  Neb.  249;  63  N.  W. 
392.  See  as  to  exception  of  electric  car.  King  v.  Travelers  Ins.  Co.,  81  Ga. 
64;   28  S.  E.  861. 

102  Terwilliger  v.  National  Masonic  Ace.  Ass'n,  197  111.  9;  63  N.  E.  1034; 
reversg.  98  111.  App.  237. 

103  Cotton  V.  Fidelity  &  Casualty  Co.,  41  Fed.  506. 

104  Miller  v.  Travelers  Ins.  Co.,  39  Minn.  548;  40  N.  W.  839. 
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.  .  .  entering,  or  trying  to  enter,  or  leaving  a  moving  steam 
vehicle.'  Only  as  to  'railway  employes'  is  this  condition  inap- 
plicable. The  effect  of  this  condition  is  to  wholly  exclude  from 
the  contract  of  insurance  risks  of  that  kind,  except  as  to  rail- 
road employes.  That  risk  the  assured  voluntarily  subjected  him- 
self to,  being  still  a  banker,  and  attempting  to  get  upon  the  train 
as  a  passenger.  He  was  not  a  railway  employe.  Under  this  con- 
dition and  upon  the  facts  shown,  there  could  be  no  recovery. ' ' 
In  a  somewhat  similar  case,^"^  the  assured,  a  shop  hand  of  a  rail- 
way company,  while  being  carried  homeward  from  the  shop  at 
the  close  of  the  day's  work  upon  one  of  the  company's  trains, 
went  out  upon  the  platform,  intending  to  get  off,  when  the  train 
should  stop,  for  the  purpose  of  crossing  over  by  a  switch  to  an- 
other track,  and  was  thrown  off  and  killed.  In  holding  the  com- 
pany not  liable  the  court  said:  "The  case  upon  its  face,  con- 
clusively shows  that  the  conduct  of  the  assured,  to  which  the 
accident  must  be  directly  attributed,  was  such  as,  by  the  express 
and  unambiguous  terms  of  the  contract,  exempted  the  defendant 
from  liability.  The  case  is  not  controlled  by  the  general  prin- 
ciples of  the  law  of  negligence,  but  by  the  clear,  express  terms 
of  the  contract  upon  which  the  action  is  brought.  The  conduct 
of  the  deceased  was. within  the  agreement  that,  'standing,  being 
or  riding  upon  the  platform  of  moving  railway  coaches  ...  or 
entering,  or  attempting  to  enter  or  leave  any  public  conveyance 
using  steam  as  a  motive  power  while  the  same  is  in  motion  .  .  . 
are  hazards  not  contemplated  or  covered  by  this  certificate  and 
no  sum  shall  be  paid,'  etc.  Whether  the  deceased  went  upon 
the  platform  with  the  intention  of  getting  off  at  once,  before  the 
train  should  stop,  or  of  remaining  upon  the  platform  until  the 
"  train  should  stop,  the  case  was  unquestionably  within  the  pre- 
scribed conditions  which  exempted. the  insurer  from  responsi- 
bility. It  was  a  voluntary  act  not  prompted  by  sudden  emer- 
gency or  necessity.  It  may  be  that  the  stop  at  the  switch  was  to 
be  for  so  short  a  time  that  the  assured  could  not,  while  the  train 
remained  motionless,  go  out  upon  the  platform  and  get  off. 
However  that  may  have  been  the  contract  did  not  allow  him  to 
do  as  he  did  at  the  risk  of  the  insurer ;  and  he  should,  if  neces- 
sary, have  remained  on  the  train,  until  it  came  to  the  depot.    The 

105  Hull  V.  Equitable  Ace.  Ass'n,  41  Minn.  231;  42  N.  W.  936. 
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distinct  terms  of  the  contract  cannot  be  made  to  yield,  or  cease 
to  be  operative,  from  considerations  of  mere  convenience  to  the 
assured."  But  this  opinion  is  somewhat  in  conflict  with  that  of 
the  principles  laid  down  by  the  Supreme  Court  of  Appeals  of 
West  Virginia,^"^  where  an  employe,  after  he  had  quit  work  for 
the  day,  was  killed  on  his  way  home  in  crossing  the  railway 
tracks.  The  court  held  that  he  was  in  the  discharge  of  duty  in 
the  service  of  the  railway  company  at  J;he  time  although  he  had 
finished  work  for  the  day  and  was  returning  to  his  home,  and 
said:  'He  is  killed  while  performing  the  indispensable  act  of  go- 
ing from  his  work  at  the  day's  close  to  his  home  before  yet  he 
had  gotten  for  the  railroad  tracks  and  from  among  the  cars 
and  out  of  the  field  of  the  transaction  of  the  company's  business. 
Was  he  not,  while  passing  over  the  railroad  tracks  in  going  to 
and  returning  from  his  home  in  the  course  of  his  labors,  as  much 
in  discharge  of  his  duties  'and  in  the  service  of  the  company  as 
when  he  had  the  tools  with  which  he  worked  in  his  hands,  for 
the  purpose,  of  the  question  in  hand?" 

The  insured  cannot  recover  if  injured  while  attempting  to 
board  a  moving  car."^  Where  the  policy  provided  for  a  double 
indemnity  against  accidents  to  the  insured  while  riding  as  a  pas- 
senger, but  a  single  indemnity  only  while  "getting  on  or  off," 
and  the  insured  while  riding  on  a  trolley  car  in  danger  of  a  col- 
lision jumped  off  and  was  injured,  it  was  held  that  the  company 
was  only  liable  for  a  single  indemnity.^"*  Where  the  insured  left 
a  train  to  buy  a  newspaper  and  when  the  train  started  ran  toward 
it,  missed  the  handrail,  fell  and  was  killed,  it  was  held  that  he 
was  not  riding  as  a  passenger  in  or  on  a  public  conveyance  at 
the  time  of  the  injury.^"'  Stepping  from  a  moving  train,  how- 
ever, irrespective  of  the  speed  at  which  it  is  moving,  is  not  as  a 
matter  of  law  an  obvious  danger.^^" 

108  Kinney  v.  B.  &  0.  Employes  Relief  Ass'n,  35  "W.  Va.  385;  14  S.  E.  8. 

107  Flower  v.  Continental  Casualty  Co.,  140  la.  510;  118  N.  W.  761;  Kirk- 
patrick  v.  Aetna  Life  Ins.  Co.,  139  la.  370;  117  N.  W.  1111;  Standard  Life 
&  Ace.  Ins.  Co.  V.  McNulty,  157  Fed.  224. 

losBanta  v.  Continental  Casualty  Co.,  134  Mo.  App.  222;  113  S.  W. 
1140. 

io9Anable  v.  Fidelity  &  Casualty  Co.,  73  N.  J.  L.  320;   63  Atl.  92. 

110  National  Life  &  Ace.  Ins.  Co.  v.  Lokey,  166  Ala.  174;  52  So.  45. 
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§  536.  Injuries  Received  While  Violating  a  Rule  of  the  Com- 
pany.— In  a  recent  case,*^^  the  court  discussed  the  meaning  of  a 
provision  in  the  contract,  that  the  company  would  not  be  liable 
if  the  injury  was  received  while  violating  "a  rule  of  a  corpora- 
tion," and  said:  "As  to  the  condition  exempting  defendant  from 
liabilty  in  case  of  death  from  violating  a  rule  of  a  corporation  it 
is  said  that  deceased  was  forbidden  t6  ride  on  the  platform  by  a 
rule  of  the  railroad  company,  which  was  inscribed  on  a  metal 
plate  on  the  door  of  the  car.  Whether  this  can  be  taken  to  be  a 
rule  of  a  corporation,  or  what  shall  be  a  rule  of  a  railroad  cor- 
poration within  the  meaning  of  the  condition,  is  not  very  clear. 
By  another  condition  some  limitations  are  imposed  upon  policy- 
holders traveling  by  rail  as  follows :  'Entering  or  trying  to  enter 
or  leave  a  moving  conveyance  using  steam  as  a  motive  power; 
walking  or  being  on  a  railway  bridge  or  roadbed.'  Having  thus 
defined  the  acts  which  must  be  avoided  by  policyholders  in 
traveling  on  cars,  I  doubt  very  much  whether  another  can  be 
added  under  the  general  designation  of  a  'rule  of  a  corporation.' 
If,  however,  it  shall  be  conceded  that  the  railroad  company  had 
at  some  time  prior  to  the  death  of  Marx  adopted  a  rule  forbid- 
ding passengers  to  ride  on  the  platform  of  a  car,  and  that  such 
rule  was  within  the  general  condition  of  the  policy  referring  to 
rules  of  a  corporation,  it  was  not  then  of  force.  The  testimony 
of  the  trainmen  was  to  the  effect  that  it  was  not  at  all  observed. 
All 'passengers  on  the  road  who  were  so  inclined,  and  often  by  the 
invitation  of  the  trainmen,  rode  on  the  platform  of  the  cars  as 
freely  and  as  commonly  as  elsewhere.  Under  such  circumstances 
it  cannot  be  said  that  there  was  any  rule  of  the  railroad  com- 
pany as  to  riding  on  the  platform.  The  cases  cited  to  show  that 
the  consent  of  a  conductor  of  a  train  or  others  in  authority  shall 
not  be  effectual  to  set  aside  such  a  rule,  in  so  far  as  it  may  affect 
the  liability  of  the  railroad  company  for  any  injuries  received 
while  in  that  position,  are  not  controlling.  An  insurance  com- 
pany offering  indemnity  for  injury  or  death  in  case  of  accident, 
as  to  its  policy-holders,  is  not  at  all  in  the  position  of  a  carrier 
for  hire  to  its  passengers.  The  latter  is  engaged  in  a  special 
service  of  peculiar  danger,  as  to  which  some  rules  of  conduct  on 
the  part  of  its  patrons  are  highly  necessary.     The  former  as- 

111  Marx  V.  Travelers  Co.,  39  Fed.  J21. 
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sumes  a  guardianship  of  its  patrons  in  respect  to  the  casualties 
of  life  which  beset  men  everywhere,  and  as  to  which  it  is  not' 
practicable  to  impose  limitations  which  shall  be  constantly  borne 
in  mind  by  the  assured.    Will  any  one  say  that  on  sea  and  land, 
at  home  and  abroad,  a  policy-holder  must  constantly  consider 
whether  he  is  within  all  the  rules  of  all  the  corporations,  public 
and  private,  which  he  may  in  any  way  encounter?    Whatever 
the  answer  may  be  to  any  such  question,  it  is  plain  enough  that 
a  rule  of  a  corporation,  within  the  meaning  of  this  policy,  must 
be  one  which  is  known  to  the  policy-holder,  and  of  force  at  the 
time  of  the  alleged  violation."    As  a  general  rule  injuries  re- 
ceived whiel  riding  on  the  platform  of  a  railway  car  are  not 
covered  by  the  policy.^^^     The  exception  does  not  extend  to  a 
mere  temporary  occupation  of  the  platform  as  where  a  passen- 
ger suddenly  taken  ill  going  out  on  the  platform  to  voinit,  after 
he  had  tried  the  closet  door  and  found  it  Iccked.^^'     Nor  to  a 
temporary  being  on  the  plaftorm  of  a  vestibuled  car.^^*    A  dis- 
tinction is  made  in  regard  to  a  construction  of  the  proviso,  that 
the  injury  shall  not  be  received  while  violating  a  rule  of  the.  com- 
pany, between  employes  and  passengers.    Where  the  insured  was 
a  railway  switchman  and  was  killed  while  getting  off  of  a  mov- 
ing engine,  the  court  held,^^^  that  the  company  was  not  liable, 
because  the  insured  was  not  in  the  exercise  of  due  care  and  dili- 
gence, because  violating  a  rule  of  the  company.    After  referring 
to  the  doctrine  of  the  courts  of  that  State,  that  in  actions  by 
employes  against  railroad  companies  sounding  in  damages  for 
personal  injuries,  the  plaintiff  is  not  chargeable  with  negligence 
upon  the.  mere  fact  that  his  conduct  at  the  time  of  the  infliction 
of  the  injury  and  contributing  to  it  was  violative  of  a  rule  of 
the  employer,  unless  knowledge  of  the  rule  is  brought  home  to 
him,  the  court  said:     "This  rule  does  not  obtain  between  pas- 
sengers and  common  carriers,  because,  in  a  measure,  of  the  ab- 

112  Aetna  L.  Ins.  Co.  v.  Vandecar,  30  C.  C.  A.  48;  86  Fed.  282;  57  U.  S. 
App.  446;  Van  Bokkelen  v.  Travelers  Ins.  Co.,  34  App.  Div.  399;  54  N.  Y. 
Supp.  307;  affd.  167  N.  Y.  590;  60  N.  B.  1121;  Sawtelle  v.  Ry.  Pass.  Assur. 
Co.,  15  BlancM.  216;   Fed.  Cas.  12,392. 

113  Preferred  Ace.  Ins.  Co.  v.  Muir,  61  C.  C.  A.  456;  126  Fed.  926. 

114  Standard  t.  &'A.  Ins.  Co.  v.  Thornton,  40  C.  C.  A.  564;  100  Fed.  582; 
49  L.  R.  A.  116. 

lis  Standard  L.  &  Ace  Ins.  Co.  v.  Jones,  94  Ala.  434;  10  Sou.  530. 
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sence  of  this  element  of  duty,  and  probably  also  of  the  imprac- 
ticability of  instructing  each  passenger  as  to  the  rules  made  for 
his  observance  while  the  relation  exists;  and  the  passenger  must 
therefore  acquaint  himself  with  these  rules  and  comply  with 
them,  or  fail  therein  at  his  own  peril.  This  principle,  in  our 
opinion,  obtains  between  the  insurer  and  the  insured  in  a  case 
like  this,  where  the  insurance  is  effected  with  reference  to  a  par- 
ticular employment,  and  the  policy  contains  a  stipulation- that  it 
shall  not  cover  any  injury  resulting  from  the  violation  of  the 
rules  of  the  employer.  The  insurer  can  not  know  the  rules  which 
the  employer  has  adopted  for  the  government  of  the  employe — it 
may  be,  indeed,  that  the  insurer  does  not  know  who  the  employer 
is — and  there  can  be  no  duty  resting  on  the  insurance  company 
to  instruct  the  insured  as  to  the  rules  of  the  service  in  which 
he  is  engaged.  On  the  other  hand,  it  is  not  only  entirely  prac- 
ticable for  the  employe  to  inform  himself  in  this  respect,  but  it 
is  certainly,  as  between  him  and  the  insurer,  his  duty  to  do  so. 
He  undertakes  to  conform  to  rules  made  for  his  protection,  the 
terms  of  which  the  insurer  is  not  and  cannot  be  'advised  of,  but 
which  he  can  and  should  acquaint  himself  with,  as  a  condition 
to  availing  himself  of  the  benefits  of  the  policy,  and  he  must  be 
held  to  have  discharged  this  duty,  and  to  have  informed  himself 
of  their  existence  and  terms,  so  that  when  he  is  injured,  in  corr- 
sequence  of  conduct  violative  of  an  existing  rule  applicable  to 
him  and  the  service  he  is  rendering,  it  is  wholly  immaterial 
whether,  in  point  of  fact,  he  knew  of  the  rule  or  not."  If  the 
alleged  violation  of  rules  is  crossing  the  tracks,  it  may  be  shown 
that  there  was  a  custom  of  crossing  the  tracks  at  the  place  where 
the  injury  occurred  in  order  to  reach  the  station.^^^ 

§  537.  Injuries  Received  While  Walking  or  Being  on  a  Rail- 
way Track  or  Roadbed. — "Where  the  policy  excepts  the  hazard 
"of  standing  or  walking  on  the  roadbed  or  bridge  of  any  rail- 
way," this  does  not  include  the  mere  crossing  of  tracks.  To 
stand  or  to  walk  on  a  railroad  implies  some  sensible  duration 
of  the  act  and  does  not  describe  the  mere  crossing  made  for 
justifiable  purposes,  such  as  reaching  the  station.    Common  lan- 

118  Duncan  v.  Preferred  Mut.  Ace.  Ass'n,  13  N.  Y.  Supp.  620. 
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guage  distinguishes  between  standing,  walking  and  crossing,"'' 
Nor  to  being  on  the  track  at  a  public  crossing."*  Nor,  going  on 
the  track  to  board  a  train.^^'  But  the  insured  is  not  exempted 
because  his  duties  as  coal  salesman  require  him  to  go  on  railway 
tracks.i^"  The  word,  "roadbed,"  does  not  include  the  ends  of 
ties  of  unusual  length  ;"i  nor  a  space  of  ten  feet  between  the 
tracks.^^^  The  condition  is  valid  and  it  is  immaterial  that  the 
place  had  been  used  as  a  pathway  without  objection  from  the 
railway  company.^^^  Walking  between  the  tracks  is  being  on 
the  roadbed  of  a  railway.^^^  So  also  where  it  was  provided  by 
the  contract  that  no  claim  should  be  made  under  the  policy  if 
the  injury  was  received  while  "standing,  riding  or  being  upon 
the  platform  of  moving  railway  coaches"  and  the  insured  met 
his  death  by  falling  from  the  platform  of  one  of  the  cars  of  a 
railroad  company  while  riding  on  the  platform  or  while  passing 
from  one  car  to  another,  it  was  held  that  the  clause  of  the  policy 
included  death  while  riding  on  the  platform  but  not  while  pass- 
ing from  one  car  to  another,  and  that  passing  from  one  car  to 
another  was  exposure  to  unnecessary  danger  avoiding  the  insur- 
ance.^^^  And  where  one,  running  rapidly  toward  an  approach- 
ing train  for  the  purpose  of  getting  the  mail  bags,  stumbled  'as 
he  neared  the  track  and  fell  against  the  engine,  it  was  held,^^' 
that  the  injury  cannot  be  construed  as  the  result  of  "walking  or 
being  on  a  railway  track."  So  where  the  insured  was  traveling 
by  rail  and  the  train  stopped  on  the  bride  across  the  Ohio  river 
by  reason  of  the  draw  part  of  the  bridge  being  open  and  he  went 

117  Duncan  v.  Preferred  Mut.  Ass'n,  supra.  See  also  Metropolitan  Ace. 
Ass'n  V.  Taylor,  71  111.  App.  132. 

118  Traders,  etc.,  Ace.  Co.  v.  Wagley,  20  C.  C.  A.  588;  74  Fed.  457;  45 
U.  S.  App.  39. 

119  De  Loy  v.  Travelers  Ins.  Co.,  171  Pa.  St.  1;   32  Atl.  1108. 
i20Yancy  v.  Aetna  L.  Ins.  Co.,  108  Ga.  349;  33  S.  E.  979. 

121  Standard  L.  &  A.  Assur.  Co.  v.  Langston,  60  Ark.  381;  30  S.  W.  427. 

122  Meadows  v.  Pacific  Mut.  L.  Ins.  Co.,  129  Mo.  76;   31  S.  W.  578. 

123  Welnschenk  v.  Aetna  L.  Ins.  Co.,  183  Mass.  312;  67  N.  E.  242.  See 
also  Pacific  Mut.  L.  Ins.  Co.  v.  Howell,  13  Ind.  App.  519;  41  N.  E.  306; 
Piper  V.  Mercantile  M.  Ace.  Ass'n,  161  Mass.  589;   37  N.  E.  759. 

124  Piper  V.  Mercantile  Ace.  Co.,  161  Mass.  589;   37  N.  E.  759. 

125  Sawtelle  v.  Ry.  Pass.  Assur.  Co.,  15  Blatchf.  Fed.  Cas.  No.  12,392. 

126  Equitable  Ace.  Ins,  Co,  v,  Osborn,  90  AJa,  201;  8  So,  869, 
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to  the  front  platform  of  the  coach  in  which  he  was  riding  and 
stepped  off  and  through  a  hole  in  the  floor  of  the  bridge,  caus- 
ing his  death.  This  hole  was  about  three  feet  wide  and  four 
feet  long,  caused  by  the  removal  of  some  planks  during  the  mak- 
ing of  repairs.  It  was  held  that  this  was  not  "walking  or  being 
on  the  roadbed  or  bridge  of  a  railway, "^^'  the  court  said:  "He 
certainly  was  not  walking  on  the  roadbed  or  bridge ;  and,  strictly 
speaking,  it  is  doubtful  whether  he  was  being  on  either.  The 
evidence  indicates  that,  without  touching  either,  he  probably 
passed  directly  from  the  steps  of  the  car  through  the  hole  in  the 
bridge.  We  will  not,  however,  put  the  case  on  the  narrow 
ground  that  he  did  not  come  in  contact  with  either  roadbed  or 
bridge.  The  language  of  the  exception  clearly  implies  two 
thoughts:  one,  that  the  insured  must  not  be  on  the  roadbed  or 
bridge  for  any  length  of  time;  the  other,  that  the  prohibition  is 
not  to  guard  against  injury  resulting  from  a  defective  roadbed  or 
defective  railway  bridge,  but  against  the  danger  of  injury  from 
trains  passing  thereon.  If  the  design  was  to  apply  the  language 
to  bridges  defectively  constructed  or  out  of  repair,  it  would  not 
have  been  restricted  to  railway  bridges.  It  would  have  included 
all  bridges,  both  foot  and  wagon.  The  purpose  is  not  to  avoid 
liability  for  injuries  resulting  from  being  on  bridges  unsafe  in 
themselves.  The>  manifest  intent  is  to  exempt  from  responsi- 
bility for  damages  caused  by  collision  with  trains  moving  thereon. 
The  present  is  not  like  a  case  between  a  passenger  and  a  railway 
company,  in  which  the  company  may  be  exempt  from  liability  for 
damages  arising  from  negligence  of  the  passenger  not  voluntary. ' ' 

§  538.  The  Same  Subject  Continued. — The  provision  in  acci- 
dent insurance  policies  exempting  the  company  from  liability  in 
case  of  injury  of  the  insured  while  standing,  or  walking,  on  the 
roadbed,  or  bridge,  or  right  of  way,  of  any  railway,  must  have 
a  reasonable  construction.  It  was  held  that  such  condition  does 
not  exempt  the  insurer  from  liability  where  the  insured  is  neces- 
sarily on  the  roadbed  in  attempting  to  enter  a  train.^^^  The 
words  "right  of  way"  in  such  a  policy  mean  the  way,  or  track, 
upon  which  the  trains  travel  ,and  not  the  entire  width  of  the 

127  Burkhard  v.  Travelers  Ins.  Co.,  102  Pa.  St.  262. 

128  Travelers  Ins.  Co.  v.  Harris  (Tex.  Civ.  App.),  178  S.  W.  816. 
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ground  of  the  railroad  companies.^^'  So  where  a  traveling  sales- 
man for  a  coal  company  was  injured  by  being  struck  while  on 
the  roadbed  by  a  train  approaching  a  station.  He  was,  when 
struck,  on  his  way  to  take  the  train,  and  was  between  the  rails 
and  the  station  yard  where  passengers  generally  stand  to  take 
the  train  at  that  station.  The  court  held  that  he  was  not  with- 
out the  exception  merely  because  the  duties  of  his  occupation 
made  it  necessary  that  he  should  go  upon  the  beds  of  railroads, 
and  that  the  insurance  was  suspended  during  the  time  that  the 
insured  was  upon  the  tracks.^'"  A  switchman  killed  while  going 
back  to  close  a  switch  is  injured  in  the  line  of  his  duty  and  the 
exception  does  not  apply.^'^  So  where  a  contractor  with  travel- 
ing duties,  whose  duty  it  was  to  be  on  the  railroad  track  at 
times.^^^  The  space  between  the  tracks  of  a  double  track  rail- 
road which  are  so  close  together  that  the  distance  between  the 
trains  passing  thereon  would  be  only  four  feet,  is  a  roadbed 
within  the  meaning  of  that  term  in  an  accident  policy.^^'  On  a 
subsequent  appeal  of  the  same  case  it  was  held  that  the  excep- 
tion of  liabiitly  when  assured  is  on  a  railroad  track  only  in- 
cludes that  part  of  the  roadbed  which  is  not  also  a  part  of  the 
highway."*  A  platform  at  a  railway  depot  used  by  the  public 
for  the  purpose  of  going  to  and  from  trains,  and  without  ob- 
jection for  the  purpose  of  traveling  from  one  street  to  another, 
is  a  public  highway  within  the  meaning  of  an  accident  policy 
covering  injuries  received  while  walking  on  a  public  highway.^'' 

§  539.     Unlavrful  Act — Violation  of  Law. — We  have  already 
considered  "*  the  condition,  contained  in  life  insurance  policies, 

129  Starr  v.  Aetna  Life  Ins.  Co.,  41  Wash.  199;  83  Pac.  113;  4  L.  R.  A. 
(N.  S.)   636. 

130  Yancey  v.  Aetna  Life  Ins.  Co.,  108  Ga.  349;   33  S.  E.  979.    See  aslo 
Osgood  V.  U.  S.  Health  &  Ace.  Ins.  Co.,  76  N.  H.  475;   84  Atl.  50. 

isiKephart  v.  Continental  Casualty  Co.,  17  N.  D.  380;  116  N.  W.  349. 

132  Trow  V.  Preferred  Ace.  Ins.  Co.,  80  Vt  321;   67  Atl.  821. 

133  MeClure  v.  Great  Western  Ace.  Ass'n,  133  la.  224;   110  N.  W.  466; 
8.  L.  R.  A.  (N.  S.)   970. 

i34McClure  v.  Great  Western  Ace.  Ass'n,  141  la.  850;  118  N.  W.  269. 
i35Rudd  V.  Great  Eastern  Casualty  &  Indemnity  Co.,  114  Minn.  512;  131 
N.  W.  633;  34  L.  R.  A.  CN.  S.)  1205. 
136  Ante,  §  421. 
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that  the  company  shall  not  be  liable  in  case  of  death  of  the  in- 
sured caused  by  an  unlawful  act,  or  if  he  shall  die  while  engaged 
in  violation  of  law.  The  same  principles  are  applicable  to  acci- 
dent insurance  policies  which  are  conditioned  not  to  covei^  death 
or  injuries  received  because  of  violation  of  law,  or  while  engaged 
in  an  unlawful  act.  Whel-e  the  policy  contained  a  condition  that 
the  company  would  not  be  liable  for  a  death  by  accident  caused 
by  violation  of  law  it  was  held  by  the  Supreme  Court  of  the 
United  States,^'''  that  a  recovery  cannot  be  had,  in  a  State  where 
horse-racing  is  a  misdemeanor,  for  a  death  by  accident  which 
occurred  to  the  insured  while  engaged  in  a  horse  race.  In  this 
case  the  plaintiff's  husband  was  killed  suddenly  immediately 
after  jumping  from  a  sulky  in  which  he  was  driving  in  a  match 
race  on  the  event  of  which  a  considerable  sum  of  money  was 
wagered.  The  court  says:  "The  company  in  protecting  them- 
selves against  accident  of  death  caused  by  a  violation  of  law, 
acted  upon  a  wise  and  prudent  estimate  of  the  dangers  to  the 
person  generally  connected  with  such  violations.  And  in  the 
class  of  cases  under  consideration  we  have  no  question  that  the 
sum  of  money  often  at  stake  stimulates  to  further  acts  of  care- 
lessness in  the  way  of  violence,  fraud  and  a  disregard  of  the 
rules  of  fair  racing,  which  increase  largely  the  dangers  always 
attendant  on  that  sport.  The  class  of  men  who  collect  on  such 
occasions,  'and  who  often  become  the  leading  parties  in  the  con- 
jduct  of  the  affair  when  large  sums  of  money  are  wagered,  have 
led  to  its'  denunciation  by  many  wise  and  thoughtful  people,  and 
very  surely  adds  to  the  risk  of  personal  injury  to  the  rider  or 
driver.  It  was  against  this  general  species  of  danger  attending 
nearly  all  infractions  of  the  law,  that  the  company  sought  to 
protect  itself  by  the  clause  of  the  policy  in  question,  and  of  this 
class  was  the  reckless  driving  of  Gilmore.  If  his  intentions  were 
as  bad  as  the  instructions  imply,  they  did  not  take  the  case  out 
of  the  protection  of  the  clause.  If  Seaver  had  died  the  moment 
he  was  thrown  from  the  sulky  his  death  would  have  been  caused 
by  a  violation  of  the  law,  though  Gilmore  m'ay  have  disregarded 
the  rules  of  the  courts,  and  may  have  intentionally  sought  to  run 
Seaver  off  the  track."    Where  the  statutes  of  the  State  forbade 

137  Travelers  Ins.  Co.  v.  Seaver,  19  Wall.  531. 

1295 


§   539'  LIFE  AND  ACCIDENT  INSURANCE. 

hunting  on  Sunday  except  from  necessity  or  charity,  and  the  in- 
sured was  walking  from  one  town  to  another  on  that  day  for 
the  purpose  of  hunting,  it  was  held,^^*  that  no  recovery  could  be 
had  for  an  injury  occasioned  by  the  insured  slipping  on  frozen 
ground  while  returning  home  from  hunting,  the  policy  providing 
that  it  should  not  apply  where  a  violation  of  law  was  the  act, 
cause  or  condition  producing  the  injury  either  wholly  or  in  part. 
In  this  case  the  court  says:  "In  going  from  Burlington  to  Col- 
chester and  back,  a  distance  -of  twelve  or  fourteen  miles,  to  visit 
Coates  for  pleasure,  or  to  hunt,  the  plaintiff  was  clearly  vio- 
lating the  provisions  of  E.  L.  Sec.  4315,  prohibiting  travel  on 
Sunday.  Every  step  he  took  in  making  that  trip  was  in  and  of 
itself  a  violation  of  law.  In  taking  one  of  those  steps  he  slipped 
and  was  injured.  We  think  it  would  savor  too  strongly  of  hair- 
splitting refinement  to  hold  that  the  injury  was  not  directly 
caused  by  the  violation  of  the  law  in  traveling.  But,  in  this 
view  of  the  case,  the  exception  in  the  policy  exempts  the  defend- 
ant from  liability  whether  the  traveling  is  held  to  be  the  cause, 
or  only  a  condition,  producing  injury,  or  influencing  it  directly 
or  indirectly.  The  liability  to  accident  must  be  greatly  enhanced 
in  the  case  of  a  person  who,  like  the  plaintiff,  engages  in  hunt- 
ing or  traveling  about  the  country  on  Sunday,  in  open  violation 
of  law,  as  compared  with  one  who  observes  the  law.  The  defend- 
ant had  a  right  to  say  that  it  would  not  assume  such  increased 
risk. ' '  But  the  condition  does  not  apply  where  the  insured,  after  - 
hunting  on  Sunday  and  while  at  a  friend's  house,  was  injured 
in  slipping  on  the  ice.^"  It  does  apply  where  the  insured,  after 
riding  on  a  bicycle  to  a  funeral  on  Sunday,  took  a  circuitdus 
route  home  for  pleasure  and  was  injured.^^"  But  one  who  has 
started  to  hunt  prairie  chickens  during  the  closed  season  has  not 
thereby  violated  the  law.^*^  Nor  one  who  is  injured  after  leav- 
ing a  bawdy  house  though  carrying  a  concealed  weapon.^^^    The 

issDuran  v.  Standard  L.  &  Ace.  Ins.  Co.,  63  Vt.  437;   22  Atl.  530;   13 
L.  R.  A.  637. 
i39Prader  v.  National  Mas.  Ace.  Ass'n,  95  la.  149;  63  N.  W.  601. 

140  Eaton  v.  Atlas  Ace.  Ins.  Co.,  89  Me.  570;  36  Atl.  1048. 

141  Corn-well  v.  Fraternal  Ace.  Ass'n,  6  N.  D.  201;    69  N.  W.  191;   40 
L.  R.  A.  437. 

142  Jones  V.  U.  S.  Mut.  Ace.  Ass'n.  92  la.  652;  61  N.  W.  485. 
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condition  does  not  apply  if  the  act  did  not  increase  the  risk.^^' 
In  another  case,^**  the  policy  stipulated  that  the  insurance  should 
not  extend  to  injuries  received  while  engaged  in  or  in  conse- 
quence of  any  unlawful  act,  and  it  was  held  that  the  fact  that  the 
assured  was  killed  while  living  in  a  state  of  fornication  with  his 
mistress  does  not  prevent  a  recovery,  where  it  does  not  appear 
that  the  infliction  of  injury  is  a  natural  and  necessary  conse- 
quence of  the  unlawful  association,  as  its  probable  and  to  be 
, anticipated  result.    The  court  said:    "If  it  were  true  that  such 
association  per  se  was  an  unlawful  act,'  it  would  not  follow  that 
plaintiff  could  not  recover.    In  order  to  defeat  a  recovery,  be- 
cause of  such  provision,  there  must  appear  a  connecting  link  be- 
tween the  unlawful  act  and  the  death.    It  is  not  sufficient  that 
there  was  an  unlawful  act  conunitted  by  the  assured,  and  that 
death  occurred  during  the  time  he  was  engaged  in  its  commis- 
sion.   There  must  be  some  causative  connection  between  the  act, 
which  constituted  a  violation  of  the  law  and  the  death  of  the  in- 
sured.^^^    Illustrating,  it  is  aptly  said  in  the  same  case :    'Suppose 
a  man  violates  the  law  against  ;^Qfanity  and  is  shot  while  so 
doing,  should  that  absolve  the  company  from  liability?' ^*^    Nu- 
merous illustration  of  similar  character  might  be  presented  in 
Avhich  the  act,  however  unlawful,  has  no  relation  to  the  death 
as  its  cause  or  contributory  element,  but  they  need  not  be  multi- 
plied.   There  is  no  pretense  that  the  death  was  caused  directly 
by  any  such  unlawfulact  of  deceased,  or  resulted  as  a  natural 
consequence  thereof.    Nor  does  it  appear  from  the  evidence  that 
he  was  engaged  in  any  act  from  which  danger,  much  less  death, 
might  have  been  expected.    The  provision  of  the  policy  exclud- 
ing liability  for  injury  received  by  the  insured  while  committing 
an  unlawful  act  refers  to  such  injuries  as  may  happen  as  the 
necessary  or  natural  consequences  of  the  act — as  its  probable 

143  Conboy  v.  Railway  Officials,  etc.,  Co.,  17  Ind.  App.  62;  43  N.  E.  1017; 
46  N.  B.  363;  Lehman  v.  Great  Eastern,  etc..  Co.,  7  App.  Dlv.  424;  39  N.  Y. 
Supp.  912. 

144  Accident  Ins.  Co.  v.  Bennett,  90  Tenn.  256;  16  S.  W.  728.  See  also 
Standard  L.  &  A.  Ins.  Co.  v.  Eraser,  22  C.  C.  A.  499;  76  Fed.  705;  44  U.  S. 
App.  694. 

145  Bloom  V.  Insurance  Co.,  97  Ind.  478. 

146  Bradley  v.  Insurance  Co.,  45  N.  Y.  432;  and  Cluff  v.  Insurance  Co., 
13  Allen  308. 
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and  to  be  anticipated  consequences ;  and  the  reference  to  injuries 
received  in  consequence  of  any  unlawful  act  is  to  those  injuries 
which  ^rise  out  of,  or  flow  naturally  from  the  act  committed,  as 
its  effect  or  resulting  consequence.    Attempts  to  murder  a  par- 
ticular individual,  in  which  lawful  resistance  or  consequent  pun- 
ishment may  cause  or  occasion  death ;  attempts  to  murder  or  in- 
jure or  rob  the  wife  or  child  or  parent  of  another,  in  which  in- 
jury might  be  expected  from  defense 'of  that  other;  submitting 
to  an  operation  for  abortion;  engaging  in  a  horse-race  where 
horse-racing  is  unlawful,  and  where  the  injury  results  during  the 
race  or  in  the  effort  to  stop  one  of  the  horses  in  its  progress; 
and  the  like  are  acts  falling  within  terms  of  the  policy,  and  illus- 
trate what  is  meant  by  'injuries  received  while  insured  was  en- 
gaged in  or  in  consequence  of  an  unlawful  act.'^^^     The  law  we 
hold  is  properly  and  well  settled  that  such  provision  does  not  ex- 
tend to  exempt  the  insurer  from  liability  because  of  the  infraction 
by  the  insured  of  law  when  the  act  has  no  connection  with  the 
injury,  or  when  the  act  is  in  violation  of  some  obligation  of 
morality  or  rule  of  policy,  not  recognized  or  adopted  as  law.    It 
■  has  been  held,  too,  that  the  unlawful  act  committed  must  be 
criminal  and  not  a  mere  violation  of  a  civil  right  or  infraction 
of  a  law  not  criminal.^^*    The  contrary  has  been  held,  so  far  as 
it  relates  to  the  violation  of  a  positive  rule  of  civil  law  which 
proximately  leads  to  the  injury,  when  it  is  such  an  act  as  in- 
creased the  risk  and  naturally  led  to  the  death.^*'    But  how  this 
is  we  need  not  decide.     It  is  sufficient  to  say  the  act  alleged 
does  not  fall  within  the  terms  of  the  policy,  for  reasons  stated. ' ' 

§  540.  The  Same  Subject  Continued. — The  Supreme  Court  of 
Arkansas  in  construing  this  provision  has  said:^^*    "Is  a  death 

i47Cluff  V.  Ins.  Co.,  13  Allen  308;  Hatch  v.  Ins.  Co.,  120  Mass.  550; 
Bloom  V.  Ins.  Co.,  97  Ind.  478;  Insurance  Co.  v.  Seaver,  19  Wall.  531. 

148  Adams  v.  Cowles,  95  Mo.  506;  8  S.  W.  711;  ClufE  v.  Ins.  Co.,  13  Allen 
308;  Bradley  v.  Ins.  Co.,  45  N.  Y.  432. 

149  Bloom  V.  Ins.  Co.,  97  Ind.  478.  See  also  Standard  L.  &  A.^  Co.  v. 
Fraser,  22  C.  C.  A.  499;   76  Fed.  705;   44  U.  S.  Agp.  694. 

150  Supreme  Lodge  K.  P.  v.  Bradley,  73  Ark.  274;  83  S.  W.  1055;  67 
L.  R.  A.  770;  3  Ann.  Cas.  872.  ^  This  case  was  referred  to  and  approved 
in  Empire  Life  Ins.  Co.  v.  Einstein,  12  Ga.  App.  380;  77  S.  E.  209.  See 
also  Woodmen  of  the  World  v.  Walters,  124  Ky.  663;  99  S.  W.  930. 
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received  while  retreating  from  a  personal  difficulty  (and  not  re- 
treating for  the  purpose  of  gaining  a  vantage  ground  to  renew 
it),  where  the  encounter  is  beguu  by  an  assault  by  the  deceased 
upon  his  slayer  with  a  weapon  capable  of  inflicting  great  bodily 
harm  or  death,  according  to  its  use,  a  death  within  the  meaning 
of  an  insurance  clause  exempting  against  liability  for  a  death 
'in  violation  or  attempted  violation  of  any  criminal  law.'?  In- 
struction numbered  four  said  it  was  not,  and  the  appellant  asked 
instruction  numbered  five  that  it  be  declared  within  the  exemp- 
tion. The  cases  on  this  exact  question  are  not  numerous,  but 
they  are  well  considered,  and  come  from  courts  of  high  stand- 
ing. The  following  authorities  sustain  the  instructions  given 
by  the  Circuit  Court :  ^^^  It  is  insisted  that,  if  there  is  a  causa- 
tive connection  between  the  assault  and  the  death,  then  the  death 
is  the  proximate  result  of  the  assault.  Such  reasoning  contains 
the  fallacy  that  an  assault  will  be  repelled  with  more  than  lawful 
force.  Such  is  often,  perhaps  usually,  the  rule  where  blood  ts 
hot,  and  the  strength  sufficient,  or  the  weapon  handy  enough. 
But  such  is  not  the  result  naturally  to  be  expected  under  the  law. 
An  assault  calls  for  a  repulsion  of  it  by  just  such  force  as  neces- 
sary to  overcome  it,  and  more  than  that  is  unlawful,  and  unlawful 
consequences  are  not  to  be  preseumed  to  follow  the  act.  When 
Bradley  attacked  Morscheimer  with  a  piece  of  iron,  then  Mor- 
scheimer  was  justified  in  overcoming  that  attack,  and,  if  neces- 
sary to  overcome  it,  in  taking  Bradley's  life,  'and  a  death  re- 
sulting while  so  lawfully  resisting  the  attack  would  be  natural 
result  expected  to  flow  from  such  attack,  and  there  would  be  a 
causative  connection  between  the  assault  and  the  death ;  in  other 
words,  the  attack  would  then  be  the  proximate  cause  of  death. 
Cases  applying  the  doctrine  of  causative  connection  between  an 
unlawful  act  and  the  death,  the  latter  being  held  to  be  within 
the  consequences  flowing  from  the  unlawful  act,  are  cited.^'^  The 
doctrine  of  the  cases  referred  to  as  sustaining  this  instruction 

151  Harper  v.  Phoenix  Ins.  Co.,  19  Mo.  506,  reiterated  in  Overton  v.  St. 
Louis  Mut.  L.  Ins.  Co.,  39  Mo.  122;  Cluff  v.  Mutual  Benev.  L.  Ins.  Co.,  13 
Allen  (Mass.)  308;  reaffirmed  in  99  Mass.  318;  and  Bradley  v.  Mutual 
Ben.  L.  Ins.  Co.,  45  N.  Y.  422. 

152  Bloom  V.  Franklin  L.  Ins.  Co.,  97  Ind.  478;  Murray  v.  New  York 
L.  Ins,  Co.,  96  N,  Y.  614,  and  others  of  kindred  nature  in  appellant's  brief. 
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does  not  impinge  upon  the  established  principles  announced  in 
those  relied  upon  by  appellant.  For  instance,  take  the  case  of  a 
husband  killing  the  paramour  of  his  wife;  if  caught  in  the  act 
of  adultery,  the  paramour  dies  'in  violation  of  law';  if  killed 
subsequently,  he  dies  as  the  natural  result  of  his  unlawful  act, 
in  consequence  of  it,  and  as  a  consequence  naturally  to  be  ex- 
pected, and  this  is  true  whether  killed  an  hour  or  a  year  after 
the  adultery,  and  yet  it  is  held,  and  properly  so,  that  the  para- 
mour is  not  killed  'in  violation  of  law'  within  the  meaning  of  an 
insurance  contract.^^^  There  must  be  a  line  drawn  somewhere 
between  consequences  proximately,  and  those  remotely,  flowing 
from  an  unlawful  assault ;  and  the  safe  place  to  draw  that  line  is 
where  the  law  draws  the  line  of  lawful  resistance  to  the  unlaw- 
ful assault.  In  a  similar  case  to  this  one  the  Court  of  Appeals  of 
New  York,  through  Mr.  Justice  Rapallo,  said:  'So' long  as  the 
evidence  falls  short  of  establishing  that  the  homicide  was  le- 
g^ly  justifiable,  I  can  see  no  safe  rule  by  which  the  court  could 
be  guided  in  deciding  that  the  provocation  proved  was  the  cause 
of  the  killing,  and  in  withdrawing  that  question  from  the  con- 
sideration of  the  jury.'^^*  In  this  case  Bradley  fled  from  the 
conflict,  and  received  his  death  wound  in  the  back  while  escap- 
ing. Clearly  Morscheimer  was  not  legally  justified  in  taking 
Bradley's  life  then,  and  his  act  in  so  doing  was  unlawful.  There- 
fore, the  first  violation  of  the  law  by  Bradley  was  not  the  proxi- 
mate cause  of  his  death,  but  the  subsequent  unlawful  act  of 
Morscheimer  in  shooting  his  retreating  assailant  was  the  proxi- 
m^ate  cause.  Therefore  the  instruction  was  correct,  and  the  judg- 
ment is  affirmed. ' '  It  has  also  been  said :  ^^^  that  to  defeat  a 
recovery  on  a  life  insurance  policy  on  the  ground  that  at  the 
time  of  his  death  the  insured  was  carrying  a  concealed  weapon 
in  violation  of  law,  it  must  be  shown  not  only  that  the  offense 
was  being  committed,  but  further  that  it  brought  about  the  death 
of  the  insured.  One  killed  while  crossing  a  railroad  at  a  point 
where  the  public  was  permitted  to  cross,  did  not  meet  his  death 

i53Goetzman  v.  Connecticut  Mut.  L.  Ins.  Co.,  3  Hun.  (N.  Y.)  515. 

154  Bradley  v.  Mutual  Ben.  L.  Ins.  Co.,  45  N.  Y.  422. 

155  Inter-State  Life  Assur.  Co.  t.  Dalton,  91  C.  C.  A.  210;  165  Fed.  Rep. 
178. 
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while  violating  a  law."^  Nor  did  the  death  of  the  insured  result 
while  violating  an  ordinance  prohibiting  persons  to  swing  upon, 
or  catch  hold  of,  the  cars  of  a  railroad  company  while  the  car  is 
in  motion,  where  death  occurred  from  insured  attempting  to 
swing  herself  from  a  car  while  in  motion.^"  And  where  an  in- 
sane person  resisting  arrest  was  killed  by  the  sheriff,  his  death 
was  not  while  violating  any  criminal  law,  but  where  the  insured 
assaulted  'a  person  and  is  killed  by  the  police  officer  assaulted 
the  death  was  while  breaking  the  law.^^^  It  has  been  held :  ^^' 
that  the  fact  that  the  deceased  shot  himself,  or  was  accidentally 
shot,  while  carrying  a  pistol  on  a  highway,  did  not  show  that  he 
died  in  consequence  of  violation  of  law.  Although  cock-fighting 
was  unlawful  and  the  injury  was  incurred  while  the  plaintiff 
was  so  engaged,  the  insurer  is  liable  unless  the  unlawful  act  was 
the  agency  which. brought  about  the  injury.^^" 

In  the  case  of  Baker  v.  Supreme  Lodge  K.  of  P.^^^  the  insured 
was  approached  by  a  man  who  threatened  to  kill  him.  The  de- 
ceased told  him  he  was  unarmed,  but  if  he  would  permit  him  to 
get  to  his  ca,sh  drawer  he  would  "shoot  it  out  with  him."  The 
insured  then  went  toward  the  cash  drawer,  but  before  reaching 
it  drew  a  pistol  from  his  bosom  and  turned  toward  the  man,  who 
shot  and  killed  him.  It  was  held  that  such  a  transaction  was  not 
a  duel  within  the  terms  of  a  policy  limitating  insurer's  liability 
in  case  the  insured  died  as  the  result  of  a  duel.  The  term  duel 
as  so  used  meaning  a  fighting  together  by  two  persons  in  accord- 
ance with  a  previous  agreement  with  deadly  weapons  to  settle 
some  antecedent  quarrel  and  not  as  the  result  of  sudden  heat  and 
passion.  Nor  could  it  be  said  that  the  death  of  the  insured  was 
caused  by  his  violation  of  a  criminal  law,  to-wit:  the  carrying 
of  a  concealed  weapon  within  the  meaning  of  a  clause  of  the  pol- 
icy limiting  the  insurer's  liability  in  case  of  the  death  of  the  in- 
sured in  violatiing  any  criminal  law,  unless  it  appeared  that  the 

156  Johnson  v.  Hawk-Eye  Commercial  Men's  Ass'n,  171  la.  425;  152  N. 
"W.  561. 

157  National  Life  &  Ace.  Ins.  Co.  v.  Lokey,  166  Ala.  174;  52  Sou.  45. 

158  Seeting  v.  Supreme  Tribe  of  Ben  Hur,  161  Ills.  App.  449. 

159  Woodmen  of  the  World  v.  Wright,  7  Ala.  App.  255;  60  Sou.  1006. 
leoKneiedler  v.  Bankers  Ace.  Ass'n,  188  lis.  App.  293. 

161 103  Miss.  374;  60  Sou.  333;  Ann.  Cas.  1915-B  547. 
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act  of  the  deceased  bore  such  relation  to  his  death  that  the  latter 
would  not  have  occurred  at  the  time  and  place  it  did  if  the  in- 
sured was  not  eng'aged  in  violating  the  law.  The  definition  of 
duel  is  supported  by  other  authority.^^^ 

§  541.  Disability:  Amount  of  Recovery. — We  propose  in  a 
subsequent  chapter  to  further  consider  the  questions  of  total  or 
■permanent  ■disability,"^  but  we  may  here  refer  to  these  questions 
to  some  extent.  What  is  a  total  disability  depends  upon  the  lan- 
guage used  in  the  contract,  which  is  far  from  uniform,  and  the 
questions  arising  are  largely 'those  of  construction.  In  a  New 
York  case,^^*  it  was  held  that  a  switchman  on  a  railroad  is  dis- 
abled within  the  meaning  of  the  contract,  providing  that  he  shall 
bo  entitled  to  certain  benefits  when  he  "becomes  unable  to  direct 
or  perform  the  kind  of  business  or  labor  which  he  has  always 
followed  and  by  which  alone  he  can  thereafter  earn  a  livelihood, ' ' 
when  he  suffers  the  loss  of  the  fingers  of  one  hand.  In  this  case 
the  court,  in  deciding  that  the  plaintiff  would  not  have  been  en- 
titled to  recover  under  the  provisions  of  the  original  contract, 
briefly  refers  to  the  subject  of  total  disability  and  says:  "A 
total  disability  is  ordinarily  one  of  fact  and  is  for  the  jury.  It 
must  be  determined  from  the  facts  and  circumstances  disclosed 
in  each  case.  That  which  would  be  a  total  disability  in  one  case 
might  not  be  in  'another.  The  loss  of  a  hand  by  a  lawyer  might 
interfere  but  slightly  in  the  transaction  of  his  business,  or  in  the 
performance  of  his  work,  while  to  a  man  who  had  learned  a  par- 
ticular trade,  by  which  he  had  always  earned  his  living,  and  was 
entirely  ignorant  of  all  other  trades  or  business,  it  might  prove 
to  be  a  much  more  serious  disability.  Ordinarily  the  loss  of  the 
fingers  of  the  hand  does  not  constitute  total  disability  from  the 
performance  of  '  any  kind  of  labor  or  business. '  "  i^s    j^  a  case 

162  Davis  V.  Modern  Woodmen  of  America,  98  Mo.  App.  713;  73  S.  W. 
923;  Ward  v.  Commonwealth,  132  Ky.  636;  116  N.  W.  780;  19  Ann.  Cas.  71. 

163  posi,  §  554. 

16*  Hutchinson  v.  Supreme  Tent  K.  0.  T.  M.,  68  Hun.  355;  22  N.  Y. 
Supp.  801. 

165  The  court  cited  Knapp  v.  Ass'n,  53  Hun.  84;  6  N.  Y.  Supp.  57;  Save- 
land  V.  Fidelity  &  Casualty  Co.,  67  Wis.  174;  30  N.  W.  237;  Lyon  v.  Assur. 
Co.,  46  Iowa  631;  Young  v.  Insurance  Co.,  80  Me.  244;  13  Atl.  896;  Sawyer 
V.  Casualty  Co.,  1  Bigelow  Cas.  289;   Hooper  v.  Insurance  Co.,  2  Bigelow 
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ill  Calif ornia,^^^  the  assured  was  described  as  a  "capitalist  by- 
occupation"  and  the  policy  provided  for  a  certain  payment  in 
case  of  total  "disablement  from  transacting  every  kind  of  busi- 
ness pertaining  to  his  occupation."  In  holding  that  this  means 
a  disablement  from  transacting  any  business  the  court  said : ' '  The 
evidence  upon  this  subject  was  all  for  the  plaintiff,  and  proved, 
without  conflict,  that  plaintiff  was  totally  disabled  from  trans- 
acting any  business.  The  whole  must  include  the  parts ;  there- 
fore plaintiff  was  disabled  from  transacting  any  business  as  a 
capitalist.  And  upon  this  proposition  it  does  not  appear  that  at 
the  trial  there  was  any  controversy.  However  instructed,  there- 
fore, the  jury  could  not  conclude  otherwise  than  they  did,  'and 
appellant  js  not  injured.  One  of  the  grounds  upon  which  the 
defendant  moved  for  a  new  trial  was  that  there  was  no  evidence 
as  to  the  value  of  plaintiff's  time  as  a  capitalist;  and  the  state- 
ment shows  that  there  was  none,  except  upon  the  theory  adopted 
by  the  court  that  the  business  of  taking  care  of  his  orchard,  buy- 
ing and  selling  land,  locating  and  surveying  land,  and  superin- 
tending the  development  of  water,  being  such  occupations  as  a 
capitalist  might  reasonably  be  expected  to  follow,  were  occupa- 
tions as  a  Capitalist.  There  were  other  instructions  which  are 
duly  excepted  to  by  appellant,  in  which  this  idea  is  explained 
and  insisted  upon.  The  only  objection  to  the  testimony  upon 
this  subject  was  that  it  did  not  tend  to  find  the  value  of  plain- 
tiff's services  in  the  occupation  of  a  capitalist.  To  the  same  ef- 
fect is  the  specification  of  the  insufficiency  of  the  evidence.  Was 
it  essential  in  respect  to  this  question,  for  the  plaintiff  to  prove 
the  value  of  his  time  in  the  occupation  named?  I  do  not  find  it 
so  nominated  in  the  bond.  On  the  other  hand,  I  find  that  he  may 
recover  $50  per  week,  provided  he  shall  recover  no  more  than 
the  money  value  of  his  time;  not  what  his  time  was  worth  in 
the  occupation  named ;  nor  do  I  think  'any  such  qualification  was 
intended.  It  was  merely  that  he  could  not  make  money  by  being 
hurt.  Such  a  condition  affords  some  security  to  the  company 
against  fraudulent  claims,  as  much  under  the  construction  I  have 
given  it  as  the  other.    To  simulate  injury  and  refrain  from  work, 

Cas.  573;   Bac.  Ben.  Soc,  §  295;    Cooke  Life  Ins.,  §  108;    4  Harv.  Law 
Rev.  1776. 

166  Bean  v.  Travelers  Ins.  Co.,  94  Cal.  581 ;   29  Pac.  1113. 
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cannot  be  made  profitable.  It  could  not  have  been  supposed  that 
the  insured  might  not  transact  any  business  not  included  in  his 
general  occupation.  That  he  might  bo  injured  while  transacting 
other  business  is  provided  for  in  the  policy;  and  he  is  not  pre- 
cluded from  recovery  thereby,  but  his  insurance  is  calculated  at 
a  different  rate.  Any  one  rendered  unable  to  transact  business 
•may  suffer  loss,  and  his  time  may  be  of  value  outside  of  his  regu- 
lar employment.  As  the  insurance  wa^s  meant  to  indemnify  the 
insured  for  the  loss  of  his  time  in  consequence  of  his  injury, 
there  is  no  reason  why  it  should  not  include  this.  Such  con- 
struction seems  to  effectuate  the  presumed  intent  of  bdth  parties,  • 
and  is  in  consonance  with  the  language  of  the  policy."  Where 
the  assured  stated  his  occupation  to  be  that  of  a  "retired,"  the 
term,  "gentleman,"  being  evidently  omitted  by  clerical  error, 
and  he  was  injured  while  operating  a  buzz  saw  at  certain  wagon 
shops  in  which  he  was  interested,  it  was  held,^"  that  the  injury 
was  not  covered  by  the  policy,  as  plaintiff  was  not  totally  dis- 
abled and  prevented  from  any  and  all  kind  of  business  pertain- 
ing to  his  occupation.  In  the  contract  in  this  case  total  disability 
was  defined  as  follows:  "Bodily  injuries  which  shall,  independ- 
ently of  all  other  causes,  immediately  and  wholly  "disable  and 
prevent  him  from  the  prosecution  of  any  and  every  kind  of  busi- 
ness pertaining  to  the  occupation  under  which  he  receives  mem- 
bership." The  court  said:  "Can  it  be  said  that  a  man  with  his 
hand  in  a  sling,  and  suffering  a  degree  of  discomfort  from  a 
painful  wound  in  that  member,  is  wholly  disabled  and  prevented 
from  the  prosecution  of  every  kind  of  business  pertaining  to  the 
cgndition  of  a  retired  gentleman?  The  question  is  one  which  does 
not  seem  to  admit  of  much  discussion,  but  it  would  be  easy  to 
suggest  many  duties,  and  even  pleasures  pertaining  to  the  domes- 
tic, social  and  business  relations  of  a  retired  gentleman  from 
which  he  would  not  be  wholly  debarred  by  a  disabled  hand.  He 
might  still,  it  would  seem,  keep  an  eye  on  his  investments;  col- 
lect and  disburse  or  reinvest  his  income ;  attend  the  meetings  of 
the  boards  of  directors  of  which  he  was  a  member;  superintend 
repairs  and  improvements  to  his  property,  and  generally  devote 
considerable  attention  to  the  care  of  himself,  his  family  and  his 

167  Knapp  V.  Preferred  Mut.  Ace.  Ass'n,  53  Hun.  84;  6  N.  Y.  Supp.  57. 
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estate.  That  the  plaintiff  was  totally  disabled  and  prevented 
from  any  and  every  kind  of  business  pertaining  to  the  situation 
in  life  which  he  ascribes  to  himself  seems  not  to  be  established 
by  the  evidence  before  us."  And  where  the  policy  described 
plaintiff  as  by  occupation  "a  leather  cutter  and  merchant,"  and 
it  was  provided  that  the  disability  to  be  covered  by  the  policy 
must  totally  disable  and  prevent  him  from  the  prosecution  of 
any  and  every  kind  of  business  pertaining  to  the  occupation  un- 
der which  he  is  insured,  it  was  held  that,  in  order  to  recover, 
plaintiff's  disability  must  have  been  total  not  only  to  his  busi- 
ness as  leather  cutter,  but  also  as  to  that  of  merchant."'  So 
where  the  assured  was  a  billiard  saloon  keeper  and  it  was  con- 
tended that  he  must  have  been  disabled  from  doing  any  and 
every  kind  of  act  necessary  to  be  done  in  the  transaction  of  his 
business,  it  was  held,^^^  that  the  disablement  must  be  one  as  to 
prevent  the  assured  from  doing  any  'and  every  kind  of  business, 
not  act,  pertaining  to  his  occupation.  So  where  an  attorney  was 
so  disabled  that  he  could  not  use  one  of  his  hands  but  yet  could 
attend  to  his  business,  it  was  held  that  he  could  not  recover.^'" 
In  New  York  it  was  held,^'^  that  where  the  assured  was  an  ice 
man  he  could  recover  for  total  disability,  although  he  was  able  to 
give  general  directions  as  to  his  business,  but  unable  to  deliver 
ice.  And  so,  where  the  assured  was  a  physician,  he  is  entitled 
to  pay  as  for  total  disability  for  a  time  when  he  was  confined  to 
his  bed  by  an  accident,  though  during  that  time  he  occasionally 
examined  and  prescribed  for  patients  who  came  to  his  bedside, 
and  reached  for  medicines  for  them  without  leaving  his  bed.-^''^ 
In  this  case  the  court  says:  "Total  disability  must  of  necessity 
to  the  case  be  'a  relative  matter  and  must  depend  largely  upon 
the  occupation  and  employment  in  which  the  party  insured  is 
engaged.  One  can  readily  understand  how  a  person  who  labors 
with  his  hands  would  be  totally  disabled  only  when  he  cannot 

168  Ford  V.  U.  S.  Mut.  Ace.  Relief  Co.,  148  Mass.  153;  19  N.  E.  169. 

169  Young  V.   Travelers   Ins.   Co.,   80   Me.   244;    1*3   Atl.    896.     See   also 
McMahon  v.  Order  Chosen  Friends,  54  Mo.  App.  468. 

170  U.  S.  Mut.  Ace.  Ass'n  v.  Millard,  43  111.  App.  148;  Gracey  v.  People's 
Mi>t.  Ace.  Ass'n,  21  Pittsburg  Leg.  J.  25. 

iTiNeafle  v.  Mfg.  Ace.  Indemnity  Co.,  55  Hun.  Ill;  8  N.  Y.  Supp.  202. 
172-Wolcott  V.  U.  S.  L.  &  Ace.  Ass'n,  55  Hun.  98;  8  N.  Y.  Supp.  262. 
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labor  at  all,  but  the  same  rule  would  not  apply  to  the  case  of  a 
professional  man  whose  duties  require  the  activity  of  the  brain 
and  which  is  not  necessarily  impaired  by  serious  physical  in- 
jury. If  a  person  engaged  in. the  general  practice  of  medicine 
and  surgery  is  unable  to  go  'about  his  business,  enter  his  office 
and  make  calls  upon  any  of  his  patients  but  is  confined  to  his 
bed,  as  in  this  instance,  and  enabled  only  to  exercise  his  mind 
on  occasional  applications  to  him  for  advice  he  may  be  said  to  be 
totally  disabled  within  the  meaning  of  the  provisions  of  this 
policy."  Generally  speaking  the  total  disability  exists  although 
the  insured  is  able  to  do  a  few  occasional  acts  but  not  any  work 
connected  with  his  occupation.  As  where  a  man  visited  his  ofSce 
without  doing  any  work.^^'  Or  where  he  walked  out  for  exer- 
cise and  to  visit  the  physician's  office. ^'^  Or  a  barber  occasionally 
working  but  suffering  constant  pain.^''^  Or  a  merchant  per- 
forming a  trivial  act  connected  with  his  business.^'*  But  mere 
indisposition  is  not  total  disability.^^'  The  eoinpany,  however,  is 
not  liable  when  it  is  shown  that  thirty  days  elapsed  from  the 
time  of  the  injury  before  the  insured  was  disabled  so  that  he 
could  not  attend  to  his  business.  The  word,  "immediate,"  used 
in  a  policy,  is  a  word  of  time  and  not  of  cause  and  effect,  and 
the  time  which  it  indicates  is  not  the  same  as  that  which  would 
be  indicated  by  the  phrase  "reasonable  time."^'*  The  court 
says:  ""Where  a  man  has  received  a  blow  on  the  head,  which  at 
the  time  of  its  infliction  does  not  appear  to  be  serious,  and  for  a 

173  Thayer  V.  Standard  L.  &  C.  Co.,  68  N.  H.  577;  41  Atl.  182;  Turner 
V.  Fidelity  &  C.  Co.,  112  Mich.  425;  70  N.  "W.  898;  38  L.  R.  A.  529  and  note. 

1T4  Columbian,  etc.,  Ass'n  v.  Gross,  25  Ind.  App.  215;  57  N.  E.  145;  Mut. 
Benev.  Ass'n  v.  Nancarrow,  18  Colo.  App.  274;  71  Pac.  423.  See  also 
post,  §  555. 

i75Hohn  V.  Interstate  Cas.  Co.,  115  Mich.  79;   72  N.  W.  1105. 

iT6Lobdill  V.  Laboring  Men,  etc.,  Ass'n,  69  Minn.  14;  71  N.  W.  696; 
38  L.  R.  A.  537. 

177  Bylow  V.  Union  Cas.  Co.,  72  Vt.  325;  47  Atl.  1066.  See  also  Gainor  v. 
St.  Lawrence,  etc.,'  Ass'n,  21  Misc.  2.7;  46  N.  Y.  Supp.  965;  McKinley  v. 
Bankers,  etc.,  Co.,  lO'e  la.  81;  75  N.  W.  670;  Baldwin  v.  Fraternal  Ace. 
Ass'n,  21  Misc.  124;  46  N.  Y.  Supp.  1016;  Shera  v.  Ocean  Ace.  Ins.  Co.,  32 
Ont.  411.  As  to  continuous  disability,  see  Paciiic  M.  L.  Ins.  Co.  v.  Bran- 
ham,  34  Ind.  App.  243;  70  N.  E.  174.  , 

178  Williams  v.  Preferred  Mut.  Ace.  Ass'n,  91  Gft.  698;  17  S.  E.  982. 
See  also  Merrill  v.  Travelers  Ins.  Co.,  91  Wis.  329;   64  N.  W;  1039. 

1306 


ACCIDENT  INSURANCE   CONTINUED.  §    541 

month  goes  on  regularly,  though  with  some  inconvenience,  at- 
tending to  his  business  and"  then  becomes  unable  for  a  long  time 
to  transact  business  at  all,  it  is  certainly  not  improbable,  to  say 
the  least,  that  something  else  besides  the  original  injury  may 
either  have  caused  or  largely  contributed  to  his  condition." 
Where  the  contract  provides  for  relief  in  case  of  accident  result- 
ing in  total  permanent  or  partial  permanent  disablement,  and 
there  is  no  provision  for  the  payment  of  any  benefits  for  an  in- 
jury resulting  in  partial  disablement  unless  it  was  also  of  a  per- 
manent character,  the  liability  of  a  company  is  not  enlarged  so 
as  to  embrace  cases  of  merely  partial  disablement  of  permanent 
character,  by  indorsement  on  the  certificate  to  the  effect  that  if  'a 
member  shall  sustain  bodily  injuries  whether  partial  or  totally 
disabling  'by  means  as  provided  for  in  this  certificate,'  the  pay- 
ment of  the  weekly  relief  shall  exonerate  the  company  from  all 
further  liability,  followed  by  a  schedule  designating  different 
kinds  of  injuries  with  a  specified  period  of  relief  for  each  and  a 
statement  that  the  injuries  not  included  in  the  schedule  will  be 
adjusted  on  their  merits.^'*  Where  the  plaintiff  was  insured  as 
a  local  fireman,  the  reference  in  the  contract  "to  the  loss  of  busi- 
ness time"  has  plain  reference  to  the  occupation  of  the  insured, 
and  the  loss  of  time  in  such  business  means  the  loss  of  time  in 
the  business  of  a  fireman,  it  has  no  reference  to  the  whole  range 
of  business  pursuits.^*"  Where  the  contract  provided  that  the 
company  should  not  be  liable  to  an  amount  in  excess  of  £250  in 
"respect  of  any  one  accident"  and  was  effected  by  a  tramway 
company,  and  one  of  its  cars  was  overturned  injuring  forty  per- 
sons and  the  plaintiff  became  liable  to  pay  claims  to  the  amount 
of  £833,  it  was  held,  construing  this  contract,^*^  that  the  word, 

179  Hollobaugh  v.  Peoples  Mut.  Ace.  Ins.  Ass'n,  138  Pa.  St.  595;  22  Atl.  29. 

180  Pennington  v.  Pacific  Mut.  L.  Ins.  Co.,  85  la.  468;  52  N.  W.  482. 
As  to  construction  of  particular  contracts  see  Aetna  L.  Ins.  Co.  v.  Frierson, 
51  C.  C.  A.  424;  114  Fed.  56;  Hayes  v.  Continental  Cas.  Co.,  116  Ga.  264; 
42  S.  E.  522;  59  L.  R.  A.  107;  Van  Slooten  v.  Fidelity,  etc.,  Co.,  78  App. 
Div.  527;  79  N.  Y.  Supp.  608;  Howe  v.  Provident,  etc.,  Soc,  7  Ind.  App. 
586;  34  N.  E.  830;  Doody  v.  National  Mas.  Ace.  Ass'n,  66  Neb.  493;  92 
N.  W.  613;  60  L.  R.  A.  424.  As  to  construction  of  what  is  meant  by 
"immediate"  disability  Rorick  v.  Railway  Officials,  etc.,  Ass'n,  55  C.  C.  A, 
369;  119  Fed.  63. 

181  South  Staffordshire  Tramways  v.  Sickness  and  Accident  Assur.  Ass'n, 
12  Q.  B.  402.  -^30,^ 
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"accident,"  in  the  policy  meant  injury  in  respect  of  which  a 
person  claimed  compensation  from  the  plaintiff  and  consequently 
the  liability  of  the  defendant  was  not  limited  to  £250,  but  plain- 
tiff was,  entitled  to  recover  the  full  amount.  "Where  the  contract 
merely  indemnified  against  loss  of  time  in  a  certain  sum  per 
week  during  the  period  of  disability  the  administrator  of  the 
assured  cannot  recover  anything  in  case  of  accident  causing  the 
accidental  death  of  the  assured.^*^  In  another  case  the  pro- 
vision of  the  policy  was  that  "if  the  insured  should  sustain  any 
bodily  injury  .  ".  .  which  shall  occasion  permanent  partial 
disability  (as  defined  on  the  back  hereof)  then  the  company 
shall  be  liable  to  pay  the  sum  of  £200."  On  the  back  of  the  policy 
was  the  following:  "permanent  partial  disablement  implies  loss 
of  one  hand,  loss  of  one  foot  or  complete  or  irrevocable  loss  of 
sight."  The  court  held,^'^  that  the  notice  was  ambiguous  and 
must  be  read  in  the  most  favorable  way  for  the  insured  and  con- 
sequently he  was  entitled  to  recover  the  £200  for  permanent  par- 
tial disablement  caused  by  hernia. 

§  542.  The  Same  Subject  Continued — Later  Cases. — Total  dis- 
ability depends  upon  the  circumstances  of  each  case.  While  the 
language  of  the  policy  is  to  be  considered,  the  occupation  of  the 
insured  and  facts  in  each  case  are  also  to  be  considered.  Total 
disability  does  not  mean  absolute  physical  disability  and  may 
exist  though  insured  can  perform  occasional  acts,  if  he  is  unable 
to  do  any  substantial  portion  of  the  work  connected  with  his 
occupation.  The  Supreme  Court  of  Arkansas  has  said :  ^'*  in  a 
case  where  paralysis  of  the  hand  of  a  railroad  fireman  compelled 
him  to  retire  from  railroad  service.  "It  incapacitated  him,  not 
only  from  some  of  the  duties  incident  to  his  service  in  some  lines 
of  railroad  employment,  but  from  the  performance  of  all  the 
duties  of  every  kind  in  that  service — the  only  one  to  which  he 
was  -trained  and  accustomed,  'and  in  which  he  was  employed  at 
the  time  of  taking  membership  in  this  Brotherhood,  whose  pur- 

182  Dawson  v.  Ace.  Ins.  Co.,  38  Mo.  App.  355. 

183  Scott  V.  Scottish  Ace.  Ins.  Co.,  26  Seott  L.  R.  475.  For  a  review  of 
cases  construing  what  this  meant  by  the  words  "continuously  confined  to 
the  house"  see  post  §  555. 

184  Brotherhood  of  Locomotive  Firemen  v.  Aday,  97  Ark.  425;  134  S.  W. 
925;  34  L.  R.  A.  (N.  S.)  126. 
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pose  was  to  protect  him  while  engaged  in  such  service.  It  was 
evidently  the  intention  of  the  parties  to  protect  the  beneficiary 
and  permit  him  to  recover  the  full  amount  of  his  certificate  upon 
the  occurrence  of  any  one  of  the  causes  specified  when  it  perma- 
nently and  entirely  incapacitated  him  from  all  service  of  any 
kind  whatever  in  the  railroad  employment.  Section  69  of  the 
constitution  of  this  order  lends  weight  to  the  correctness  of  this 
view  and  construction,  since  it  allows  a  beneficiary  member  sus- 
taining the  loss  of  a  hand  or  a  foot  by  actual  separation  to  re- 
ceive the  full  amount  of  his  beneficiary  claim ;  and  we  can  see  no 
difference  between  the  total  incapacity  of  the  member  by  the 
loss  of  a  hand  by  actual  separation  and  its  absolute  loss  of  use- 
fulness by  paralysis  thereof;  and  hold  that  it  was  such  a  per- 
manent and  total  disability  as  was  in  the  contemplation  of  the 
parties  in  the  making  of  this  contract."  It  cannot  be  said  that 
the  insured  is  not  confined  constantly  to  the  house  during  an  ill- 
ness characterized  by  recurring  periods  of  severity,  although  at 
intervals  he  may  occasionally  step  into  his  yard,  or  make  visits 
to  his  physician,  or  other  short  and  unusual  trips,  the  assured 
at  all  times  being  unable  to  assume  the  ordinary  duties  or  pleas- 
ures of  life.i*'  And  taking  exercise  and  exposing  one's  self  to 
outside  air  will  not  prevent  a  recovery  on  a  policy  insuring 
against  sickness,  if  insured  is  entirely  incapacitated  for  work,  or 
business,  because  of  illness,  although  the  policy  provides  that  a 
disability  to  constitute  a  claim  shall  be  continuous,  complete  and 
total,  requiring  absolute  and  necessary  confinement  to  the 
hfluse.^*^  In  the  case  cited  the  court -said:  "The  'evident , pur- 
pose of  the  policy,  construed  as  a  whole,  was  to  indemnify  the 
insured  from  loss  occasioned  through  illness,  by  providing  for 
the  payment  to  him  of  certain  benefits  while  incapacitated  for 
performing  labor.  When  so  incapacitated,  he  was  disabled  within 
the  meaning  and  intent  of  the  policy.  It  was  not  necessary  that 
he  be  helpless,  or  that  he  remain  in  bed,  or  in  the  house,  during 
such  illness,  when  it  might  advance  his  recovery  and  correspond- 

185  Breil  v.  Claus  Groth  Plattsdutschen  Vereen,  84  Neb.  155;  120  N.  W. 
905;    23  L.  R.  A.   (N.  S.)   359. 

ise  Jennings  v.  Brotherhood  Accident  Co.,  44  Colo.  68;  96  Pac.  982;  18 
L.  R.  A.  (N.  S.)  109;  Ramsey  v.  General  Accident,  etc.,  Co.,  160  Mo.  App. 
236;  142  S.  W.  763. 
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ingly  relieve  the  company  from  its  oblig'ations  to  him,  if  he 
should  take  some  exercise  agid  expose  himself  to  the  healing  in- 
fluences of  sunshine  and  fresh  air,  provided  he  is  entirely  in- 
capacitatd  for  work  or  business  on  account  of  his  illness.^*'  The 
policy  further  provided  that  'no  disability  shall  constitute  a 
claim  for  indemnity  on  account  of  any  sickness  the  nature  of 
which  is  unknown  or  incapable  of  direct  and  positive  proof. 
.  .  .*  Plaintiif  testified  he  thought  that  his  illness  was  caused 
by  a  cold,  and,  to  use  his  own  language :  '  Then,  1  suppose  I  took 
another  cold  on  top  of  that.'  He  further  states,  in  effect,  that 
neither  he  nor  his  physician  could  name  it  definitely.  His  phy- 
sician stated  that  he  had  contracted  a  cold,  which  had  settled  on 
the  vocal  cords  and  brought  about  a  condition  of  chronic  laryn- 
gitis, but,  on  account  of  the  fact  that  he  had  lost  his  strength 
and  was  unable  to  take  even  moderate  exercise,  he  thought  there 
was  something  else  ailiiig  him.  That  plaintiff  was  ill,  and  totally 
incapacitated  for  performing  labor,  was  established  without  dis- 
pute by  the  testimony,  although  it  does  not  appear  with  certainty 
what  disease  he  was  suffering  from.  In  construing  a  contract, 
the  first  point  to  ascertain  is  what  the  parties  thereto  meant, 
intended,  and  understood  as  determined  by  the  words  employed, 
and,  as  an  aid  in  this  respect,  the  object  of  the  parties  in  making 
it  may  be  taken  into  consideration.^^'  The  object  of  the  insured 
was  to  provide  for  an  indemnity  in  case  of  illness  which  incapaci- 
tated him  for  labor.  The  purpose  of  the  provision  in  the  policy 
under  consideration  was  to  protect  the  company  against  fraud  by 
preventing  the  insured  simulating  illness.  It  does  not  impose 
upon  the  insured  the  burden  of  definitely  naming  the  illness  on 
account  of  which  a  claim  is  made,  or  its  origin,  or  causei,  but  that 
he  must  furnish  evidence  of  a  physical  condition  'as  the  result 
of  illness  which  incapacitates  him  for  labor.  When  he  does  this 
he  satisfied  its  purpose — i.  e.,  that  he  is  not  simulating  illness — 
and  at  the  ame  time  establishes  a  fact  necessary  to  entitle  him 
to  indemnity.  Plaintiff  had  lost  his  strength  and  was  unable 
even  to  take  a  moderate  degree  of  exercise.  Extreme  weakness 
was  his  physical  condition,  and  precisely  what  particular  disease 

187  Mutual  Benev.  Ass'n  v.  Nancarrow,  IS  Colo.  App.  274;  71  Pac.  423. 
i88Ck)lorado  Fuel  &  I.  Co.  v.  Pryor,  25  Colo.  540;  57  Pac.  51. 
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may  have  caused  it  is  not  material,  when  it  was  established  be- 
yond.question  that  physical  weakness,  resulting  from  illness,  in- 
capacitated him  from  work  or  business."  Other  cases  support 
this  doctrine."^  The  insured  is  not  wholly  incapacitated  frbm 
transacting  any  and  every  kind  of  work,  or  business,  pertaining 
to  his  occupation  and  as  a  result  thereof  be  confined  to  the  house, 
or  bed,  when  he  goes  to  his  store  and  sits  around  for  a  couple 
of  hours  superintending  his  business.^^"  The  insurer  is  not  liable 
where  the  insured  made  several  changes  of  abode  during  his  sick- 
ness,^" and  under  the  terms  of  the  policy  it  was  held  that  there 
must  be  confinement  to  the  house  for  a  week,  although  there  was 
disability.^^^  Injuries  causing  loss  of  life  must  be  taken  as  wholly 
disabling  the  insured.^^'  Death  is  not  within  the  provision  of  a 
policy  stipulating  for  payment  of  a  specified  sum,  on  death  fol- 
lowing total  disability  when  the  insured  continued  working  for 
several  days  after  the  injury  and  died  after  an  operation  for 
appendicitis.^'*  "Where  insui'ed  worked  two  months  after  receiv- 
ing the  injury  it  was  held  there  was  no  continuous  disability.^'^ 
An  interruption  of  eight  days  during  which  insured  made  an  ef- 
fort to  work  on  the  ad,vice  of  his  physician  does  not  destroy  the 
continuity  of  his  disability.^'^  And  an  accident  policy  which  pro- 
vides for  indemnity  on  total  disability  by  reason  of  injury  which 
shall  immediately  disable  insured,  does  not  cover  such  disability 
which  did  not  wholly  disable  insured  for  twenty-two  days  after 

189  Columbian  Relief  Fund  Ass'n  v.  Gross,  25  Ind.  App.  215;  57  N.  E. 
145;  Hoffman  v.  Michigan  Home  &  Hospital  Ass'n,  128  Mich.  323;  54  L.  R. 
A.  746;  87  N.  W.  265;  Dulany  v.  Fidelity  &  Casualty  Co.,  106  Md.  17;  66 
Atl.  614;  Scales  v.  Masonic  Protective  Ass'n,  70  N.  H.  490;  48  Atl.  1084; 
Cooper  V.  Phoenix  Ace.  &  Sick  Ben.  Ass'n,  141  Mich.  478;  104  N.  W.  734; 
Industrial  Mutual  Indemnity  Co.  v.  Hawkins,  94  Ark.  417;  127  S.  W.  457; 
29  L.  R.  A.  (N.  S.)  635;  Metropolitan  Plate  Glass  &  Casualty  Ins.  Co.  v. 
Hawes,  150  Ky.  52;  149  S.  W.-lllO;   42  L.  R.  A.   (N.  S.)   700. 

190  Shirts  V.  Phoenix  Ace.  &  Sick  Ben.  Ass'n,  135  Mich.  439;  97  N.  W.  966. 

191  Rocci  V.  Massachusetts  Ace.  Ins.  Co.,  222  Ma^s.  336;   110  N.  E.  972. 

192  Schneps  v.  Fidelity  &  Casualty  Co.,  101  N.  Y.  Supp.  106. 

193  National  Life  Ins.  Co.  v.  Fleming,  127  Md.  179;   96  Atl.  281. 
i94Mullins  V.  Masonic  Protective- Ass'n,  181  Mo.  App.  394;  168  S.  W.  843. 

195  Continental  Casualty  Co.  v.  Wade,  101  Tex.  102;  105  S.  W.  35;  re- 
versing 99  S.  W.  897;  Aetna  Life  Ins.  Co.  v.  Lasseter,  153  Ala.  630;  45  So. 
166. 

196  Clark  V.  Pacific  Mut.  L.  Ins,  Co.,  185  111,  App,  580, 
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the  accident."'^  Where  'a  man  is  bitten  by  a  dog  and  death  re- 
sulted two  weeks  later,  it  was  held  that  he  was  immediately,  dis- 
abled under  the  terms  of  an  accident  policy .^°^  Where  the  insured 
was  shot  by  a  burglar,  under  the  terms  of  the  policy  one-half  the 
liability  was  payable  and  not  the  whole  amount,"'  and  under  the 
policy  where  the  insured  was  intentionally  struck  a  slight  blow 
without  intent  to  kill,  and  fell  striking  his  head  on  the  pavement, 
fatally  fracturing  his  skull,  recovery  .is  limited  to  one-fifth.^"" 
Limitation  of  liability  for  hernia  after  the  policy  has  been  in 
force  sixty  days  does  not  apply  to  hernia  occurring  before  the 
policy  had  been  in  force  sixty  days.^"^  Stipulated  indemnity  for 
seventy-eight  weeks  is  not  defeated  by  a  provision  limiting  lia- 
bility to  four  weeks  indemnity  in  case  of  accident  or  illness  caused 
by  Bright 's  disease,  when  it  did  not  appear  that  insured  had 
Bright 's  disease  for  more  than  four  weeks  before  his  death.^"^ 
Death  caused  by  a  strain  does  not  under  the  terms  of  an  accident 
policy,  providing  for  a  monthly  indemnity  for  disability  by  a 
strain,  limit  recovery  to  such  amount  but  the  beneficiary  is  en- 
titled to  recover  the  full  amount  of  the  policy  provided  to  be  paid 
in  case  of  death  from  accident,  although  the  accident  was  caused 
by  a  strain.^"'  After  the  insilred  was  injured  by  contact  with 
poison  ivy,  but  before  he  died  as  the  result  thereof  the  amount 
of  the  benefits  payable  in  case  of  death  was  increased  and  it  was 
held  that  the  beneficiary  in  an  action  on  the  policy  for  the  death 
benefit  was  entitled  to  recover  the  increased  amount.^"*  A  pro- 
vision in  a  life  policy  paying  the.  full  amount  in  case  of  accident, 
but  less  if  death  occurred  within  a  specified  time,  is  not  invalid 
under  the  statute  requiring  accident  insurance  to  be  written  in- 
a  separate  policy.^"^    Where  the  policy  provided  that  no  recovery 

i97Laventhal  v.  Fidelity  &  Casualty  Co.,  9  Cal.  App.  275;  90  Pac.  1075. 
losFarner  v.  Massachusetts  Mut.  Ace.  Ass'n,  219  Pa.  71;  67  Atl.  927. 

199  Bade  V.  New  Amsterdam  Casualty  Co.,  102  Minn.  186;  112  N.  W.  1065. 

200  Ryan  V.  Continental  Casualty  Co.,  94  Neb.  352;   142  N.  "W.  288;   48 
L.  R.  A.   (N.  S.)   524. 

201  Bates  V.  German  Commercial  Ace.  Co.,  87  Vt.  128;  88  Atl.  532. 

202  National  Life  &  Aee.  Ins.  Co.  v.  O'Brien,  155  Ky.  498;   159  S.  W. 
1134. 

203  Massachusetts  Bonding,  etc.,  Co.  v.  Duncan,  166  Ky.  515;  179  S.  W. 
472. 

204  Dent  V.  Railway  Mail  Ass'n,  183  Fed.  840. 

205  Metropolitan  Life  Ins.  Co,  v.  Hardison,  200  Mass.  386;  94  S.  E.  477. 
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could  be  had  unless  the  injury  did  not  totally  disable  the^insured 
from  the  date  of  the  accident,  it  was  held  where  the  insured 
suffered  from  a  felon  which  appeared  within  less  than  twenty- 
four  hours  from  the  time  of  the  accident,  a  total  disability  re- 
sulted from  the  time  of  its  appearance  and  the  company  was 
liable.  The  court  said:^"*  "A  construction  making  the  words 
'from  the  date  of  the  accident'  mean  from  the  calendar  day  on 
which  the  accident  occured,  would  be  so  unreasonable  in  some 
cases  as  to  render  it  almost  certain  that  such  a  construction  was 
not  contemplated  by  the  parties  to  the  contract.  For  instance, 
the  insured  might  meet  with  'accidental  injuries  between  eleven 
and  twelve  o'clock  at  night,  it  being  within  the  last  hour  of  the 
calendar  day,  and  yet  if  that  is  the  date  contemplated  by  the 
policy  the.  total  disability  of  the  insured  must  begin  within  the 
same  hour,  and  perhaps  instantly,  in  order  to  entitle  him  to  the 
benefits  provided.  Assuming  that  this  provision  was  inserted  in 
the  contract  by  the  insurer  with  intentions  reasonable  and  just 
toward  the  insured,  we  think  the  words  'date  of  the  accident'  as 
used  in  that  clause  were  intended  to  mean  total  disability  from 
the  day  of  the  accident,  reckoned  from  the  time  of  the  accident, 
that  is  within  twenty-four  hours  theteafter."  The  Supreme 
Court  of  Alabama^"''  has  held,  where  'an  accident  policy  only  in- 
sures against  bodily  injuries  caused  through  external,  violent, 
and  purely  accidental  means,  causing  "at  once,"  and  continu- 
ously after  the  accident,  total  inability  to  engage  in  any  and  every 
labor  or  occupation,  etc.,  the  term  "at  once"  should  be  construed 
as  an  adverb  of  time  and  not  causation,  and  is  not  intended  to 
mean  "reasonable  time,"  but  rather  "presently,"  or  without  any 
substantial  interval  between  the  accident  and  the  disability.^"* 
In  the  case  of  Workingmen's  Mutual  Protective  Association  v. 

206 Robinson  v.  Masonic  Protective  Ass'n,  87  Vt.  138;  88  Atl.  531;  47  L. 
R.  A.  (N.  S.)   924. 

2or  Continental  Casualty  Co.  v.  Ogburn,  175  Ala.  357;  57  Sou.  852;  Ann. 
Cas.  1914-D. 

208  See  also  Williams  v.  Preferred  Mutual  Ace.  Ass'n,  91  Ga.  698;  17  S.  E. 
982;  Vess  v.  United  Benev.  Soc.,  120  Ga.  411;  47  S.  E.  942;  Pepper  v. 
Order  of  United  Commercial  Travelers,  113'  Ky.  918;  69  S.  W.  956;  Merrill 
V.  Travelers  Ins.  Co.,  91  "Wis.  329;  64  N.  "W.  1039;  Ritter  v.  Preferred 
Masonic  Mut.  Ace.  Ass'n,  185  Pa.  St.  90';  39  Atl.  1117;  Pacific  Mut.  L. 
Ins.  Co.  V.  Branham,  34  Ind.  App.  243;  70  N.  E.  174. 
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Roose,^"'  it  was  held  that  while  the  courts  are  practically  a  unit 
iu  declaring  that  stipulations  in  reference  to  total  disability,  ir- 
respective of  the  technical  variance  in  the  language  employed, 
should  be  given  a  rational  and  practical  construction;  that  the 
term  "total  disability"  is  a  relative  term  depending  in  a  measure 
upon  the  character  of  the  employment  and  capabilities  of  the  per- 
son insured,  as  well  'as  of  the  circumstances  of  each  particular 
case,  and  is  usually  a  question  of  fact  to  be  determined  by  the 
court  or  jury,  trying  the  case,  yet  full  effect  must  be  given  to  the 
language  employed  in  each  particular  case.  Accordingly,  where 
the  accident  policy  indemnified  against  injury  "which  shall 
wholly  disable  and  prevent  insured  from  performing  every  duty 
pertaining  to  any  and  every  kind  of  business,  or  occupation," 
and  providing  for  payment  for  partial  disability  if  his  injuries 
shall  prevent  him  from  performing  one  or  more  important  duties, 
or  in  the  event  of  like  disability  immediately  following  total  loss 
of  time,  the  words  "total  loss  of  time"  being  read  in  connection 
with  the  stipulation  with  reference  to  total  disability,  it  is  clear 
that  the  insured  would  not  be  entitled  to  recover  for  total  dis- 
ability  except  in  the  event  of  a  total  loss  of  time.^^" 

§  543.  The  Same  Subject :  Loss  of  Eyes  or  Limbs. — ^Where  the 
contract  provides  that  the  principal  sum  shall  be  paid  if  the 
assured  shall,  from  the  effects  of  injury  caused  by  violent  and 
accidental  means  which  shall  be  "externally  visible,"  "suffer  the 
loss  of  the  entire  sight  of  both  eyes  or  the  loss  of  two  entire  hands, 
or  two  entire  feet,  or  one  entire  hand  and  one  entire  foot,"  it 
was  held  that  the  insured  could  recover  where  he  had  been  acci- 
dentally shot  in  the  back,  producing  total  paralysis  of  the  lower 
part  of  the  body  and  entirely  destroying  the  use  of  both  feet.^^^ 

209  (ind.  App.)  113  N.  E.  760. 

210  The  Court  refers  to  Young  v.  Travelers  Ins.  Co.,  80  Me.  244;  13  Atl. 
896;  Hohn  v.  Inter-State  Cas.  Co.,  115  Mich.  79;  72  N.  W.  1105;  In- 
diana Life  Ins.  Co.  v.  Reed,  54  Ind.  App.  450;  103  N.  E.  77;  Order  of 
Commercial  Travelers  v.  Barnes,  72  Kans.  293;  80  Pac.  1020;  82  Pac.  1099; 
7  Ann.  Cas.  814;  Commercial  Travelers  Ins.  Co.  v.  Springsteen,  23  Ind. 
App.  657;   55  N.  E.  973. 

2iiSheanon  v.  Pacific  Mut.  L.  Ins.  Co.,  77  Wis.  618;  46  N.  W.  799;  9 
L.  R.  A.  685.  For  construction  of  a  peculiar  contract  as  to  loss  of  both 
feet,  see  Marshall  v.  Commercial  Travelers,  etc.,  Ass'n,  170  N.  Y.  434;  63 
N.  7.  446;  reversing  68  N.  Y.  Supp.  1143. 
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In  the  case  cited  the  court  says :  "It  is  almost  superfluous  to  say 
that  the  construction  of  a  policy  of  life  or  accident  insurance  is 
governed  by  the  same  rules  as  those  which  are  applicable  to  the 
construction  of  other  written  contracts ;  that  is,  they  should  be  I 
construed  according  to  the  sense  and  meaning  of  the  language  [ 
used  in  order  to  carry  out  the  intention  of  the  parties  to  the  | 
contract  when  ascertained.  And  it  is  doubtless  true  that,  in 
arriving  at  the  intention  of  the  parties,  the  language  is  to  be 
understood  in  its  ordinary  and  popular  sense,  unless  it  appears 
that  it  was  used-  in  some  special  or  peculiar  sense.  There  can  be 
no  disagreement  as  to  the  application  of  these  cardinal  and 
familiar  Tules  in  the  construction  of  such  contracts  as  the  one 
before  us.  Now,  in  view  in  these  rules,  what  conclusion  must  be 
reached  upon  the  facts  stated  in  the  complaint?  It  appears  that 
the  plaintiff  was  shot  in  the  back,  during  the  life  of  the  policy, 
while  he  was  attempting  to  escape  from  a  saloon  quarrel,  com- 
menced by  other  parties;  and  the  ball  penetrated  his  spine,  and 
produced  an  immediate  and  total  paralysis  of  the  lower  part  of 
his  body,  and  entirely  destroying  the  use  of  both  feet.  The  quar- 
rel in  the  saloon  arose  suddenly  and  was  carried  on  without  any 
participation  therein  by  the  plaintiff,  and  without  his  fault.  He 
happened  to  be  in  the  saloon  when  it  occurred,  and  seems  to 
have  used  due  caution  for  his  personal  safety  and  protection; 
but  he  was  shot  in  the  back,  probably  accidentally,  by  one  of  the 
parties  engaged  in  the  quarrel.  The  question  is,  does  the  policy 
cover  such  an  injury?  The  policy  covers  both  death  and  indem- 
nity; the  company  agreeing  to  pay  the  principal  sum  if  the  in- 
sured, from  a  violent  and  accidental  injury,  which  should  be  ex- 
ternally visible,  should  "suffer  the  loss  of  the  entire  sight  of 
both  eyes,  or  the  loss  of  two  entire  hands  or  two  entire  feet,  or 
one  entire  hand  and  one  entire  foot."  This  is  the  language  of 
the  policy,  and  the  question  is,  what  does  it  mean,  or  what  must 
be  understood  by  it?  Is  its  meaning  that  the  insured  is  not 
entitled  to  recover  the  insurance  money  unless  his  legs  and  feet 
have  been  amputated  or  severed  from,  his  body,  or  does  it  mean 
that  the  injury  must  have  destroyed  the  entire  use  of  his  legs 
and  feet  so  that  they  will  perform  no  function  whatever  ?  The 
contention  of  the  learned  counsel  for  the  defendant  is  that  the 
clause  is  to  be  understood  in  the  former  sense,  and  implies  an 
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amputation,  or  physical  severance  of  the  foot  from  the  body, 
and  does  not  include  an  injury  such  as  paralysis,  though  such 
injury  actually  deprives  the  insured  of  all  use  of  his  feet  and 
legs.  We  cannot  adopt  such  a  construction  of  the  contract.  To 
our  minds  the  loss  of  the  hands  and  feet  embraced  in  the  policy 
is  an  actual  and  entire  loss  of  their  use  as  members  of  the  body; 
and  if  their  use  is  actually  destroyed,  so  that  they  will  perform 
no  function  whatever,  then  they  are  lost  as  hands  and  feet.  In 
ordinary  and  popular  parlance,  when  a  person  is  deprived  of  the 
use  of  a  limb,  we  say  he  has  lost  it.  This  is  the  ordinary  sense 
^attached  to  the  word  'loss,'  when  used  in  such  connection.  Now 
if  the  feet  and  hands  cannot  be  used  for  the  purpose  of  moving 
about  or  walking  or  for  holding  or  handling  things,  they  are  in 
fact  lost,  as  much  as  though  actually  severed  from  the  body.  The 
expression  'loss  of  feet'  would  generally  be  understood  to  mean 
a  loss  of  these  members ;  and,  if  the  lower  portions  of  the  plain- 
tiff's body  and  his  feet  are  completely  paralyzed  and  he  is  per- 
manently and  forever  deprived  of  their  use  he  has  suffered  'a 
loss  of  two  entire  feet'  within  the  meaning  of  the  policy.  This 
is  the  proper  construction  of  the  words  of  the  contract.  It  is  a 
forced  and  unnatural  construction  of  the  language,  as  here  used, 
to  hold  that  it  means  an  actual  amputation  of  these  limbs,  and 
does  not  embrace  and  include  an  entire  deprivation  of  their  use 
as  members  of  the  body.  It  is  not  necessary  to  go  into  any 
recondite  or  elaborate  discussion  of  the  language  of  the  policy, 
but  only  to  give  its  ordinary  and  popular  sense. ' '  But  in  a  some- 
what similar  case  the  Supreme  Court  of  Pennsylvania  arrived  at 
a  different  conclusion,  holding,^^^  that  one  could  not  recover  for 
the  loss  of  a  foot,  where  by  reason  of  an  injury  to  his  back,  he  is 
deprived  of  the  use  of  his  leg,  except  when  wearing  an  artificial 
support  for  his  body,  the  court  saying:  "It  will  be  perceived, 
therefore,  that  the  policy  in  suit  insured  only  against  involuntary, 
external,  violent  and  accidental  injuries  'and  not  aigainst  disease 
of  any  kind,  nor  against  disabilities  which  are  the  result  wholly 
or  in  part,  of  a  disease  or  bodily  infirmities ;  and  for  the  purposes 
of  the  present  case,  the  only  injury  for  which  there  can  be  any 

212  Stever  v.  Peoples  Mut.  Ace.  Ins.  Co.,  150  Pa.  St.  132;  24  Atl.  662;  16 
L.  R.  A.  416. 
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recovery,  -within  the  terms  of  the  policy,  is  the  loss  of  one  foot. 
Now,  in  point  of  fact,  as  has  been  already  stated,  the  plaintiff 
has  not  lost  a  foot.  So  far  as  the  evidence  goes,  both  his  feet  are 
in  perfect  natural  condition.  His  left  foot  is  the  only  one  in 
question,  and  in  reality  it  has  received  no  injury  of  any  kind, 
external  or  internal.  So  far  as  all  its  physical  functions  are  con- 
cerned, as  a  member  of  his  body,  it  is  entirely  capable  of  use,  if 
the  other  parts  of 'his  body  which  can  or  may  affect  its  use  are 
in  proper  condition.  It  is  not  proved,  or  even  alleged,  that  any 
of  the  muscles,  tendons  or  nerves  of  the  foot  are  injured  in  any 
manner.  The  source  of  the  difficulty  does  not  lie  in  the  foot 
nor  in  the  leg.  It  is  in  'another  part  of  the  body,  to-wit,  the 
back.  Just  what  the  actual  physical  injury  or  difficulty  was  is  not 
precisely  stated  in  the  medical  testimony.  It  is  uncertain.  It  is 
supposed  to  be  some  injury  to  a  muscle  or  ligament,  or  nerve, 
or  nerve  center,  or  to  be  the  vertebrae  of  the  spinal  column.  The 
physicians  have  different  theories  regarding  this  suUject  and  none 
of  them  claims  to  know  with  certainty.  The  disability  of  the 
plaintiff  did  not  result  immediately  after  the  injury.  He  went 
to  Philadelphia  the  day  after;  and  remained  several  days;  was 
examined  and  treated  by  physicians,  returned  home  and  on  Mon- 
day following  the  previous  Tuesday  on  which  the  accident  hap- 
pened, he  became  disabled  while  returned  from  his  stable. 
Whether  the  disability  thus  arising  was  due  solely  to  the  injury 
received  at  the  time  of  the  accident  or  partly  to  a  diseased  con- 
dition of  the  muscles,  tendons,  nerves,  or  spinal  vertebrae  might 
be  an  interesting  and  possibly  a  controlling  question,  but  in  the 
view  we  take  of  the  case  it  is  not  necessary  to  determine  that 
question.  In  point  of  fact  the  plaintiff  was  so  much  benefited  by 
the  treatment  he  received  that  he  was  able  in  December  fol- 
lowing and  from  thence  until  the  trial,  to  use  both  his  feet,  to 
walk  about  and  attend  to  his  business,  to  ride  in  wagons  and  on 
cars  and  generally  to  go  around  his  house  and  the  town  as  he 
was  accustomed  to  do  before  he  was  injured.  It  is  only  when 
he  removes  the  mechanical  appliance  called  a  'plaster  jacket' 
that  he  becomes  disabled.  In  such  circumstances  we  do  not  see 
how  he  can  be  considered  to  have  suffered  the  loss  of  a  foot. 
He  has  neither  lost  a  foot  nor  the  use  of  it.  He  has  it,  and  he 
constantly  uses  it,  and  therefore  it  cannot  be  said  that  because 
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he  is  deprived  of  its  use  he  is  entitled  to  be  considered  as  having 
lost  the  foot  itself.  If  he  had  suffered  an  attack  of  permanent 
paralysis  in  the  leg,  and  been  thus  deprived  of  the  use  of  his 
foot,  he  could  not  have  recovered,  as  the  cause  of  his  disability- 
would  have  been  disease.  If,  when  he  removes  the  jacket,  a 
paralytic  condition  ensues,  is  it  not  due  to  a  diseased  condition 
of  the  nerves  of  the  back,  and  does  that  help  his  legal  standing 
under  the  fifth  clause  of  the  conditions  of  the  policy?  We  think 
not ;  but  aside  from  that,  he  has  received  surgical  treatment  for 
his  injury  which  has  been  succesful  and  has  enabled  him  to  pre- 
serve the  use  of  his  foot  and  the  position  is  not  tenable  that  he 
has  lost  his  foot;  within  the  meaning  of  the  policy,  because  he  has 
lost  its  use.  Of  course  if  the  foot  had  been  cut  off  by-  the  acci- 
dent or  by  amputation  and  he  had  been  provided  with  an  artificial 
substitute,  which  he  could  use,  he  could  recover ;  but  that  would 
be  because  he  had  literally  brought  himself  within  the  terms  of 
the  policy  by  actually  losing  his  foot.  But  where,  as  here,  he 
has  not  lost  his  foot,  and  it  has  not  even  been  injured  'and  he  is 
enabled  to  use  it  constantly  by  means  of  an  appliance  which  pre- 
vents an  injury  in  another  part  of  his  body  from  affecting  the 
use  of  the  foot,  we  are  quite  clear  that  there  can  be  no  recovery 
under  the  contract  of  the  parties  as  for  the  loss  of  'a  foot. ' '  The 
amputation  of  about  one-fourth  of  the  foot  is  not  the  loss  of 
one  foot.^^'  Nor  part  of  a  hand  a  complete  severance,  though  the 
remaining  portion  is  useless.^^^  A  member  of  an  association  may 
recover  for  the  loss  of  a  hand  if  it  is  injured  so  as  to  be  useless 
to  him.^^^  It  has  also  been  held  that  the  loss  of  the  hand  above 
the  knuckles  is  the  loss  of  "one  entire  hand."^^^  The  question 
has  also  been  held  one  for  the  jury.^^''    The  loss  of  an  arm  above 

213  Fuller  V.  Locomotive,  etc.,  Ass'n,  122  Mich.  548;  81  N.  Vf.  326;  48 
L.  R.  A.  86. 

214  Continental  Casualty  Co.  v.  Bo-ws  (Fla.),  72  Sou.  278.  See  also  Pre- 
ferred Ace.  Ins.  Co.  V.  Robinson,  45  Fla.  525;  33  Sou.  1005;  61  L.  R.  A.  145; 
3  Am.  Cas.  931. 

215  Sisson  V.  Supreme  Court  of  Honor,  104  Mo.  App.  54.;  78  S.  W.  297. 
See  also  Gentry  v.  Standard,  etc.,  Co.,  6  Ohio  Dec.  114. 

216  Sneck  v.  Travelers  Ins.  Co.,  88  Hun.  94;  34  N.  Y.  Supp.  545;  revers- 
ing 81  Hun.  331;   30  N.  Y.  Supp.  881. 

217  Lord  V.  American  Mut.  Ace.  Ass'n,  89  Wis.  19;  61  N.  -VV.  293;  26 
L.  R.  A.  741. 
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the  elbgwv  is  the  loss  of  an  arm."^  "Where  at  the  time  of  the  injury, 
the  insured  signed  a  receipt  for  the  weekly  indemnity  and  exe- 
cuted a  release  to  the  defendant  from  furthr  liability  the  assured 
was  allowed  to  recover  as  for  total  disability,  considering  the 
physical  condition  and  mental  state  of  the  assured  at  the  time 
the  release  was  executed,  but  the  amount  received  on  account  of 
weekly  indemnity  was  credited  on  the  larger  sum.^^'  An  interest- 
ing case  was  decided  by  the  Supreme  Court  of  Pennsylvania 
where  the  whole  of  the  principal  sum  named  in  the  contract  was 
payable  in  the  event  of  "the  total  and  permanent  loss  of  the  sight 
of  both  eyes."  Before  the  time  of  making  the  contract  the  in- 
sured had  lost  the  sight  of  one  eye  which  was  known  to  the  gen- 
eral agent  of  the  company,  subsequently  he  sustained  the  loss  of 
the  remaining  eye.  In  holding  the  company  liable  for  the  entire 
amount,  the  Court  said:*^"  "It  is  evident  the  plaintiff  was 
seeking  insurance  against  the  total  and  permanent  loss  of  his 
sight.  The  company  insured  him  against  that,  or  it  did  not  in- 
sure him  at  all, 'which  is  not  to  be  considered.  There  appears 
to  have  been  no  fraud  or  concealment  practiced  by  the  plaintiff 
upon  the  company,  and  we  are  not  willing  to  believe  that  the 
latter  took  his  premium  without  giving  any  insurance  as  regards 
his  eyesight.  The  loss  of  one  eye  to  him  was  precisely  the  same 
as  the  loss  of  both  eyes  by  an  ordinary  man.  It  is  total  blindness 
in  either  case.  There  is  no  provision  in  the  policy  for  the  loss 
of  one  eye,  as  there  is  for  the  loss  of  one  arm,  or  one  leg.  The 
reason  is  plain.  The  loss  of  one  eye  does  not  produce  a  'total  and 
permanent  loss  of  sight.'  For  alljpractical  purposes  a  man  with 
one  eye  can  still  follow  his  occupation  and  gain  his  living,  while 
the  loss  of  an  arm  or  leg  is  a  disability  which  seriously  interferes 
with  his  ability  to  earn  his  bread;  hence  it  was  that  the  policy 
provided  or  rather  denned,  the  'loss  of  sight'  as  the  'loss  of  both 
eyes.'    It  was  the  loss  of  sight  which  was  insured  against,  and 

2i8Garcelon  v.  Commercial,  etc.,  Ass'n,  184  Mass.  8;  67  N.  E.  868. 

2i9Slieanoii  v.  Pacific  Mut.  L.  Ins.  Co.,  83  Wis.  507;  53  N.  W.  878.  In 
this  case  a  number  of  authorities  are  cited  on  the  question  of  release  or 
compromise  being  held  inoperative  because  it  was  not  signed  by  the  party 
with  full  knowledge  of  its  contents  or  with  the  intention  to  sign  such  a 
document. 

220  Humphreys  v.  National  Ben.  Ass'n,  139  Pa.  St.  214;  20  Atl.  1047. 
And  a  precisely  similar  case  is  Bawden  v.  London,  etc.,  Assur.  Co.,  2  Q.  B. 
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this  was  just  as  complete  in  the  plaintiff's  ease  as  though  bath 
eyes  had  been  lost  during  the  life  of  the  policy.  Assuming'that 
the  company  intended  to  insure  the  plaintiff  against  something, 
and  that  that  something  was  the  loss  of  his  sight,  the  most  that 
can  be  said  is  that  having  but  one  eye  the  risk  was  increased; 
bu  the  risk  was  not  increased  after  the  policy  was  issued.  The 
general  agent  knew  precisely  what  the  risk  was  when  he  took 
it,  and  neither  he  nor  the  company  can  be  now  heard  to  aver 
that  the  risk  was  greater  in  the  case  of  a  man  with  one  eye  than 
of  one  with  two.^^^  There  can  be  no  reasonable  doubt  that  the 
plaintiff  paid  his  premium  and  accepted  the  policy,  under  the 
belief  that  the  words  'total  and  permanent  loss  of  the  sight  of 
both  eyes'  were  equivalent  to  the  loss  of  eye-sight.  He  had  a 
right  to  assume  this  in  view  of  the  fact  that  the  policy  was  is- 
sued to  him  with  knowledge  on  the  part  of  the  general  agent 
that  he  had  but  one  eye.  A  contract  of  insurance  must  have  a 
reasonable  interpretation,  such  as  probably  was  in  the  contem- 
plation of  the  parties  when  it  Avas  made.^^^  Is  it  reasonable  that 
the  parties  did  hot  intend  the  policy  to  cover  the  matter  of  eye- 
sight at  all?  Yet  this  is  the  conclusion  we  must  come  to,  if  we 
sustain  the  defendant's  contention.  Where  the  terms  of  a  policy 
are  susceptible,  without  violence,  of  two  interpretations,  that 
construction  which  is  most  favorable  to  the  insured,  in  order  to 
indemnify  him  against  loss  sustained,  should  be  adopted."  And 
the  loss  of  one  jdye  may  amount  to  a  total  disability^^'  under  the 
terms  of  the  contract. 

§  544.  The  Same  Subject :  Later  Cases. — Construing  the  con-" 
ditions  of  a  policy  providing  for  an  indemnity  to  be  paid  in  case 
of  the  loss  of  limb,  or  eyes,  by  accident,  the  court  will  endeavor 
to  give  effect  to  the  language  of  the  policy  and  yet  construe  the 
same  liberally  so  as  to  secure  for  the  insured  the  protection  he 
believed  he  was  obtaining.  Thus  loss  of  a  foot  does  not  mean 
amputation,  but  the  permanent  loss  of  the  use  of  the  foot.^^*    But 

221  Insurance  Co.  v.  Spencer,  53  Pa.  St.  353. 

222  Grandin  v.  Insurance  Co.,  107  Pa.  St.  26. 

223  Maynard  v.  Locomotive,  etc.,  Ass'n,  16  Utah  145;  51  Pac.  259. 

224  Modern  Order  of  Pratorians  v.  Taylor  (Tex.  Civ.  App.),  127  S.  W. 
260.  Indemnity  for  a  broken  arm  covers  what  was  claimed  to  be  a  frac- 
ture.   Southern  Woodmen  v.  Morris  (Ala.  App.),  70  Sou.  932. 
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■where  the  total  disability  was  defined  as  ' '  suffering  by  means  of  a 
physical  separation  of  the  loss  of  four  fingers  of  one  hand  at  or 
above  the  third  joint,"  proof  of  the  loss  by  separation  of  three 
fingers  of  the  hand  above  the  third  joint  and  of  an  injury  to  the 
other  finger,  which  impaired  its  usefulness  to  the  extent  of  fifty 
per  cent  but  did  not  result  in  a  physical  separation  of  any  part 
of  such  fingei*,  does  not  entitle  the  insured  to  recover  for  a  total 
disability.^^^  Nor  can  there  be-  any  liability  for  the  loss  of  one 
eye  where  the  policy  provides  for  an  amount  to  be  paid  in  case 
of  loss  of  both  eyes.^^^  So  where  the  loss  of  sight  was  caused  by 
an  injury  to  the  eye  by  accidentally  falling  from  a  train,  such 
accident  merely  hastening  the  loss  of  sight,  it  was  held  there 
could  be  no  recovery.^^''  So  where  the  policy  stipulated  that  loss 
of  a  hand  must  be  "by  severance  at  or  above  the  wrist  joint,  in- 
sured cannot  recover  for  the  loss  of  all  the  hand  except  the  little 
finger  which  was  paralyzed.^^*  It  has  been  held,^^^  that  where 
the  policy  provided  for  an  indemnity  to  be  paid  for  the  loss  of 
one  arm  by  severance  at  or  above  the  wrist,  the  insured  could  not 
recover  showing  an  injury  totally  paralyzing  one  arm.  The  Su- 
preme Court  of  Oregon,  however,  has  held  ^^^  that  where  the  in- 
sured was  accidentally  shot  in  the  hand  necessitating  amputation 
of  the  hand,  except  a  part  apparently  worthless,  the  amputation 
beginning  at  the  wrist,  the  insured  could  recover,  the  policy  pro- 
viding for  the  payment  of  a  specified  sum  in  case  of  accidental 
injuries  resulting  in  the  loss  of  a  hand.  The  court,  'after  referring 
to  the  maxim  of  Lord  Bacon  quoted  in  the  case  of  Hoffman  v. 
Aetna  Insurance  Co.^"  said:  "Now,  in  view  of  these  salutary 
maxims  of  the  jurists;  let  us  consider  the  relations  of  the  parties 
and  the  object  which  plaintiff  had  in  view  when  he  took  out  this 

225  Mady  v.  Switchmen's  Union,  116  Minn.  147;  133  N.  W.  472.  See  also 
Stoner  v.  Yeomen  of  America,  160  Ills.  App.  432. 

226phlllipy  V.  Tlie  Homesteaders,  140  la.  502;  118  N.  W.  880. 

227Penn  v.  Standard  Life  &  Ace.  Ins.  Co.,  158  N.  C.  29;  73  S.  E.  99. 

228-Welst  V.  U.  S.  Health  &  Ace.  Ins.  Co.,  186  Mo.  App.  22;  171  S.  W. 
570.    See  also  Continental  Casualty  Co.  v.  Bows  (Fla.),  72  Son.  278. 

229  Eminent  Household  of  Columbian  Knights  v.  Hancock  (Tex.  Civ. 
App.),  174  S.  W.  657.  See  alg.o  Continental  Casualty  Co.  v.  Bows  (Fla.), 
72  Sou.  278. 

230  Moore  v.  Aetna  Life  Ins.   Co.,  75   Ore.   47;    146  Pac.   151. 

231  32  N.  Y.  413. 

1321 


'  §   544  LIFE  AND  ACCIDENT  INSURANCE. 

policy.  He  had  a  good  hand  against  losing  the  use  of  which  he 
desired  to  insure.  If  he  had  been  told  the  intent  and  meaning  of 
the  policy  was  such  that  if  in  case  of  a  necessary  amputation  the 
surgeon  should  leave  some  useless  shred  of  his  hand  to  be  souiee 
of  annoyance  and  inconvenience,  and  thereby  his  policy  would  be 
practically  worthless^  does  any  sane  person  believe  for  a  moment 
he  would  have  taken  out  the  policy?  The  substance  of  what  he 
sought  was  insurance  against  the  possible  loss  of  his  hand  as  a 
useful  member  of  his  body.  Substantially  he  has  lost  his  hand 
by  removal  at  the  wrist.  In  view  of  all  the  decisions,  it  is  appar- 
ent that  the  words  'by  removal  at  or  above  the  wrist'  were  intro- 
duced as  a  safeguard  against  possible  fraud  and  to  prevent  a 
recovery  in  cases  where  there  had  been  no  substantial  removal 
of  the  injured  member;  but  here  the  hand,  as  a  hand,  is  gone. 
Practically  the  plaintiff  has  no  hand.  "What  occasioned  this  prac- 
tical loss  of  his  hand?  The  answer  must  be  the  gunshot  wound, 
and  the  consequent  removal  at  the  wrist  of  all  that  made  the 
member  useful.  An  insurer  should  not  be  allowed  by  the  use  of 
obscure  phrases  and  exceptions  to  defeat  the  very  purpose  for 
which  the  policy  was  procured.  This  rule  finds  support  in  Sneck 
V.  Travelers  Insurance  Co.,^^^  which  is  in  many  respects  similar 
to  the  case  at  bar.  The  plaintiff  was  insured  against  'loss  by 
severance  of  one  entire  hand.'  It  appeared  from  the  testimony 
that  13  of  the  27  bones  of  the  hand  were  gone ;  that  nearly  one- 
half  of  the  hand  anatomically  speaking  remained,  but  was  use: 
less.  The  court  held  that  he  was  entitled  to  recover,  and  used 
this  language:  'To  require  the  insured  to  submit  to  a  strictly 
literal  interpretation  of  the  contract  prepared  for  him  by  the 
insurer,  without  regard  to  the  purpose  of  the  contract  or  the 
understanding  thereof  by  the  parties,  would  be  to  hold  that  only 
in  case  of  the  severance  of  the  entire  hand  in  a  most  accurately 
anatomical  or  technical  sense  could  the  insured  recover  under 
this  clause  of  the  policy.  We  do  riot  believe  that  such  a  condition 
is  required  in  the  present  case.  The  term  'entire  hand'  is  to  be 
taken  in  its  general  acceptance  and  ordinary  meaning.  In  con- 
struing this  contract  the  law  does  not  require  an  injury  which 
comes  within  a  strictly  accurate  and  technical  definition  of  the 

•i 

1 

232  88  Hun.  94;  34  N.  Y.  Supp.  545. 
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v/ords  employed,  but  one  which  reasonably,  fairly,  and  practi- 
cally comes  within  the  meaning  of  the  terms  employed  in  their 
general- and  usual  meaning  and  acceptation.  In  a  contract  of  in- 
surance providing  for  indemnity  for  the  loss  of  a  limb,  the 
compensation  to  be  paid  is  not  merely  for  the  physical  p'ain  of 
its  amputation,  but  principally  for  the  deprivation  of  its  use  as 
a  member  of  the  body.  It  would  seem  to  be  an  extremely  narrow 
and  technical  construction  of  this  contract  to  say  that  only  a 
physical  removal  of  every  particle  of  that  portion  of  the  human 
anatomy  known  as  the  hand  would  entitle  the  insured  to  recover 
under  the  clause  of  the  policy  now  under  consideration.  Is  it  not 
more  reasonable  and  logical  to  conclude  that,  in  the  use  of  the 
language  above  referred  to,  the  'entire  hand'  as  a  part  of  the 
human  structure  is  considered  in  connection  with  the  use  to 
which  it  is  adapted,  and  the  injury  which  the  loss  of  such  use 
would  entail?  Is  it  not  also  fair  to  assume  that  this  was  regarded 
by  the  parties  as  the  sense  in  which  the  contract  was  to  be  under- 
stood, and  was  one  of  the  considerations,  which  influenced  the 
insured  to  enter  into  the  contract?"  This  case  was  afterward 
affirmed  by  the  Court  of  Appeals  in  a  memorandum  opinion  which 
does  not  further  discuss  the  legal  points  involved.  A  further 
case  having  some  features  in  common  with  the  case  at  bar  is 
Garcelon  v.  Commercial  Travelers,  etc..  Association.^''  Plaintiff 
was  insured  against  the  loss  of  an  arm  and  suffered  an  accident 
necessitating  the  amputation  of  his  arm  below  the  elbow.  There, 
as  here,  the  defendant  contended  that  the  loss  of  a  portion  of 
an  arm  was  not  the  "loss  of  an  arm"  within  the  meaning  of  the 
policy;  but  the  court  overruled  its  contention.  In  Fuller  v. 
Locomotive  Engineers,  etc..  Association.,^'*  the  court,  after  citing 
authorities,  remarks :  "These  cases  establish  the  proposition  that 
Avhere  'an  insurance  policy  insures  against  the  loss  of  a  member, 
or  a  loss  of  an  entire  member,  the  word  'loss'  should  be  construed 
to  mean  the  destruction  of  the  usefulness  of  the  member,  Or  the 
entire  member,  for  the  purposes  to  which,  in  its  normal  condition, 
it  was  susceptible  of  application.  In  all  of  these  policies  the  word 
'loss'  is  used,  and  it  is  the  loss  of  the  member  that  is  in  terms 
insured  against.     As  indicated  in  the  last  authority  cited,  the 

233 184  Mass.  8;  67  N.  E.  868;  100  Am.  St.  Rep.  540. 
234  122  Mich.  548;   81  N.  W.  326;   48  L.  R.  A.  86. 
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attempts  of  the  insurance  companies  to  avoid  this  construction  by 
so  changing  the  policy  that  it  reads  'loss  by  severance  of  feet  or 
hands'  has  failed;  the  courts  holding,  as  before,  that  it  is  the 
loss  of  the  use  of  the  member  which  was  the  object  of  the  con- 
tract." Where  the  policy  provided  for  a  weekly  indemnity  for 
total  disability  and  one  also  for  the  loss  of  the  left  hand,  re- 
covery can  be  had  for  both  disabilities,  where  the  left  hand  was 
lost  and  total  disability  resulted,"  although  the  loss  of  the  hand 
was  one  of  the  injuries  contributing  to  total  disability.^' ^  A 
policy  insuring  against  breaking  of  a  leg,  or  arm,  covers  frac- 
tures, including  a  fracture  of  the  heel  bone.^'^  Where  the  policy 
provided  for  the  payment  of  an  indemnity  in  case  of  permanent 
disability  for  performing  manual  labor  on  account  of  permanent 
paralysis  of  either  extremities,  the  insured  can  recover  where  one 
hand  is  paralyzed,  so  that  it  compels  him  to  abandon  his  calling.^'' 
Where  the  accident  did  not  destroy  the  eye  but  negligent  treat- 
ment did  and  incapacity  did  not  result  until  after  the  treatment, 
the  company  is  not  liable.^^^ 

§  545.  Oonunencement  and  Duration  of  Risk — Under  Accident 
Policy. — We  have  heretofore  considered  the  subject  of  commence- 
ment and  duration  of  risk  and  need  not  refer  to  it  again  except 
as  to  peculiar  features  of  the  accident  policy.^^'  Accident  policies 
resemble  those  of  fire  insurance  in  that  they  are  for  a  term, 
generally  one  year,  and  are  renewable  at  the  end  of  the  term  by 
payment  of  the  premium.  The  insurance  may  be  only  from 
month  to  month  or  quarter  to  quarter.  Where  the  policy  pro- 
vides that  no  insurance  shall  be  effected  until  the  premium  be 
paid,  the  company  is  not  liable  for  an  accident  that  occurs  before 
the  policy  has  been  issued,  or  the  premium  paid,  although  the 
contract  provides  that  it  shall  be  in  force  from  the  day  on  which 
the  accident  occurred,  such  accident  occurring  in  fact  prior  to 
the  issue  of  the  policy  and  payment  therefor,  though  on  the  day 

235  Anderson  v.  Aetna  Life  Ins.  Co.,  75  N.  H.  375;   74  Atl.  1051. 

236  Rogers  V.  Modern  Brotherhood  of  America,  131  Mo.  App.  353;  111 
S.  W.  581. 

237  Brotherhood  of  Locomotive  Firemen  \.  Aday,  97  Ark.  425;  134  S.  "W. 
928;  34  L.  R.  A.  (N.  S.)  126. 

238  Hummer  v.  Midland  Casualty  Co.,  181  Mich.  386;  148  N.  W.  413. 

239  See  ante,  §  360. 
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of  the  date  of  the  policy.^*"  A  provision  in  a  policy  that  the 
company  shall  not  be  liable  in  case  of  death  from  accident  unless 
such  death  occur  within  'a  specified  time  from  the  accident  will 
be  sustained.^^^  It  often  occurs  that  a  receipt  is  given  for  the 
amount  received  in  payment  for  indemnity  for  an  accident  and 
the  question  arises  afterwards,  when  a  second  accident  has 
occurred,  whether  the  policy  was  in  force  at  the  time  of  such 
second  accident?  Where  the  amount  due  upon  the  happening  of 
an  accident  was  paid,  and  a  receipt  was  given  for  the  amount 
containing  the  words:  "Under  my  policy  No.  12,157  which  is 
hereby  surrendered,"  it  was  held  that  there  was  no  consideration 
for  the  words:  "hereby  surrendered,"  and  as  an  agreement  they 
were  inoperative  and  void,  being  without  consideration  and,  it 
appearing  from  the  evidence  that  the  inference  was  warranted 
that  the  amount  was  paid  only  in  satisfaction  of  the  first  injury, 
the  policy  itself  not  being  surrendered,  the  company  was  held 
liable  for  the  amount  of  the  policy,  the  death  of  the  assured 
occurring  from  the  effects  of  the  second  accident,  a  few  days 
later.^^^  In  another  case  it  was  held,  under  somewhat  similar 
circumstances,  that  the  payment  for  the  first  accident  was  made 
by  mistake,  the  assured  really  not  having  been  entitled  to  it 
because  of  non-payment  of  premium,  and  the  assured  losing  his 
life  by  a  second  accident  a  short  time  after-ward  the  company  was 
exonerated.^*'  A  failure  to  cancel  a  policy  and  return  the  order 
given  on  'a  railroad  company  by  the  insured  for  the  payment  of 
the  premium  will  not  amount  to  a  waiver  of  the  defendant's  right 
to  insist  upon  the  forfeiture  of  the  policy,  and,  the  assured  having 
directed  the  cancellation  of  the  policy  and  drawn  the  wages  in- 
tended to  be  applied  for  the  payment  of  the  premium,  the  com- 
pany in  such  a  case  was  held  not  liable.^**    A  policy  purporting 

240  The  sickness  &  Ace.  Assur.  Ass'n  v.  General  Ass.  Assur.  Corp.,  29 
Scott.  L.  Rep.  836.  See  also  Wilson  v.  Interstate  Businessmen's  Ace.  Ass'n, 
160  la.  184;   140  N.  W.  860. 

241  Brown  v.  XT.  S.  Casualty  Co.,  95  Fed.  935.  See  also  Rorick  v.  Railway- 
Officials,  etc.,  Ass'n,  55  C.  C.  A.  369;  119  Fed.  63.  See  Garland  v.  General 
Ace,  etc.,  Corp.  (Ark.),  183  S.  W.  965. 

242  Martin  v.  Manufacturers  Ace.  Indemnity  Co.,  60  Hun.  535;  15  N.  Y. 
Supp.  309.  See  also  Wood  v.  Mass.  M.  A.  Ass'n,  174  Mass.  217;  54  N.  E. 
541. 

243Melin  v.  Ace.  Ins.  Co.,  70  Wis.  579;  36  N.  W.  258. 
244McMalion  v.  Travelers  Ins.  Co.,  77  la.  229;   42  N.  W.  179. 
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to  insure  against  accidents  for  a  period  of  twelve  months  from 
November  24th,  covers  an  accident  occurring  on  that  day."^  A 
provision  of  an  accident  policy  that  it  should  not  take  effect 
unless  the  premium  be  paid  before  the  accident  will  not  defeat 
recovery  where  the  accident  occurs  within  the  period  for  which 
credit  is  given.^*^  Under  an  accident  policy  taken  out  June  4th 
providing  for  monthly  payments  on  the  first  day  of  each  month 
in  advance,  a  premium  paid  August  1st  covered  the  accidental 
death  of  insured  on  September  4th,  although  no  payment  was 
made  September  Ist.^^^  A  company  is  estopped  from  canceling 
a  health  policy  because  of  the  bad  health  of  the  insured  where  it 
has  paid  benefits  to  the  insured  knowing  of  his  bad  health  and  the 
insured  is  afflicted  with  a  fatal  disease  although  the  policy  pro- 
vides for  cancellation  at  option  of  the  company.^*^ 

§  545a.  Cancellation  of  Accident  Policy. — It  is  common  for  ac- 
cident insurance  contracts  like  those  of  fire  insurance  to  contain  a 
provision  for  cancellation  by  the  insurer  upon  compliance  with 
specified  conditions.  The  usual  provision  is  that  the  policy  may 
be  cancelled  by  the  company  upon  mailing  a  notice  thereof,  to- 
gether with  a  check  for  the  unearned  premium,  to  the  insured  at 
his  last  known  address.  It  would  seem,  therefore,  that  the  opin- 
ions of  the  courts,  in  cases  involving  the  cancellation  of  fire  in- 
surance policies,  are  to  be  considered  as  stating  the  principles 
which  should  govern  the  construction  of  the  provisions  for  can- 
cellation contained  in  accident  insurance  contracts.  We  have 
already  considered  the  questions  of  rescissions^'  and  abandon- 
ment.s^"  But  the  feature  of  cancellation  of  accident  insurance 
policies  deserves  special  consideration  Parties  are  free  to  con- 
tract as  they  please  as  to  cancellation  by  the  insurer,^'^  and  such 
a  stipulation  i^  that  regard  is  valid.    If,  however,  the  policy  does 

245  South  Staffordshire  Tramways  Co.  v.  Sickness,  etc.,  Ass'n,  1  Q.  B. 
402;   63  L.  T.  807. 

246  Cornell  v.  Traders  Ins.  Co.,  192  N.  Y.  587;  85  N.  E.  1107;  aftg.  104  N. 
y.  Supp.  999;  120  App.  Div.  459. 

247  Stout  V.  Missouri  Fidelity  &  Casualty  Co.  (Mo.  App.),  179  S.  W.  993. 
24» National  Life  Ins.  Co.  v.  Jackson  (Ga.  App.),  89  S.  E.  633. 

249  Ante,  §  361  et  seq. 

250  Ante,  §  364. 

251  Phoenix  Mutual  Fire  Ins.  Co.  v.  Brecheisen,  50  Ohio  St.  542;  35  N. 
E.  53. 
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not  contain  a  provision  for  cancellation  it  cannot  be  cancelled  at 
the  instance  of  the  insurer  although  the  doctrine  of  rescission  may 
apply.2^2  The  right  to  terminate  by  cancellation  a  contract  of 
insurance  once  entered  into  and  in  effect,  can  be  made  only  by 
strict  compliance  with  the  provisions  of  the  policy  relating  there- 
to. If  notice  is  required  in  order  to  be  effectual,  it  must  be 
according  to  the  provisions  of  the  policy  and  mugt  be  peremptory, 
explicit  and  unconditional.^^'  No  attempted  cancellation  by  the 
insurer  will  be  effective  until  brought  to  the  notice  of  the  in- 
sured.^^*  A  letter  requesting  return  of  the  policy,  or  return  of 
the  premium,  is  not  sufficient  notice  of  cancellation.^^'  Many 
authorities  hold  that  a  notice  of  cancellation  is  ineffectual  unless 
received  by  the  insured.^'^  In  determining  to  whom  notice  must 
be  given  the  general  rule  is  that  notice  must  be  given  to  the 
person  upon  whom  rests  the  obligation  to  pay  the  premium.^''' 
The  repayment  of  the  unearned  proportion  of  the  premium  is 
essential  to  a  valid  cancellation,  and  notice  without  such  repay- 
ment or  a  tender  of  the  amount,  is  ineffectual.^!*  Under  the  gen- 
eral rules  governing  the  construction  of  insurance  contracts, 
namely,  that  in  case  of  any  ambiguity  the  construction  is  to  be  in 
favor  of  the  insured  'and  against  the  insurer,  the  principle  may 
be  regarded  as  established  that  the  parties  having  stipulated 
under  what  terms  and  conditions  the  policy  may  be  cancelled,  a 
compliance  with  such  conditions  is  sufficient  to  relieve  the  insurer, 
but  all  these  conditions  must  be  strictly  complied  with.^^'  "Where 

252  Rothschild  v.  American  Central  Insurance  Co.,  74  Mo.  41;  affg.  5  Mo. 
App.  596. 

253  American  Fidelity  Co.  v.  Glnsburg  Sous'  Co.  (Mich.),  153  N.  W.  709; 
Davis  V.  Continental  Ins.  Co.,  60  Pa.  Super.  Ct.  341. 

254 New  Amsterdam  Cas.  Co.  v.  New  Palestine  Bk.  (Ind.  App.),  107  N.  E. 
554;  Mutual  Life  Ins.  Co.  v.  Finkelstin  (Ind.  App.),  107  N.  E.  557. 

255  General  Ace,  etc.,  Corp.  v.  Lee,  165  Ky.  710;  178  S.  W.  1025. 

256  American  Fire  Ins.  Co.  v.  Brooks,  83  Md.  22;  34  Atl.  373;  Farnum  v. 
Phoenix  Ins.  Co.,  83  Cal.  246;  23  Pac.  869;  Mullen  v.  Dorchester  Mut. 
Fire  Ins.  Co.,  121  Mass.  171. 

257  Farnum  v.  Phoenix  Ins.  Co.,  83  Cal.  246;  23  Pac.  869. 

258  The  general  rule  is  laid  down  and  a  large  number  of  cases  cited  in 
3  Cooley's  Briefs,  2801. 

259  North  Pine  Crating  Co.  v.  Liverpool  &  London,  etc.,  Co.,  143  Wis.  433; 
128  N.  W.  70;  Scheel  y.  German  American  Ins.  Co.,  228  Pa,  44;  76  Atl. 
507. 
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the  constitution  of  a  beneficial  association  authorized  the  direc- 
tors to  cancel  any  membership  deemed  advisable  by  them,  and 
there  were  other  provisions  authorizing  the  expulsion  of  the 
member  for  crime,  etc.,  it  was  held  that  the  discretionary  power 
was  not  in  conflict  with  the  narrower  provisions  and  that  the 
directors  had  power  to -cancel  a  membership  owing  to  insured 
having  lost  an  eye.^**  Authority  of  the  association  to  cancel  for  ■ 
fraud,  or  addiction  to  vice,  does  not  authorize  a  cancellation  for 
such  causes  without  notice  to  the  members,  and  tender  or  return 
of  the  amount  paid  by  the  insured  is  necessary  to  a  cancella- 
tion.^*^ A  renewal  of  an  insurance  policy  may  be  cancelled  with- 
out retu;m  of  any  premium,  none  having  been  paid  for  the  re- 
newal, the  policy  providing  for  return  on  cancellation  of  the 
unearned  portion  of  the  premium.^*^  The  provision  of  a  policy 
of  health  insurance  that  the  insurer  may  cancel  by  mailing  notice 
of  cancellation  with  a  check  for  any  unearned  part  of  .the 
premium,  does  not  allow  cancellation  during  disability  from  sick- 
ness.^*' It  has  als^  been  held  that  notwithstanding  the  provision 
of  an  accident  policy  that  it  might  be  cancelled  at  the  option  of 
the  insurer,  such  insurer  is  estopped  from  cancelling  the  policy 
after  injury  to  the  insured,  on  the  ground  that  he  had  become  an 
extra  hazardous  risk  where  the  injury  itself  rendered  the  risk 
more  hazardous.^**  So  also  is  the  insurer  estopped  from  can- 
celling the  policy  merely  because  of  the  bad  health  of  the  insured 
when  on  account  of  such  bad  health  he  will  be  unable  to  obtain 
other  insurance.^*^  Tender  of  a  bill  of  exchange  for  the  amount 
of  premiums  received  is  insufficient  as  a  return  of  such  premiums, 
or  as  an  offer  to  return  them,  on  which  to  base  'a  valid  rescission 
of  the  contract  of  insurance.^** 

260  Travelers  Protective  Ass'n  v.  Dewey,  34  Tex.  Civ.  App.  172;  78  S.  "W. 
1087. 

261  Supreme  Lodge  K.  P.  v.  Taylor  (Ala.),  24  Sou.  247. 

262Gruen  v.  Standard  Life  &  Ace.  Ins.  Co.,  169  Mo.  App.  161;  152  S.  W. 
407. 

263  Pennsylvania  Cas.  Co.  v.  Perdue,  164  Ala.  508;  51  Sou.  352. 

264  Jones  v.  Commercial  Travelers  Mut.  Ace.  Ass'n,  118  N.  Y.  Supp.  1116; 
a£fg.  114  N.  Y.  Supp.  589. 

265  National  Life  Ins.  Co.  v.  Jackson  (Ga.  App.),  89  S.  E.  633. 

266  u.  S.  Heal  til  &  Ace.  Ins.  Co.  v.  Clark,  41  Ind.  App.  845;   83  N.  E.  760. 
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§  546.  Payment  of  Accident  Premium. — The.  general  rules  ap- 
plicable to  the  payment  of  premium  in  general  also  govern  in 
accident  insurance  contracts  and  they  having  been  already  con- 
sidered it  is  unnecessary  to  refer  to  them  again.^*''  It  cannot  be 
said  as  a  m'atter  of  law  that  the  time  of  payment  of  premium  on 
an  accident  policy  is  of  the  essence  of  the  contract,  it  depends 
upon  the  wording  of  the  policy.^^^  The  payment  of  the  aimual 
premium  is  not  a  new  contract  but  merely  an  extension  of  the 
original  contract.^^'  Where  insured  lias  been  given  an  extension 
of  time  in  which  to  pay  a  renewal  premium  his  right  is  not  de- 
stroyed in  case  of  injury  before  •payment.^''''  It  is  the  general 
custom  of  companies  insuring  railroad  employes  to  take  an  order 
on  the  company  to  pay  the  premium  on  such  insurance  and  de- 
duct it  from  the  wages  due  such  employe.  As  a  general  rule, 
the  assured  is  entitled  to  notice  of  non-payment  of  any  order 
given  to  pay  such  premium  before  forfeiture  can  be  declared.^'^ 
As  for  example  where  'an  ignorant  negro  employed  on  a  railroad 
gave  an  order  for  the  premium  due  upon  the  accident  insurance 
policy,  and  the  order  was  sent  to  the  railroad  company,  but  a 
short  time  afterwards  was  returned  unpaid  with  the  information 
that  the  assured  had  left  the  service  and  nothing  was  due  him, 
but  no  notice  of  non-pajonent  was  ever  given  such  assured  or 
further  effort  made  to  collect  the  premium,  it  was  held,^''^  that 
the  assured  was  entitled  to  notice  of  non-payment  of  the  order 
and  that  the  company  was  liable  for  an  accident  occurring  to 
the  'assured  thirteen  days  after  the  order  had  beei^  returned  by 
the  railroad  company  unpaid.  But  where  the  assured,  who  had 
given  an  order  on  his  employer  for  the  paynient  Of  the  premium, 
left  the  service  of  the  company  and  directed  the  concellation  of 
the  policy  and  drew  the  wages  intended  to  be  applied  in  pay- 
ment of  the  premium  and  knew  that  the  order  was  unpaid,  notice 
to  him  of  the  failure  of  the  company  to  pay  was  held  to  be  not 

267  Ante,  §  449  et  seq. 

268 North  American  Ins.  Co.  v.  Jenkins  (Tex.  Civ.  App.),  184  S.  W.  307. 

269  standard  Ace.  Life  Ins.  Co.  v.  Wood,  116  Md.  575;   82  Atl.  702. 

270  West  V.  National  Casualty  Co.  (Ind.  App.),  112  N.  E.  115. 

271  Ante,  §  461;  Bury  v.  Standard  L.  &  Ace.  Co.,  89  Tenn.  477;  14  S.  W. 
929. 

272Eury  V.  Standard  L.  &  Ace,  supra. 
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required  and  the  epmpany  was  relieved  from  payment  on  account 
of  the  non-payment  of  the  premium."^  Where  the  company 
failed  to  present  an  order  for  the  payment  of  the  premium,  given 
by  the  assured  on  the  company,  until  after  his-  death  although 
several  months  had  intervened,  it  will  be  estopped  from  setting 
•up  the  defense  of  non-payment  of  premium.^''*  The  company  may 
be  estopped  because  of  the  language  of  the  policy,  to  deny  that 
the  premium  has  been  paid.  As  where  the  policy  contained  a 
clause  making  it  incontestable  "except  for  fraud  or  misrepre- 
sentation in  the  application,"  etc.,  and  was  delivered  to  the  bene- 
ficiary. The  premium  was  paid  by  an  order  of  the  insured  on 
his  employer,  which  he  afterwards  ordered  not  to  be  paid.  He 
was  soon  afterwards  killed,  the  court  in  passing  on  this  clause 
in  the  contract  said:^"  "The  language  of  the  application  and 
of  the  policy,  declaring  that  the  policy  shall  be  incontestable  ex- 
cept for  fraud,  is  unusually  strong  and-clear.  It  is  declared  that 
if  a  binding  receipt  is  issued  and  its  number  inser-ted  in  the 
policy,  the  policy  'shall  be  incontestable.'  It  seems  clear  that, 
having  made  this  express  and  strong  statement,  the  association 
cannot  be  allowed  to  affirm  as  against  the  beneficiary,  however 
it  may  be  as  to  the  assured  that  the  conditions  precedent  to  the 
validity  of  the  policy  were  not  performed.  The  case  of  Wood  v. 
Dwarris,^'^  is  a  much  stronger  one  in  favor  of  the  insurer  than 
the  present.  In  that  case  the  policy  itself  contained  an  express 
stipulation  that  if  any  untrue  statements  were  made,  it  should  be 
void ;  but  in  a  prospectus  issued  by  the  company  it  was  provided 
that  all  policies  should  be  indisputable,  except  in  case  of  fraud, 
and  it  was  held  that  nbtwithstanding  the  provision  in  the  policy, 
the  insurer  could  only  avoid  the  policy  for  fraud.  In  the  course 
of  the  opinion  delivered  in  that  case.  Baron  Alderson  said :  'When 
the  plaintiff  went  to  their  office  the  defendants  professed  to  grant 
him  an  'assurance  on  those  terms.  Therefore  they  cannot  now 
set  up  as  a  defense  that  the  statement  in  the  proposal  was  untrue, 
unless  they  add  that  it  was  fraudulently  untrue  for  they  have  in 

273McMahon  v.  Travelers  Ins.  Co.,  77  la.  229;  42  N.  W.  179. 
2T4  Cotton  V.  Fidelity  &  Casualty  Co.,  41  Fed.  406.    See  also  Travelers 
Ins.  Co.  V.  Jones,  32  Tex.  Civ.  App.  146;  73  S.'W.  978. 

275  Kline  v.  National  Ben.  Ass'n,  111  Ind.  462;  11  N.  E.  620. 

276  11  Exch.  493. 
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fact  said  that  they  will  never  make  any  other  defense. '  This  ease 
was  approved  in,  Wright  v.  Mutual  Ben.,  etc.,  Co.^"  In  Wheelton 
V.  Hardisty,^"  it  was  said  by  Lord  Campbell:  'According  to  the 
case  of  Wood  v.  Dwarris,^^'  the  equitable  replication  would  be 
sufficient  without  the  special  fraud  thus  imputable  to  the  fourth 
plea  and  we  ought  to  be  bound  by  that  decision,  even  if  we 
doubted  the  propriety  of  it,  but  I  must  say  that  I  heartily  concur 
in  it.'  There  are  other  cases  which  recognize  the  general  prin- 
ciple which  applies  here.^^*  Whether  the  assured  could  have 
availed  himself  of  the  benefit  of  that  part  of  the  policy  which 
stipulates  for  the  payment  to  him  of  weekly  benefits  in  case  of 
an  accidental  injury,  we  need  not  decide;  for  here  the  claim 
is  made  by  the  beneficiary  to  whom  the  association  agreed  to  pay 
$1,000  in  the  event  of  the  death  of  the  assured.  The  beneficiary 
took  an  immediate  interest  in  the  policy  and  -her  rights  could  not 
be  impaired  by  any  act  of  the  assured  performed  subsequent  to 
the  execution  of  the  policy ;  for  the  contract  is  that  of  an  ordinary 
insurance  company  and  not  that  of  a  benevolent  organization.^*^ 
The  act  of  Kline  in  securing  a  refusal  to  pay  the  orders  might 
perhaps  have  precluded  him  from  recovering  under  the  policy, 
but  it  cannot  prejudice  the  rights  of  the  appellant.  The  case, 
therefore,  is  not  affected  by  the  wrongful  act  of  the  assured,  in 
securing  the  refusal  to  pay  his  orders  but  H  is  to  be  determined 
upon  the  legal  effect  of  the  original  contract  between  the  insurer 
and  the  assui-ed.  There  is  a  valid  reason  for  making  a  distinction 
between  the  rights  of  the  assured  and  the  beneficiary  in  such  a 
case  as  the  present.  Here  the  application  indorsed  on  the  policy 
provides  that  the  'binding  receipt'  when  its  number  is  inserted 
in  the  policy  'shall  be  conclusive  evidence  that  the  abovei  amount 
has  been  paid'  and  the  policy  itself  declares  that  it  shall  be  in- 
contestable except  for  fraud;  and  when  these  instruments  are 
placed  in  the  hands  of  the  beneficiary,  as  in  this  case,  the  insurer 

277  43  Hun.  61;  35  Alb.  Law  J.  323. 

278  8  El.  &  El.  232,  p.  276. 

279  11  Exch.  493. 

28owontner  v.  Shairp,  4  Man.  G.  &  S.  408;  Watson  v.  Earl  of  Charle- 
mont,  12  Adol.  &  E.  (N.  S.)  863;  Horwitz  v.  Equitable  Ins.  Co.,  40  Mo. 
557;  Steele  v.  St.  Louis,  etc.,  Co.,  3  Mo.  App.  207. 

281  Supreme  Lodge  v.  Schmidt,  98  Ind.  374;  Damron  v.  Pennsylvania, 
etc.,  Co.,  99  Ind.  478;  Harley  v.  Heist,  86  Ind.  196;  Wilburn  v.  Wilbuni, 
83  Ind.  55;  Pence  v.  Makepeace,  65  Ind.  345.  1331 


§   546  LIFE  AND  ACCIDENT  INSURANCE. 

ought,  on  plain  principles  of  justice,  be  estopped  to  assert  that 
the  premium  due  under  thcprovisions  of  the,policy  had  not  been 
paid.  It  is  difficulf  to  perceive  how  stronger  representations 
could  be  made;  and  to  permit  the  insurer  to, avoid  them  would, 
in  many  cases,  be  unjust  for  it  might  well  be  that  the  beneficiary, 
if  not  misled,  would  pay  the  premium.  Some  of  the  authorities 
go  so  far  as  to  hold  that  upon  grounds  of  public  policy  an  insur- 
ance company  will  be  held  estopped  to  deny  as  against  its 
acknowledgement,  that  the  consideration  for  the  policy  has  been 
paid. ' '  ^'^  If,  however,  under  the  contract  no  notice  of  the  non- 
payment of  the  order  need  be  given,  such  a  stipulation  will  be 
enforced  and'  the  mere  giving  of  an  order  will  not  amount  to  pay- 
ment unless  such  order  is  in  fact  paid  and  no  notice  of  non- 
payment is  required.^^^  If  the  insured  leaves  the  money  to  pay 
the  order  in  the  hands  of  the  paymaster  the  insurance  company 
is  not  relieved  because  the  paymaster  fails  to  turn  the  money 
Qygj,_284  j^j^^  where  the  company  retains  an  assessment  out  of 
the  pay  of  a  member  who  had  made  no  formal  application  as 
required  by  the  laws  it  was  held  that  the  application  was 
waived.^*^  Where  the  insured  has  not  used  d^ue  diligence  in  an 
effort  to  pay  the  premium,  having  requested  the  solicitor  of  the 
company  to  pay  for  him  instead  of  paying  himself  to  the  solicitor, 
the  policy  will  be  held  void  because  of  the  non-payment  of  the 
premium,  a,lthough  under  other  circumstances  it  would  have  been 
held  in  force  although  the  time  for  tbe  payment  of  the  premium 
had  expired,  credit  having  been  given  for  the  premium  by  the 
general  agent.^*^  Where  the  insurance  against  accident  is  on 
the  assessment  plan,  the  general  rules  applicable  to  the  levy  of 

282  Teutonia  Life  Ins.  Co.  v.  Anderson,  77  111.  384. 

283  York  V.  Railway  Officials,  etc.,  Ass'n,  51  W.  Va.  38;  41  S.  E.  227. 
For  .a  somewhat  differing  construction  of  the  usual  stipulation  In  railway 
emyloye's  accident  insurance  policies  where  payment  of  premium  Is  made 
by  orders  on  the  company,  see  Pritchett  v.  Continental  Casualty  Co.,  117 
Ky.  923;  -80  S.  W.  181,  where  the  company  was  held  liable,  and  Reed  v. 
Travelers  Ins.  Co.,  117  Ga.  116;  43  S.  E.  433,  where  the.  opposite  conclu- 
sion was  reached. 

284  Fidelity  &  Cks.  Co.  v.  Johnson,  72  Miss.  333;  17  Sou.  2;  30  L.  R.  A. 
206;  Pacific  M.  L.  Ins.  Co.  v.  Walker,  67  Ark.  147;  53  S.  W.  675.  See  also 
Travelers  Ins.  Co.  v.  Cash,  14  Ind.  App.  3;  42  N.  E.  246. 

285  Burlington,  etc.,  Ass'n  v.  White,  41  Neb.  547;  59  N.  W.  747. 

286  Cronkhite  v.  Ace.  Ins.  Co.,  17  lus.  L.  J.  509. 
1332 


ACCIDENT  INSURANCE   CONTINUED.  §    646 

assessments,  notices  thereof,  and  the  time  within  which  they  must 
be  paid,  are  the  same  as  in  other  cases.^"  Thus,  where  the  certifi- 
cate provided  that  one  month  should  be  allowed  for  paying  as- 
sessrnents  after  notice  thereof,  and  on  the  envelope  containing  the 
certificate  was  indorsed  "first  assessment  payable  February 
1st,"  it  was  held,^**  that  the  failure  to  pay  before  February  1st, 
an  assessment  made  January  1st,  of  which  the  assured  had  re- 
ceived no  notice,  did  not  forfeit  the  certificate.  A  notice  requir- 
ing payment  of  an  assessment  in  twenty-eight  days,  the  by-laws 
requiring  thirty,  is  void.^*^  And  where  the  application  stated 
that  the  assured  would  be  entitled  to  no  benefits  "until  after  the 
receipt  and  acceptance  of  the  application  and  membership  fee 
and  amount  of  one  assessment  by  the  secretary  or  treasurer  in 
New  York,"  and  the  policy  provided  that  $5  should  be  paid  on 
delivery  thereof,  'and  the  further  sum  of  $2  assessment  should  be 
paid  too  without  specifying  when,  it  was  held  ^"'  that  the  policy 
took  effect  when  it  was  delivered,  and  the  $5  fee  paid.  Under 
the  statute  of  a  State  defining  insurance  agents  the  company  may 
become  liable,  because  of  the  delivery  of  the  policy  by  a  general 
agent,  in  spite  of  a  stipulation  in  the  application  that  the  con- 
tract shall  not  take  effect  until  the  receipt  and  acceptance  of  the 
application  at  the  company's  general  office,^'^  and  where  the 
person  who  delivered  the  policy  did  so  with  the  apparent  author- 
ity of  a  general  agent  the  company  is  bound  by  his  waiver  of  the 
condition  as  to  payment  of  premium.^'^  Where  the  policy  pro- 
vided' that  the  amount  should  be  paid  if  the  death  of  the  insured 
should  occur  within  ninety  days  after  any  accident  from  the 
effects  thereof,  the  company  is  liable  when  the  death  occurs 
within  the  time  limited  though  the  assessments  due  within  such 
period  of  ninety  days  have  not  been  paid.^'^  In  the  case  cited 
the  court  says:    "By  failure  to  honor  the  assessment,  he  indeed 

287  Ante,  §  484. 

288  Ball  V.  N.  W.  Mut.  Ace.  Ass'n,  56  Minn.  414;  57  N.  W.  1063. 

289  United  States  Mut.  Ass.  Ass'n  v.  Mueller,  151  111.  254;  37  N.  E.  882. 
See  also  ante,  §  487. 

29oBusliaw  V.  Woman's  Mut.  Ace.  Ins.  Co.,  8  N.  Y.  Supp.  423;  23  N.  Y. 
St.  524. 

291  Mathers  v.  Union  Mi*t.  Ace.  Ass'n,  78  "Wis.  588;  47  N.  W.  1130. 

292  standard  Ace.  Ins.  Co.  v.  Friedenthal,  1  Col.  App.  5;   27  Pac.  88. 

293  Burkheiser  v.  Mut.  Ace.  Co.,  10  C.  C.  A.  94;  61  Fed.  816;  26  L.  R.  A. 
112.  1333 
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ceased  to  be  a  member  of  the  association,  and  eoiildno  longer 
look  to  the  company  for  indemnity  for  accidental  injury  there- 
after occurring;  but  by  no  term  of  the  contract  and  by  no  pro- 
vision of  the  by-laws  does  such  cessation  of  membership  work 
forfeiture  of  rights  accrued,  or  release  the  company  from  legal 
liability  incurred  under  the  policy  during  the  continuance  of 
membership.  The  membership  ceases;  the  legal  liability  for  pre- 
vious accidental  injury  remains.  By  one  condition  of  the  policy, 
it  was  competent  for  the  association  to  cancel  the-  certificate  of 
membership  at  any  time  upon  refunding  paid  unexpired  assess- 
ments, or  at  the  expiration  of  time  covered  by  any  one  paid 
assessment.  Can  it  be  claimed  that  the  association  under  this 
provision  could,  upon  complying  with  its  condition,  absolve  itself 
from  liability  for  an  accident  occurring  previous  to  such  cancella- 
tion? We  think  not.  Cessation  of  membership,  whether  volun- 
tary or  involutary,  operates  prospectively,  not  in  derogation  of 
acquired  rights  or  in  release-  of  antecedent  liability.  This  view  is 
impliedly  sustained  by  that  provision  of  the  eighth  by-law  of  the 
association  above  quoted,  to  the  effect  that  a  re-instated  member 
shall  not  be  entitled  to  indemnity  for  injuries  occurring  in  the, 
interval  of  time  between  default  and  re-instatement.  It  recog- 
nizes the  liability  of  the  association  to  respond  for  accidental 
injury  sustained  during  the  membership,  notwithstanding  subse^ 
quent  severance  of  interruption  of  membership  relation." 

There  can  be  no  recovery  where  insured  change  employment 
without  the  premium  being  paid.^^^  Where  the  insured  after 
giving  an  order  on  the  employer  to  deduct  the  premium  from  his 
wages,  drew  the  full  amount  of  the  -wages  before  any  deduction 
had  been  made  and  left  the  service,  such  default  bars  recovery.^^^ 
So  the  failure  of  insured  to  pay  the  renewal  premium  before  an 
injury,  forfeits  the  accident  policy  which  provided  that  it  should 
not  take  effect  unless  the  premium  was  paid  previous  to  the 
injury.^^"    Where  an  order  on  the  employer  is  given  in  payment 

294  Lllza  V.  Standard  Ace.  Ins.  Co.,  171  Mich.  378;  137  N.  W.  206.  See 
also  Crosby  v.  Vermont  Ace.  Ins.  Co.,  84  Vt.  510;  80  Atl.  817;  Sewell  v. 
Continental  Casualty  Co.,  92  Miss.  857;  46  Sou.  714. 

295  Bride  v.  Continental  Casualty  Co.,  69  Wajh.  428;  125  Pac.  787. 

296  Pacific  Mutual  Life  Ins.  Co.  v.  Carter,  92  Ark.  378;  123  S.  W.  384; 
124  S.  "W.  76.0. 
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of  an  installment  of  the  premium  on  an  accident  policy,  there  is 
no  default  until  the  arrival  of  pay  day.^"  Where  a  premium  on 
an  accident  policy  was  to  be_  paid  out  of  wages  due  from  a  rail- 
road company,  the  policy  was  held  in  force  though  the  railroad 
company  refused  to  pay,  because  the  refusal  to  pay  was  wrong- 
ful.^'* A  policy  is  renewed  though  a  receipt  be  not  delivered,  if 
the  course  of  dealing  justifies  the  inference  that  credit  was  in- 
tended.299 

§  547.    Maturity  of  Contract — Notice  and  Proof  of  Loss. — The 

same  rules  govern  accident  insurance  contracts,  so  far  as  notice 
and  proofs  of  loss  are  concerned,  as  in  the  case  of  other  contracts 
of  insurance.  The  requirements  of  the  contract  as  to  notice  and 
proofs  of  loss  are  conditions  precedent  to  liability  unless  waived. 
The  subject  will  be  considered  in  the  following  chapter,""*  but 
we  will  here  refer  to  many  matters  peculiar  to  contracts  of  acci- 
dent insurance,  especially  the  subject  of  notice.  The  policies  pro- 
vide for  immediate  notice,  or  notice  within  a  specified  time,  of 
the  accident  and  such  requirements  must  be  complied  with.^"^ 
The  condition  as  to  notice  is  binding  upon  the  beneficiary 
aJthough  she  has  not  contracted  to  be  so  bound.^"^  The 
defense  of  lack  of  due  notice  must  be  expressly  averred  in 
the  answer  if  the  fact  of  due  notice  is  not  alleged  in  the  peti- 
tion.^"' What  is  notice,  under  the  terms  of  the  policy,  depends 
largely  upon  the  terms  of  the  contract.  Generally  where  the 
policy  requires  notice  to  be  given  within  a  specified  time,  such  a 
notice  is  a  condition  precedent  to  the  recovery  and  must  be  given 
unless  performance  is  impossible.'"^  It  has  been  held,'"^  that 
where  it  is  impossible  to  given  notice  of  an  accident  within  the 

297  Gilmore  v.  Cojitlnental  Casualty  Co.,  58  Wash.  203;  108  Pac.  447. 
zespatton  v.  Continental  Casualty  Co.,  119  Tenn.  364;  104  S.  W.  305. 

299  Wasliburn  v.  U.  S.  Casualty  Co.,  108  Me.  429;  81  Atl.  575. 

300  Chap.  XV. 

301  Lee  V.  Casualty  Co.  (Conn.),  96  Atl.  952.    See  post,  §  568. 
302YouIden  v.  London  Guarantee  &  Ace.  Co.,  28  Ont.  L.  R.  161;   Ann. 

Cas.  1914-B  614. 
aoscoburn  v.  Travelers  Ins.  Co.,  145  Mass.  226;  13  N.  E.  604. 

304  United  Benev.  Soc.  v.  Freeman,  111  Ga.  355;  36  S.  E.  764.    See  as  to 
performance  of  condition  when  performance  is  impossible.    Post,  §  570. 

305  Shafer  v.  U.  S.  Casualty  Co.,  90  Wash.  687;  156  Pac.  861. 
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time  specified  in  the  policy,  notice  within  a  reasonable  time  there- 
after is  sufficient.  It  has  been  held  that  a  non-compliance  there- 
with was  not  excused  by  the  intervention  of,  death  so  sudden  that 
the  condition  could  not  be  complied  with.^**  But  this  is  regarded 
as  too  strict  an  interpretation  of  the  rule.  In  a  case  decided  by 
the  Superior  Court  of  New  York/"'  a  large  building,  in  which 
was  placed  the  business  of  the  assured,  fell,  and  it  was  three  days 
before  it  was  learned  by  the  recovery  of  his  body  that  he  had 
perished  in  the  accident.  It  was  hel3  that  a  notice  of  death 
served  eight  days  later,  but  eleven  days  after  the  accident,  was 
sufficient  although  the  contract  provided  that  notice  with  full 
particulars  of  the  accident  and  injury  must  be  given  ten  days 
after  the  injury  or  death.  In  this  case  the  court  said:  "It  is  no 
doubt  settled  law  that  when  the  time  within  which  notice  of 
injury  or  death  mtfst  be  given  is  specified  definitely  it  must  be 
complied  with,  or  no  recovery  can  be  had.  Striking  examples  of 
this  rule  will  be  found  in  Gamble  v.  Accident  Co.,'"'  and  Patton  v. 
Corporation,^"^  wherein  it  was  held  that  the  omission  to  give  the 
notice  within  the  prescribed  time,  even  when  death  was  instantan- 
eously caused  by  an  accident,  was  a  complete  answer  to  any  claim 
made  on  the  policy.  Those  were  cases  of  accidental  drowning, 
and  are  distinguishable  from  the  present  by  the  important  fea- 
ture that  the  fact  of  death  was  known  immediately  following  the 
accident.  Here  it  was  absolutely  unknown  to  any  one  until  the 
finding  of  the  body  on  August  25,  1891.  No  one  could  knowingly 
say  that  the  death  was  instantaneous  or  exactly  when  or  how-it 
was  occasioned  except  as  one  of  the  sequences  of  the  accident. 
The  facts  respecting  the  accident  aild  death  being  undisputed,  the 
question  of  what  construction  could  be  given  to  the  condition  was 
one  purely  of  law  for  the  court.  It  would  have  been  idle  to  have 
submitted  to  the  jury  for  determination  the  question  as  to  when 
the  intestate  died.  No  one  knew  how  long  he  lived  'after  the 
accident  or  when  death  ensued  and  to  attempt  to  fix  the  period 
with  precision  would  be  nothing  better  than  a  guess  or  conun- 

306  Gamble  v.  Accj  Assur.  Co.,  4  Irish  R.  (C.  L.)  204;  Martin  v.  Equit- 
able Ace.  Ass'n,  41  N.  Y.  St.  77;  16  N.  Y.  Supp.  279. 

307  Trippe  v.  Provident  Fund  Soc,  3  Misc.  445;   23  N.  Y.  Supp.  173. 
307  4  "It.  Com.  Law,  204. 

SO8  20  L.  R.  Ir.  93. 
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drum,  which,  as  yet,  is  an  insufficient  foundation  for  a  finding  of 
fact.  If  there  was  any  ^asonable  doubt  as  to  the  proper  con- 
struction to  be  placed  upon  the  condition,  we  would  adopt  a 
reasonable  one  consistent  with  justice,^*"  and  if  necessary  apply 
the  rule  applicable  to  a  deed  poll,  that  the  words  shall  be  taken  in 
their  strict  sense  against  the  grantor,  and  liberally  in  favor  of 
the  other  party."".  The  court  must  give  practical  and  reasonable 
effect  to  all  parts  of  the  contract;  not  only  those  effecting  one 
party,  but  all  partifes.  As  the  limitation  of  ten  days  tends  to  a 
forfeiture,  which  is  not  favored  in  la^w^,  it  must  not  be  shortened 
by  construction  to  deprive  the  beneficiary  of  any  of  the  time 
allowed  by  the  contract  for  the  protection  of  her  rights.  The 
policy  of  law  is  to  maintain  contracts  and  enforce  rights  there- 
under when  this  can  be  done  without  offending  the  ascertained 
intention  of  the  contracting  parties  or  some  legal  principle." 
And  where  the  accident  resulted  in  concussion  of  the  brain  caus- 
ing mental  derangement"  it  was  held  that  during  the  time  of  such 
derangement  notice  was  excused.^^^  And  where  the  insured  died 
from  the  effects  of  the  accident  it  was  held  that  no  claimant 
existed  until  an,  administrator  was  appointed."^  And  where  the 
contract  only  provided  for  notice  in  case  of  disability  it  was 
held  '^'  that  notice  was  not  required  where  the  accident  did  not 
prevent  the  assured  from  his  usual  labor  but  afterwards  resulted 
in  death.  Where  performance  of  the  ccjndition  is  impossible,  as 
where  notice  was  required  to  be  given  within  ten  days  after  the 
accident  and  death  did  not  occur  until  after  the  expiration  of  the 
ten  days,  it  has  been  held^^*  that  the  condition  is  invalid  and 

309  Warren's  Bl.  Comm.   (2d  London  Ed.)   505. 

sioBlsh.  Cont,  §  600;  2  Pars.  Cont.  506;  Broom  Leg.  Max.  594;  Jones 
Const.  Com.  Cont.,  §  228. 

311  Woodmen's  Ace.  Ass'n  v.  Byers,  62  Neb.  673;  87  N.  W.  546;  55  L.  R. 
A.  291.  See  also  Comstock  v.  Fraternal  Ace.  Ass'n,  116  Wis.  382;  93  N.  W. 
22;  Grant  v.  N.  Am.  Cas.  Co.,  88  Minn.  397;  93  N.  W.  312;  Hayes  v.  Con- 
tinental Cas.  Co.,  98  Mo.  App.  410;    72  S.' W.  135. 

312  Globe  Ace.  Ins.  Co.  v.  Gerisch,  163  ill.  625;  45  N.  E.  563;  affg.  61  111. 
App.  140;  see  also  Peele  v.  Provident  Sav.  F.  Soe.,  147  Ind.  543;  44  N.  E. 
661;  46  N.  E.  990;  Konrad  v.  Union  Cas.  Co.,  49  La.  Ann.  636;  21  Sou.  721. 

3i3McFarland  v.  U.  S.  Mut.  Ace.  Ass'n,  124  Mo.  204;  27  S.  W.  436. 
314  Hoffman  v.  Manufacturer's  Ace.  Ind.  Co.,  56  M.  A.  301;   Oddfellows, 
etc.,  Ass'n  V.  Earl,  16  C.  C.  A.  596;  70  Fed.  16;  34  U.  S.  App.  285. 
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compliance  therewith  is  excused.  Slight  circumstances,  however, 
will  amount  to  a  waiver  of  this  requirement.  Thus,  where,  al- 
though the  policy  provided  that  failure  to  give  the  company 
notice  of  any  injury  within  ten  days  should  forfeit  all  claims 
under  the  policy,  a  month  after  the  injury  the  plaintiff  addressed 
a  notice  to  the  cojnpany,  who  received  and  kept  it  and  after- 
wards a  statement  was  made  that  the  notice  was  sufficient,  it 
was  held  that  further  notice  was  wai^wed."^  Where  the  contract 
provides  that  "immediate"  notice  must  be  given,  reasonable 
notice  is  meant  and  this  requirement  will  have  a  reasonable  con- 
struction. It  will  generally  be  left  to  the  jury  to  say  whether 
under  all  the  facts  and  circumstances,  such  notice  was  given  with- 
in a  reasonable  time."*  In  a  case  in  Pennsylvania,^^''  the  policy 
provided  that  immediate  written  notice  should  be  given  of  the 
accident ;  it  was  held  that  a  notice  mailed  to  the  company  Octo- 
ber 1st,  on  a  claim  for  the  loss  of  an  eye,  resulting  from  an  acci- 
dent which  occurred  September  1st,  was  in  time,  it  appearing  that 
at  the  time  of  the  accident  the  injury  was  not  regarded  as  dan- 
gerous 'and  plaintiff  did  not  become  convinced  that  he  would  lose 
his  eye-sight  until  some  time  after  sending  such  notice.  In  de- 
ciding the  case  the  court  said:  "It  is  our  duty  to  give  the  policy 
in  question  a  fair,  business-like,  common-sense  interpretation.  It 
is  in  such  sense  that  the  parties  to  the  contract  probably  under- 
stood it.  The  plaintiff  was  not  claiming  for  weekly  benefits.  Had 
he  dOne  so  there  would  have  been  more  force  in  the  defendant's 
position  that  he  should  have  given  notice  of  the  accident  immedi- 

315  Brink  v.  Guaranty  Mut.  Ace.  Ass'n,  7  N.  Y.  847. 

316  American  Ace.  Ins.  Co.  v.  Norment,  91  Tenn.  1;  18  S.  W.  395;  Mc- 
Farland  v.  U.  S.  Mut.  Ace.  Soc,  124  Mo.  204;  27  S.  W.  436;  Brown  v. 
Fraternal  Ace.  Ass'n,  18  Utah  265;  55  Pac.  63;  Follis  v.  U.  S.  Mut.  Ace. 
Ass'n,  94  la.  435;  28  L.  R.  A.  78;  Woodmen  Ace.  Ass'n  v.'Byers,  62  Neb. 
673;  87  N.  W.  546;  55  L.  R.  A.  291;  Travelers  Ins.  Co.  v.  Myers,  62  Ohio 
St.  529;  57  N.  E.  458;  49  L.  R.  A.  760;  Kentzler  v.  Am.  Mut.  Ace.  Ass'n,  88 
Wis.  589;  60  N.  W.  1002;  Smith  v.  Travelers  Ins.  Co.,  171  Mass.  357;  50 
N.  E.  516;  Foster  v.  Fidelity,  etc.,  Co.,  99  Wis.  447;  75  N.  W.  69;  40  L.  R. 
A.  833;  Cram  v.  Standard,  etc.,  Co.,  3  Ohio  N.  P.  318;  Pepper  v.  United 
Com.  Tr.  Ass'n,  113  Ky.  918;  69  S.  W.  956;  24  Ky.  723.  Under  Maryland 
statute,  see  Maryland  Cas.  Co.  v.  Hudgins,  97  Tex.  124;  76  S.  W.  745;  re- 
versing 72  S.  W.  1047;  Curran  v.  National  Life  Ins.  Co.  (Pa.),  96  Atl.  1041. 

317  People's  Mut.  Ace.  Ass'n  v.  Smith,  126  Pa.  St.  317;  17  Atl.  605. 
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ately  'after  its  occurrence  on  September  4th.  His  claim,  how- 
ever, was  for  the  loss  of  his  eye,  and  it  is  difficult  to  see  how 
he  could  with  any  propriety  make  such  a  claim  until  he  had 
actually  lost  it  or  it  had  become  clear  that  he  would  lose  it. 
How  could  he  have  truthfully  made  such  a  claim  on  the  5th  of 
September?  And  had  he  done  so  and  his  eye-sight  be  restored, 
the  probability  is  the  defendant  company  would  have  criticised 
his  claim  even  mor^  closely  than  it  has  done  now.  In  the  case 
of  Lyon  v.  Assurance  Co.,'^'  the  insured  was  injured  while  trav- 
eling on  a  railroad  train.  He  brought  suit  to  recover  a  weekly 
allowance.  By  the  terms  of  the  policy  he  was  required  to  give 
'immediate  notice  to  the  company  at  Hartford,  Connecticut.'  The 
injury  was  received  on  the  27th  of  September,  and  the  notice 
was  sent  to  the  company  at  Hartford,  on  the  28th  of  October  fol- 
lowing, thirty-one  days  afterwards.  During  this  time  he  was 
under  medical  treatment  for  eight  or  nine  days  at  one  place,  when 
he  returned  to  his  home  and  came  under  treatment  of  the  other 
physicians.  The  court  held'  that  under  all  the  circumstances  it 
was  not  error  in  the  court  below  to  refuse  to  instruct  as  a  matter 
of  law  that  the  notice  was  not  given  in  proper  time.  The  question 
was  left  to  be  determined  by  the  jury  as  one  of  fact.  It  is  true 
the  delay  in  such  cases  may  be  so  great  as  to  justify  the  court 
in  ruling  it  as  a  question  of  law.  There  was  no  such  delay  in  the 
case  at  hand,  however.  The  word  'immediate'  in  the  contract 
must  be  construed  to  mean  within  a  reasonable  time  thereafter, 
under  all  the  facts  and  circumstances  of  the  case ;  and  what  is  a 
reasonable  time  must  be  decided  by  the  jury,  unless,  as  before 
observed,  the  delay  has  been  so  great  that  the  court  may  rule 
it  as  a  question  of  law.  A  person  might  be  so  injured  as  to  be 
physically  unable  to  give  the.  notice  for  weeks.  Hence,  it  is  that 
such  questions  are  referred  to  the  jury,  to  say  whether  under  all 
the  circumstances,  there  has  been  an  unreasonable  delay  in  giving 
notice.  In  the  present  case  we  "are  not  required  to  go  so  far  as 
the  court  did  in  the  Iowa  case.  I  see  no  reason  which  requires 
notice  to  be  given  of  the  loss  of  an  eye  until  the  eye  is  destroyed, 
any  more  than  that  in  the  life  policy  a  man  should  give  notice 
of  his  death  before  he  dies."  The  authorities  all  agree  that  the 
condition  as  to  notice  is  a  reasonable  one,  but  should  have  a  rea- 

318  46  Iowa  631. 
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sonable  construction.  Where  the  policy  provided  that  notice  of 
the  accident  should  be  ^iven  as  soon  as  reasonably  possible  but 
contained  no  provision  that  failure  to  give  notice  should  result 
in  forfeiture,  it  will  be  left  to  the  jury  to  say  whether  a  notice 
given  eighteen  jdays  after  the  injury  is  in  time,  the  reasons  'as- 
signed being  the  sickness  and  nervous  condition  of  the  beneficiary 
after  the  accident.'^'  The  requirement  of  notice  must  be  sub- 
stantially complied  with.^^"  A  company  cannot  demand  require- 
ments additional  to  those  in  the  policy  ;'^^  and  the  claimant  is  not 
bound  to  give  notice  until  he  has  knowledge.^^^  A  new  injury 
requires  new  notice.'^'  The  notice  must  give  the  cause  of  the 
accident  f^^  but  need  not  state  every  detail  ;^^^  and  assigning  one 
cause  for  disability  does  not  preclude  the  insured  from  showing 
other  causes.^^*  The  insured  is  bound  by  the  statment,  however, 
that  he  did  not  know  the  cause  of  the  accident  ^^''  After  proofs 
are  made  claiming  disability  for  a  certain  length  of  time  no  claim 
can  afterwards  be  made  for  a  greater  period  ;'^^  nor  for  injury 
occurring  subsequently  to  the  time  of  making  proofs.'^^  A  by-law 
limiting  the  time  for  notice  does  not  apply  to  policies  previously 
issued.^'"    Like  other  conditions  those  as  to  notice  may  be  waived. 

319  Columbian  National  Life  Ins.  Co.  v.  Miller,  140  Ga.  346;  78  S.  B. 
1079;  Ann.  Cas.  1914-D  409. 

320  Brown  v.  Fraternal  Ace.  Ass'n,  18  Utali  265;  55  Pac.  63;  Braymer  v. 
Commercial  Mut.  Ace,  199  Pa.  St.  259;  48  Atl.  972;  Western  Travelers' 
Ace.  Ass'n  v.  Holbrook,  65  Neb.  469;  94  N.  W.  816;  91  N.  W.  276;  Bwlng 
T.  Commercial  Travelers'  Ace.  Ass'n,  170  N.  Y.  590;  63  N.  E.  1116;  affg. 
55  App.  Div.  241;   66  N.  Y.  Supp.  1056. 

321  Braker  v.  Connecticut  Indem.  Ass'n,  27  App.  Div.  234;  50  N.  Y.  Supp. 
547. 

322  Mandell  v.  Fidelity,  etc.,  170  Mass.  173;  49  N.  E.  110. 

923  Spicer  v.  Commercial  Mut.  Ace.  Co.,  16  Pa.  Co.  Ct.  163;  4  Pa.  Dist. 
271;  Western  Com.  Travelers'  Ass'n  v.  Smith,  29  C.  C.  A.  223;  40  L.  R.  A. 
653;   85  Fed.  401. 

324  Simons  V.  Iowa,  etc.,  Ass'n,  102  la.  267;  71  N.  W.  254. 

325  Kelly  V.  Metropolitan  L.  Ins.  Co.,  15  App.  Div.  220;  44  N.  Y.  Supp. 
179. 

326  jarvis  v.  Northwestern  Mut.  R.  Ass'n,  102  Wis.  546;  78  N.  W.  1089. 

327  Mutual  Ace.  Ass'n  v.  Simons,  69  111.  App.  94. 

328  Travelers'  Ins.  Co.  v.  Thornton,  119  Ga.  455;   46  S.  E.  678. 

329  Clanton  v.  Travelers'  Ins.  Co.,  101  Mo.  App.  312;  74  S.  W.  510;  Blck- 
ford  V.  Travelers'  Ins.  Co.,  67  Vt.  418;   32  Atl.  230. 

330  Kimball  v.  Masons'  Frat.  Ace.  Ass'n,  90  Me.  183;   38  Atl.  102. 
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When  no  notice  has  been  given  as  required  by  the  policy  a  denial 
of  liability  is  no  waiver.'^^  Furnishing  blank  forms  for  proofs, 
however,  is  a  waiver  of  notice.^^^  The  same  principles  apply  in 
regard  to  waiver  of  notice  as  in  other  cases ;  and  whether  there 
has  been  a  waiver  or  not  depends  upon  the  circumstances  of  each 
particular  case.^^'  If  the  policy  provides  that  written  notice 
must  be  given  to  the  company  within  a  specified  time,  but  such 
notice,  though  mailed,  fails  to  reach  the  home  office  within  the 
time  required,  this  failure  is  fatal  to  plaintiff's  right  of  action.^'* 

§  548.  The  Same  Subject  Oontinued. — "Where  the  policy  pro- 
vides for  a  payment  to  the  insured  for  disability,  and  also  a  pay- 
ment in  case  of  death  to  the  beneficiary,  it  is  not  altogether  clear 
whether  in  order  for  the  beneficiary  to  recover  notice  must  have 
been  given  by  the  insured.  In  the  case  of  Travelers  Ins.  Co.  v. 
Nax,''^  it  was  held  that  failure  of  the  insured  to  give  the  notice 
prevented  recovery  by  the  beneficiary.  The  court  says:  "The 
rights  involved  in  this  litigation  are  contractual,  and  arise  from 
the  agreement  made  between  Leonard  Nax  in  his  lifetime  and  the 
plaintiff  in  error.  The  policy  issued  to  him,  'and  which  embodies 
this  agreement,  sets  forth  the  whole  contract,  and  its  clear, 
express  and  unambiguous  stipulations  are  binding  upon  the  par- 
ties thereto.  The  request  made  by  the  defendant  to  the  court 
below  was,  that  the  plain  and  unequivocal  requirement  of  the 
contract,  that  'immediate  written  notice,  with  full  particulars 
and  full  name  and  address  of  assured  is  to  be  given  said  com- 
pany, at  Hartford,  Connecticut,  of  any  accident  and  injury  for 

331  Globe  Ace.  Ins.  Co.  v.  Gerisch,  61  111.  App.  140;  affd.  163  III.  625;  45 
N.  E.  563. 

332  Crenshaw  v.  Pacific  Mut.  L.  Ins.  Co.,  71  Mo.  App.  42. 

333  National  Masonic  Ass'n  v.  McBrlde,  162  Ind.  379;  70  N.  E.  483; 
Martin  v.  Manufacturers'  Ins.  Co.,  151  N.  Y.  94;  45  N.  E.  377;  Peabody  v. 
Fraternal  Ace.  Ass'n,  89  Me.  96;  35  Atl.  1020;  Pacific  Mut.  L.  Ins.  Co.  v. 
Branham,  34  Ind.  App.  243;  70  N.  E.  174;  Metropolitan  Ace.  Ass'n  v.  Froi- 
land,  161  111.  30;  43  N.  E.  766;  Employers',  etc.,  Corp.  v.  Rochelle,  13  Tex. 
Civ.  App.  232;  35  S.  W.  869;  United  Ben.,  etc.,  Ass'n  v.  Freeman,  111  Ga. 
355;  36  S.  E.  764;  Meech  v.  National  Ace.  Soc.,  50  App.  Div.  144;  63  N.  Y. 
Supp.  1008. 

334  Evans  v.  Ry.  Passengers  Assur.  Co.,  21  Ont.  W.  R.  442;  3  Ont.  W.  N. 
881. 

S8S73  c.  0.  A.  649;  142  Fed.  653;  reversing  130  Fed.  985. 
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which  claim  is  made,'  should  be  enforced  in  its  favor  by  the 
court  as  a  matter  of  law,  inasmuch  as  it  was  undisputed  that  no 
such  notice  was  given  by  or  on  behalf  of  the  insured  for  72  days, 
and  no  sufficient  explanation  offered  as  to  the  cause  of  such 
failure  to  give  notice.  During  that  period,  the  insured  was  alive, 
in  full  possession  of  his  faculties,  and  capable  of  attending  to  busi- 
ness of  that  kind.  He  had  voluntarily  become  a  party  to  the  con- 
tract, and  thereby  made  himself  subject  to  its  conditions.  His 
stipulation  in  regard  to-immediate  notice,  was  a  condition  with 
which  he  must  comply,  in  order  to  bring  the  insurers  under  their 
obligation.  The  wife's  rights,  as  beneficiary,  flowed  from  his 
contract,  and  she  has  no  independent  contract  with  the  company. 
A  failure  to  comply  with  the  condition  as  to  notice,  was  a  failure 
to  complete  the  contract  in  favor  of  his  wife.  The  obligation  of 
the  plaintiff  in  error,  to  pay  $5,000  to  the  wife  of  the  insured, 
was  only  upon  the  contingency  of  the  death  of  the  insured,  as  a 
direct  result  of  an  accident,  of  which  immediate  notice  was  to  be 
given  to  the  plaintiff  in  error,  as  stipulated  for  in  the  policy.  It 
is-  of  course  admitted  that  the  words  'immediate  notice'  inust 
have  a  common  sense  interpretation,  and  cannot  be  held  to  re- 
quire of  the  insured  anything  that  is  impossible  or  unreasonable. 
Whether  the  stipulation  for  immediate  notice  has  been  complied 
with,  must  depend  upon  the  facts  and  circumstances  of  the  con- 
crete case  and  it  is  therefore  not  necessary  here  to  discuss  the 
hypothetical  case  of  the  insured's  dying  before  a  reasonable  time 
has  elapsed  after  the  accident,  in  which  notice  could  be  given, 
or  where  the  accident  resulted  in  instant  death.  We  confine  our 
decision  to  the  case  presented  in  this  record,  where  the  insured, 
with  whom  the  contract  was  made,  lived  for  72  days  after  the 
accident,  in  full  possession  of  his  faculties,  attended  by  his  wife 
and  grown  son,  who  was  in  business  with  him  and  who  was  aware 
of  the  fact  that  he  held  the  accident  policy  in  question,  and  where 
no  sufficient  explanation  of  the  failure  to  give  the  required  notice 
appears  in  the  record."  The  Supreme  Court  of  Iowa  said:'^* 
"Strictly  speaking  there 'can  be  no  such  thing  as  an  accident 
causing  death  so  long  as  the  insured  person  lives  and  in  the 
nature  of  things  notice  of  the  accident  causing  the  death  is  not 

336  Simpkins  v.  Hawkeye  Commercial  Men's  Ass'n,  148  la.  543;  126  S.  W. 
192. 
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possible  until  death  has  supervened,  and  provisions  of  the  by- 
laws with  reference  to  notice  has  been  held  to  contemplate  a  dis- 
tinction between  injuries  to  the  member  from  disability  and 
claims  made  by  a  beneficiary  in  case  of  the  death  of  the  member, 
so  that  the  beneficiary  was  not  required  to  give  notice  until  thirty 
days  after  the  death  of  the  insured."^"  The  Missouri  Court  of 
Appeals  has  held,^^*  that  "the  beneficiary  in  an  accident  insurance 
policy  is  not  required  to  give  any  notice  to  the  company  of  an 
injury  to  the  insured  until  the  claim  matures  by  the  death  of 
the  latter.  It  would  be  unreasonable  and  absurd  to  require  the 
wife  of  the  insured,  who  is  the  beneficiary  of  the  death  indemnity 
in  an  accident  insurance  policy,  to  notify  the  company  of  a  pos- 
sible future  death  claim  every  time  her  husband  receives  ^n  in- 
jury. ' '  The  provisions  in  the  contract  for  the  giving  of  notice  are 
to  be  strictly  construed  against  the  insurer.''^  So  a  provision  in 
an  accident  policy  requiring  notice  within  a  specified  .time  must 
be  complied  vidth  except  where  the  giving  of  notice  is  not  made 
a  condition  precedent,  or  it  is  impossible  of  performance.  Notice 
must  be  given  by  the  insured  if  possible,  but  in  case  of  his  death 
the  beneficiary  was  held  only  required  to  give  notice  within  ten 
days,  after  she  learned  of  the  existence  of  the  policy.^^"  It  has 
been  held  that  where  a  person  becomes  unconscious  from  the  ef- 
fects of  an  accident  and  his  mind  is  so  affected  that  he  cannot 
give  the  notice,  he  is  excused.^*^  Insanity  excuses  the  giving  of 
notice.^*^  Still  it  has  been  held  that  delirium  does  not  excuse  the 
giving  of  notice  required  in  the  policy,  since  notice  might  be 

337  United  Commercial  Travelers  of  America  v.  Sain,  108  C.  C.  A.  317; 
186  Fed.  271.  See  also  Schuler  v.  American  Ben.  Ass'n,  132  Mo.  App.  123; 
111  S.  W.  618;  Maloney  v.  Maryland  Casualty  Co.,  113  Ark.  174;  167  S.  W. 
845;  Barnes  v.  General  Ace,  etc.,  Corp.,  96  Kan.  679;   153  Pac.  489. 

338  Crotty  V.  Continental  Casualty  Co.,  163  Mo.  App.  628;  146  S.  W.  833. 

339  Roseberry  v.  American  Ben.  Ass'n,  142  Mo.  App.  552;  121  S.  W.  785; 
Breeden  v.  Aetna  Life  Ins.  Co.,  23  S.  D.  417;   122  N.  W.  348. 

340  Maryland  Casualty  Co.  v.  Burns,  149  Ky.  550;  149  S.  W,  867;  Conti- 
nental Casualty  Co.  v.  Matthis,  150  Ky.  477;  150  S.  W.  507;  Preferred  Ace. 
Ins.  Co.  V.  Fielding,  35  Colo.  19;   83  Pac.  1013. 

3"Hilmer  v.  Western  Travelers  Ace.  Ass'n,  86  Neb.  285;  125  N.  W.  534; 
27  L.  R.  A.  (N.  S.)  319;  Guy  v.  U.  S.  Casualty  Co.,  151  N.  C.  465;  66  S.  E. 
437;  Tomson  v.  Iowa  State  Traveling  Men's  Ass'n,  88  Neb.  399;  129  N.  W. 
5-29. 

342  Reed  v.  Loyal  Protective  Ass'n,  154  Mich.  161;  117  N.  W.  600. 
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given  by  someone  else.'^^  The  fact  that  the  physician  who  tv^as 
attending  the  person  accidentally  injured,  attributed  his  condi- 
tion to  disease  and  not  -to  accident,  does  not  excuse  failure  to  give 
the  company  notice,  and  a  delay  of  ten  months  before  giving  such 
notice  is  unreasonable.'"  It  has  been  held  that  where  no  bodily 
injury  is  apparent  at  the  time  of  the  accident,  notice  is  not  re- 
quired until  sufficient  facts  suggest  that  liability  might  arise.'''' 
So  where  the  notice  of  loss  of  sight  due'  to  an  infection  was  given 
by  a  physician  within  five  months  after  the  injury,  but  as  soon  as 
it  was  discovered  that  sight  was  destroyed,  it  was  held  to  be 
sufficient.'^^  And  while  notice  of  loss  is  necessary  to  be  given 
within  the  ten  days  specified  in  the  policy,  the  stipulation  does 
not  compel 'insured  to  determine  at  his  peril  when  the  disability 
commenced.'*''  Under  the  conditon  requiring  notice  of  the  acci- 
dent, notice  may  be  given  by  one  other  than  insured,  such  as  a 
relative,  or  friend,  or  physician.'**  Notice  by  the  beneficiary  is 
sufficient.'*'  While  the  courts  are  liberal  in  construing  the  re- 
quirement as  to  the  notice,  yet  where  the  giving  of  the  notice  is 
a  condition  precedent  to  liability,  there  is  no  liability  unless  the 
notice  is  given,  or  waived,  or  excused  by  act  of  God.'^"  The  con- 
ditions must  only  be  substantially  complied  with.  Where  the 
policy  required  notice  to  be  delivered  at  the  home  office  within 
two  weeks,  it  must  be  received  by  the  company  within  that* 
time.'^^  It  has  been  held,  however,  that  notice  is  in  time  if  mailed 
before  the  ten  days  expire  although  it  does  not  reach  the  insurer 

343  Whiteside  v.  North  American  Ace.  Ins.  Co.,  200  N.  Y.  320;  93  N.  E. 
948;  reversing  104  N.  Y.  Supp.  1150;  119  App.  Diy.  915. 

344  Hefner  v.  Fidelity  &  Casualty  Co.  (Tex.  Civ.  App.),  160  S.  W.  33i». 

345  Chapln  V.  Ocean  Ace,  etc.,  Corp.,  96  Neb.  213;  147  N.  W.  465;  52  L. 
R.  A.   (N.  S.)   227. 

346  Maryland  Casualty  Co.  v.  Ohle,  120  Md.  371;  87  Atl.  763. 

347  Jennings  v.  Brotherhood  Ace.  Co.,  44  Colo.  68;  96  Pac.  982. 

348  Guy  V.  U.  S.  Casualty  Co.,  151  N.  C.  465;  66  S.  E.  437;  Mellen  v. 
U.  S.  Health  &  Ace.  Ins.  Co.,  83  Vt.  242;  75  Atl.  273;  Hilmer  v.  Western 
Travelers  Ace.  Ass'n,  86  Neb.  285;  125  N.  W.  535;  27  L.  R.  A.  (N.  S.)  319; 
Continental  Casualty  Co.  v.  Buchtel,  74  Neb.  823;  105  N.  W.  707;  Kelly  v. 
Metropolitan  Life  Ins.  Co.,  44  N.  Y.  Supp.  179;    15  App.  Div.  220. 

349  Crotty  V.  Continental  Casualty  Co.,  163  Mo.  App.  628;  146  S.  W.  833. 

350  Johnson  v.  Maryland  Casualty  Co.,  73  N.  H.  259;  60  Atl.  1009. 

351  McCord  V.  Mass.  Casualty  Co.,  201  Mass.  473;  88  N.  E.  6. 

1344 


ACCIDENT  INSURANCE  CONTINUED.  §    548 

■within  the  time.'^^  A  stipulation  that  notice  of  an  accident  must 
be  given  within  teiji  days  is  not  unreasonable.^^'  Where  the 
policy  required  proof  of  claims  to  be  on  blanks  furnished  by  the 
company,  failure  to  furnish  an  employers  affidavit  as  required  by 
one  blank,  because  of  his  refusal  to  make  it,  does  not  defeat 
recovery.'^*  Under  the  provisions  of  an  accident  policy  requiring 
particulars  of  the  accident  to  be  given,  the  beneficiary  cannot  be 
required  to  give  the  names  of  witnesses.'^^  A  notice  is  sufficient, 
stating  the  injury  to  be  a  broken  hip  bone  while  there  are  internal 
injuries,  not  then  known,  resulting  in  death.'^^  The  time  for  giv- 
ing notice  does  not  begin  to  run  in  case  of  death  until  the  death 
of  the  insured.^"  Under  the  Mississippi  statute  a  provision  limit- 
ing liability  unless  notice  is  given  within  ten  days,  is  not  en- 
forcible.'^*  Setting  up  the  defense  of  suicide  is  no  waiver  of  the 
right  to  rely  upon  want  of  notice.'^'  The  later  cases  all  agree 
that  the  word  "immediate"  in  an  accident  policy  as  applied  to 
notice,  means  that  notice  must  be  given  as  soon  as  practicable 
under  the  circumstances.'**'  "Where  the  contract  required  ten 
days  notice,  a  notice  given  fifty  days  after  the  accident  is_too 
late.'*^  An  insurer  cannot  make,  unreasonable  requirements  for 
proofs,'*^  and  the  decision  of  the  directors  that  proofs  are  unsat- 
isfactory, is  not  conclusive.'*' 

352  Craig  V.  U.  S.  Health  &  Ace.  Ins.  Co.,  80  S.  C.  151;   61  S.  E.  423. 

353  Hatch  V.  U.  S.  Casualty  Co.,  197  Mass.  101;  83  N.  E.  398. 

354  Constantino  v.  Mass.  Ace.  Co.,  221  Mass.  464;   109  N.  E.  447. 
355Correll  v.  Nat'l  Ace.  Soc.,  139  la.  36;  116  N.  W.  1046. 

356  Root  V.  London  Guaranty  &  Ace.  Ins.  Co.,  180  N.  Y.  527;  72  N.  E. 
1150. 

357  Continental  Casualty  Co.  v.  Colvin,  77  Kans.  561;  95  Pac.  565. 

358  General  Ace,  etc.,  Co.  v.  Walker,  99  Miss.  404;  55  Sou.  51. 

359  Order  of  United  Commercial  Travelers  v.  Boaz,  27  Colo.  App.  423; 
150  Pac.  832. 

360  Cady  V.  Fidelity  &  Casualty  Co.,  134  Wis.  322;  113  N.  W.  987;  Hughes 
v.  Central  Ace.  Ins.  Co.,  222  Pa.  462;  71  Atl.  923;  Aenta  Life  Ins.  Co.  v. 
Fitzgerald,  165  Ind.  317;  75  N.  E.  262;  Mutual  Life  Ins.  Co.  v.  Adams,  27 
Okla.  496;  112  Pac.  1026. 

361  Williams  v.  U.  S.  Casualty  Co.,  150  N.  C.  597;   64  S.  E.  510. 

362  Preferred  Ace.  Co.  v.  Fielding,  35  Colo.  19;  83  Pac.  1013;  Knights 
Templar,  etc.,  v.  Crayton,  209  Ills.  550;  70  N.  E.  1066. 

363  Noyes  v.  Commercial  Travelers,  etc.,  Ass'n,  190  Mass.  171;  76  N.  E. 
665. 
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§  549.  Examination  of  Person  or  Body. — Accident  policies 
usually  contain  a  provision  that  no  claim  shall  be  payable  unless 
any  medical  adviser  of  the  company  shall  be  allowed  to  examine 
the  person  of  the  member  in  respect  to  any  alleged  injury,  or 
cause  of  death,  when,  and  so  often  as  may  be  necessary  or  reason- 
ably required,  on  behalf  of  the  company.  Concerning  such  a  con- 
dition it  has  been  said :  '^^  "The  design  of  this  clause  in  the  policy 
was  to  enable  the  company  to  learn  the  exact  cause  of  the  death 
of  the  insured,  as  that  cause  might  be  shown  by  a  post-mortem 
examination,  if  one  should  be  held.  What  such  an  examination 
might  show  the  defendant  was  entitled  to  an  opportunity  to  know. 
It  is  a  reasonable  requirement,  under  reasonable  interpretation; 
and  a  violation  Of  its  terms  under  circumstances,  showing  disad- 
vantage to  the  company,  would  work  a  forfeiture  of  the  policy." 
But  the  demand  for  such  an  examination  must  be  made  within  a 
reasonable  time,  and  it  will  not  do  to  waiit  until  long  after  the 
body  has  been  buried.^^^  Under  the  terms  of  the  policy  the  in- 
sured may  be  required  to  submit  to  an  examination  by  insurer's 
physician  and  furnish  an  X-ray  photograph  with  the  proof  of 
loss.'*^  It  has  been  held  that  the  privilege  of  examining  the  body 
of  the  insured  does  not  permit  a  dissection  or  an  autopsy.^^'  In 
this  case  the  court  said:  "Can  it  reasonably  be  supposed  that  it 
was  the  contemplation  of  both  of  the  parties  to  these  contracts 
at  the  time  they  were  made  that  the  meaning  of  the  word  'exam- 
ine' in  its  context  was  to  be  so  expanded  as  to  include  either  the 
idea  of  an  autopsy  or  the  idea  of  a  dissection  ?  "While  an  autopsy, 
speaking  generally,  always  includes  an  examination,  can  it  be  said 
that  an  examination  always  includes  an  autopsy ;  or  can  it  be 
fairly  held  that  the  simple  word  'examine,'  as  used  in  the  policies 
sued  on,  would  be  accurately  defined  in  the  same  words  as  those 
used  to  define  either  'autopsy'  or  'dissection,'  when  endeavoring 

SS4  Loesch  T.  Union  Cas.,  etc.,  Co.,  176  Mo.  654;  75  S.  W.  621. 

365  American  Employers'  Liability  Ins.  Co.  v.  Barr,  16  C.  C.  A.  51;  68 
Fed.  873;  Wehle  v.  United  States  Mut.  Ace.  Ass'n,  153  N.  Y.  116;  47  N.  E. 
35;  aftg.  31  N.  Y.  Supp.  865;  Ewing  v.  Commercial,  etc.,  Ass'n,  55  App. 
Div.  241;  66  N.  Y.  Supp.  1056;  affg.  170  N.  Y.  590;   63  N.  E.  1116. 

366  Eminent  Household  of  Columbian  Woodmen  v.  Hewitt  (Ark.) ,  184  S. 
W.  52. 

S67  Sudduth  V.  Travelers  Ins.  Co.,  106  Fed.  822. 

1346 


ACCIDENT  INSURANCE  CONTINUED.  §    549^ 

to  arrive  'at  the  mutual  agreement  of  the  parties  at  the  time  they 
were  contracting?  It  seems  to  me  not;  particularly  when  con- 
struing policies  for  insurance  against  death  from  external  causes 
only,  and  which  ordinarily  would  only  involve  or  require  external 
inspection.  If  the  company  desired  or  expected  the  insured  to 
agree  to  a  condition  such  as  either  of  these  words  would  have 
clearly  indicated,  there  is  no  obvious  reason  why  it  should  not 
have  been  expressed  in  plain  terms.  If  there  is  a  fair  doubt  as 
to  the  meaning  of  the  words  used  in  a  policy,  it  should  be  solved 
in  favor  of  the  insured,  because  there  appears  to  have  been  no 
reason  why  the  plainest  words  could  not  have  been  employed  by 
the  company  in  framing  the  condition.  It  may  be  that  the  right 
to  dissect  a  body,  even  after  burial,  is  or  would  be  an  important 
right  to  the  company ;  but  that  would  make  it  all  the  more  neces- 
sary for  it  to  express  it  in  language  in  no.  way  ambiguous  or 
doubtful,  or  which,  in  order  to  effect  the  company's  purpos**, 
would  have  to  be  extended  beyond  its  ordinary  import. ' ' 

An  'accident  policy  provided  that  the  insurer  should  have  the 
right  to  examine  the  person  of  the  insured  and  to  make  an  au- 
topsy; after  insured's  death  his  vital  organs  were  removed  from 
the  body,  which  was  buried,  it  was  held  that  the  heirs  and  next 
of-kin  of  the  insured  could  not  deny  the  company  the  right  to 
examine  the  vitals  which  the  contract  of  insurance  accorded. '°' 
Where  the  contract  does  not  give  the  company  the  exclusive  right 
to  perform  an  autopsy  on  the  insured  in  case  of  death,  nor  require 
the  beneficiary  to  notify  the  company  of  an  intention  to  ha^^e 
one  performed,  the  holding  of  such  autopsy  without  notice  to  the 
company  will  not  forfeit  the  policy.^^^  Where  an  accident  policy 
provided  that  any  medical  examiner  of  the  company  should  be 
allowed  to  examine  the  body  of  insured,  the  company  knew  of, 
the  death  on  the  day  following  its  occurrence  and  did  not  apply 
for  an  autopsy  until  the  day  after  the  burial,  it  was  held  that  the 
delay  in  making  the  application  was  unreasonable.''"'  A  demand 
for  an  autopsy  made  less  than  three  hours  before  the  time  set  for 
the  funeral  is  not  made  at  a  reasonable  time,  or  on  the  proper 

368  Painter  v.  U.  S.  Fidelity  &  Guaranty  Co.,  123  Md.  301;  91  Atl.  15& 
369Crotty  V.  Continental  Casualty  Co.,  163  Mo.  App.  628;  146  S.  W.  833. 
370  Root  V,  London  Guaranty  &  Ace.  Co.,  86  N.  Y.  Supp.  1055;  affd.  180 
N.  Y.  527;  72  N.  E.  1150. 
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occasion,  and  refusal  under  those  circumstances  is  justified.  The 
demand  is  proper  if  made  to  the  widow  who  is  beneficiary.'''* 
The  Texas  Court  of  Civil  Appeals  has  said: "«  "If  the  right  of 
an  autopsy  carried  with  it  the  right  of  exhumation  of  a  body,  it 
must  certainly  be  asked  for  promptly,  and  then  not  to  satisfy  an 
idle  curiosity  or  to  form  the  basis  for  a  forfeiture,  but  it  must 
appear  that  the  desecration  of  the  graves  of  the  dead  and  the 
pain  inflicted  on  those  left  behind  will  reveal  something  that  will 
show  fraud  or  mistake  and  that  will  inure  to  the  absolute  benefit 
of  the  insurer."       ~ 

§  549a.    Waiver  and  Estoppel  in  Accident  Insurance. — In  the 

following  chapter  we  will  consider  the  law  of  waiver  and  estoppel 
as  applied  to  life  and  accident  insurance  whether  the  contracts 
are  those  of  the  regular,  or  old  line,  companies,  or  of  the  fraternal 
beneficiary  societies.  It  is  not  necessary  therefore  to  specially 
consider  accident  insurance  in  this  connection,  but  defer  the  dis- 
cussion for  the  present.  Generally  speaking,  the  principles  of 
waiver  and  estoppel  apply  to  all  contracts,  whether  relating  to 
insurance  or  not. 

§  550.  Pleading,  Evidence,  Etc. — We  propose  in  a  subsequent 
chapter  ^'^  to  consider  questions  of  pleading,  practice  and  evi- 
dence in  actions  on  insurance  policies,  but  we  will  here  refer  to 
some  matters  peculiar  to  accident  policies  and  the  cases  in  sup- 
port thereof."*  The  word,  "fall,"  implies  an  aceident.^'^  An 
averment  that  insured  was  run  over  by  a  locomotive  shows  that 
the  injury  was  caused  by  external,  violent  and  accidental  means 
and  that  there  were  visible  marks  on  the  body  by  reason  of 

371  Johnson  v.  Bankers  Mut.  Casualty  Co.,  129  Minn.  18;  151  N.  W.  413; 
L.  R.  A.  1916-D  1199;   Ann.  Cas.  1916-A  154. 

372  American  National  Ins.  Co.  v.  Nuckols,  187  S.  W.  497. 

373  posf,  Chap.  XVI. 

374  As  to  contents  of  petition,  Standard  L.  &  Ace.  Ins.  Co.,  11  Tex.  Civ. 
A.  273;  33  S.  W.  133;  Summers  v.  Aid  Ass'n,  84  Mo.  App.  605;  Howe  v. 
Pacific  M.  L.  Ins.  Co.,  75  Mo.  App.  63;  Railway  Officials,  etc.,  Ass'n  v.  Arm- 
strong, 22  Ind.  App.  406;  53  N.  E.  1037;  Jones  v.  U.  S.  Mut.  Ace.  Ass'n,  92 
la.  652;  61  N.  W.  485;  Hester  v.  Fidelity,  etc.,  Co.,  69  Mo.  App.  186; 
Dailey  v.  Preferred,  etc.,  Ass'n,  102  Mich.  299;   60  N.  W.  694. 

375  Richards  v.  Travelers  Ins.  Co.,  18  S.  D.  287;  100  N.  W.  428. 
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such  injury."'  A  requirement  in  the  policy  that  evidence  of  the 
injury  causing  the  death  shall  be  "direct  and  affirmative"  cannot 
change  the  rules  of  evidence.^'''  It  has  been  held/^*  that  under 
a  similar  clause  in  a  contract  it  does  not  require  a  claimant  to 
show  the  fact  of  the  injury  and  its  attendant  circumstances  by 
eye-witnesses,  the  court  saying :  '^It  must  be  admitted  that  there 
was  no  evidence  by  any  witnesses  who  saw  the  decedent  when 
he  was  injured  as  to  the  particular  manner  in  which  his  injury 
was  caused.  But  the  requirement  of  this  certificate  as  to  direct 
and  positive  proof  did  not  make  it  necessary  that  the  plaintiff 
should  establish  the  fact  and  attendant  circumstances  of  the 
decedent's  injury  by  persons  who  were  actually  present  when  the 
injury  occurred.  The  fact  that  the  injury  was  caused  by  ex- 
ternal violence  was  directly  and  positively  established!  by  th« 
proof  given  of  the  nature  and  character  of  his  injury."  Wher- 
ever a  canoe  is  overturned  and  persons  in  the  canoe  were 
drowned  and  the  occurrence  was  witnessed  by  spectators  the  acci- 
dent was  established  by  eye-witnesses.'^'  So  it  was  held  that  a 
person  injured  by  the  accidental  discharge  of  a  gun  was  a  suffi- 
cient eye-witness  to  his  own  injury.'*" 

The  Supreme  Court  of  Iowa  has  held,'"  that  a  provision  in  a 
certificate  of  a  mutual  assessment  association  that  the  association 
should  not  be  liable  for  an  injury,  or  death,  caused  by  the  dis- 
charge of  a  firearm  unless  the  accidental  character  thereof  was 
established  by  the  testimony  of  one  eye-witness  other  than  the 
member,  is  not  contrary  to  public  policy  in  that  it  attempts  to 
modify  and  control  the  procedure  of  courts  of  justice.  The  pur- 
pose of  such  a  provision  was  to  remove  the  presumption  of  acci- 
dent and  though  not  necessarily  requiring  that  the  witness  should 
have  seen  the  exact  manner  of  the  discharge,  it  did  require  his 

376  Phoenix  Ace.  &  Sick  Ben.  Ass'n  v.  Lathrop,  41  Ind.  App.  141;  81  N.  E. 
227. 

3^^  Reynolds  v.  Equitable  Ace.  Ass'n,  49  Hun.  738;  Travelers  Ins.  Co.  v. 
Sheppard,  85  Ga.  751;-  12  S.  E.  18. 

378  Peck  V.  Equitable  Ace.  Ass'n,  52  Hun.  612;  5  N.  Y.  Supp.  215. 

379  Lewis  V.  Brotherhood  Ace.  Co.,  194  Mass.  1;  79  N.  D.  802;  17  L.  R.  A. 
(N.  S.)  714. 

380  National  Ace.  Ass'n  v.  Ralstln,  101  111.  App.  192. 

38iRoeh  V.  Business  Men's  Protective  Ass'n,  164  la.  199;  145  N.  W.  47P; 
Ann.  Cas.  1915-C  813. 
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presence  at  or  near  the  scene  and  his  direct  observation  of  such 
facts  and  circumstances  connected  with  the  immediate  transac- 
tion as  of  themselves  would  indicate  that  the  shooting  was  acci- 
dental. The  Court  said:  "We  see  nothing  in  the  by-law  con- 
trary to  public  policy.  Contracts  relating  to  procedure  have  fre- 
quently been  sustained.  The  parties  may  by  contract  fix  their 
own  statute  of  limitations.  They  may  also  specify  the  terms  and 
conditions  of  liability,  even  though  without  the  contract  recov- 
ery might  be  had.  A  contract  may  be  made  waiving  a  jury  trial. 
A  contract  providing  a  rule  of  evidence  was  also  upheld  by  this 
court  in  Kuss  v.  War  Eagle.^*^  ^^d  the  injury  may  be  proved 
by  circumstantial  evidence  alone.^*^  It  is  not  error  to  charge  the 
jury  that  it  should  not  presume  from  the  mere  fact  of  death  that 
the  insured  was  murdered  but  they  might  draw  such  inferences 
as  to  the  cause  of  death  as  under  the  rules  of  evidence  the  facts 
and  circumstances  justified.^^^  The  burden  of  proof  is  on  the 
defendant  to  prove  violation  of  any  condition  of  the  policy.^*' 
It  is  for  the  jury  to  say  upon  the  facts  whether  the  death  is  sui- 
cidal or  accidental;  the  presumption  of  law  being  against  sui- 
cide.^** Where  the  beneficiary  has  no  vested  rights  until  the 
death  of  the  insured  the  declarations  made  subsequent  to  the  is- 
suance of- the  certificate  are  admissible  against  the  beneficiary 
in  an  action  on  such  certificate.'"  The  burden  of  proof  of  an 
accidental  death,  or  injury,  is  on  the  plaintiff;  but,  after  such 
accident  is  shown,  the  burden  is  on  the  dlefendant  to  show  that 
the  injury  was  within  one  or  more  of  the  exceptions  of  the  pol- 

382 14  la.  363.    See  also  post,  §  632  et  seq. 

383  Preferred  Ace,  etc.,  Co.  v.  Barker,  35  C.  C.  A.  250;  93  Fed.  158.  See 
also  Travelers  Ins.  Co.  v.  McConkey,  127  U.  S.  661;  Clark  v.  Employers, 
etc.,  Corp.,  72  Vt.  458;  48  Atl.  639;  Wilkenson  v.  Aetna  Life  Ins.  Co.,  144 
111.  App.  38;  affd.  240  111.  205;   88  N.  E.  550. 

384  Travelers  Ins.  Co.  v.  McConkey,  127  U.  S.  661. 

3S5Badenfeld  v.  Mass.  Mut.  Ace.  Ass'n,  154  Mass.  77;  27  N.  E.  769;  see 
also  'post,  §  645. 

386  Washburn  v.  Nat.  Ace.  Soc,  32  N.  Y.  St.  34;  10  N.  Y.  Supp.  366; 
McDonald  v.  Refuge  Assur.  Co.,  27  Scottish  L.  R.  764;  Duncan  v.  Preferred 
Mut.  Ace.  Ass'n,  36  N.  Y.  St.  928;  13  N.  Y.  Supp.  620;  see  also  post,  §  635. 

387  Steinhausen  v.  Preferred  Mut.  Ace.  Ass'n,  36  N.  Y.  St.  70;  13  N.  Y. 
Supp.  36;  post  §  636. 
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igy  388  j^^  plaintiff  must  prove  the  accident,  although  suicide 
is  pleaded  by  the  defendant.'^'  We  give  in  a  note  reference  lo  a 
number  of  cases  involving  questions  of  evidence,  not  attempting 
at  this  time  to  discuss  the  subject  further.^'"  The  Texas  law- 
giving damages  for  refusal  to  pay  on  insurance  policy  does  not 
apply  in  actions  on  accident  insurance  policies.''^ 

§551.    Employers' Liability  Insurance:    Risks  Covered. — It  is 

quite  common  at  the  present  time  for  policies  to  be  issued  insur- 
ing employers  against  liability  on  account  of  accidents  to  em- 
ass  whitlatch  V.  Fidelity  &  Casualty  Co.,  149  N.  Y.  45;  43  N.  E.  405;  Hess 
V.  Preferred,,  etc.,  Ass'n,  112  Mich.  196;  70  N.  W.  460;  40  L.  R.  A.  444; 
Lampkin  v.  Travelers  Ins.  Co.,  11  Colo.  Apt.  249;  52  Pac.  1040;  Follis  v. 
United  States  Mut.  Ace.  Assn,  94  la.  435;  62  N.  W.  807;  28  L.  R.  A.  78; 
Meadows.v.  Pacific  Mut.  L.  Ins.  Co.,  129  Mo.  76;  31  S.  W.  578;  Anthony  v. 
Mercantile  Mut.  Ace.  Assn,  162  Mass.  354;  38  N-.  E.  973;  26  L.  R.  A.  406; 
Jones  V.  United  States  Mut.  Ace.  Ass'n,  92  la.  652;  61  N.  W,  485;  American 
Ace.  Ins.  Co.  v.  Carson,  90  Ky.  441;  36  S.  W.  169;  34  L.  R.  A.  301.  See 
also  Wright  v.  Order  of  United  Commercial  Travelers  (Mo.  App.),  174  S. 
W.  833;  Illinois  Commercial  Men's  Ass'n  v.  Parks,  103  C.  C.  A.  286;  179 
Fed.  794. 

389Laessig  v.  Travelers  Protective  Ass'n,  169  Mo.  72;  69  S.  W.  469;  Hess 
V.  Preferred,  etc.,  Ass'n,  supra. 

390  Evidence  of  accidental  death  by  drowning  found  suflBcient.  Landon 
v.  Preferred,  etc.,  Ass'n,  43  App.  Div.  487;  60  N.  Y.  Supp.  188;  Wasey  v. 
Travelers  Ins.  Co.,  126  Mich.  119;  85  N.  W.  459.  Accidental  Injuries.  Long 
V.  Travelers  Ins.  Co.,  113  la.  259^  85  N.  W.  24.  As  to  circumstantial  evi- 
dence, Clark  V.  Employers,  etc.,  Co.,  72  Vt.  458;  48  Atl.  639.  Generally, 
Standard  L.  &  A.  Co.  v.  Thornton,  40  C.  C.  A.  564;  100  Fed.  582;  49  L.  R. 
A.  116;  Kling  v.  Masons,  etc.,  Ass'n,  104  La.  Ann.  763;  29  Sou.  332;  Stout 
V.  Pacific  Mut.  L.  Ins.  Co.,  130  Cal.  471;  62  Pa.  732;  Carpenter  v.  American 
Ace.  Co.,  46  S.  C.  541;  24  S.  E.  500;  Wehle  v.  United  States  Mut.  Ace.  Ass'n, 
153  N.  Y.  116;  47  N.  E.  35;  Sharpe  v.  Commercial  Travelers,  etc.,  Ass'n, 
139  Ind.  92;  37  N.  E.  353;  Hall  v.  American  Masonic,  etc.,  Ass'n,  86  Wis. 
518;  57  N.  W.  366;  Thornton  v.  Travelers  Ins.  Co.,  116  6a.  121;  42  S.  E. 
287;  46  S.  E.  678;  Stevens  v.  Continental  Casualty  Co.,  12  N.  D.  463;  97 
N.  W.  862;  National  Mas.  Ace.  Ass'n  v.  Shryock,  20  C.  C.  A.  3;  36  U.  S. 
App.  658;  73  Fed.  774;  Fidelity,  etc.,  Co.  v.  Eickhoff,  63  Minn.  170;  65 
N.  W.  351;  30  L.  R.  A.  586;  Chambers  v.  Northwestern  M.  L.  Ins.  Co.,  64 
Minn.  495;  67  N.  W.  367;  Hale  v.  Life  Ind.  Co.,  65  Minn.  548;  68  N.  W. 
182;  Mullen  v.  Mutual  L.  Ins.  Co.,  89  Tex.  259;  34  S.  W.  605;  Aetna  L.  Ins. 
Co.  V.  Vandecar,  80  F«d.  282. 

391  Aetna  L.  Ins.  Co.  v.  Barker,  30  Tex.  Civ.  A.  521;  72  S.  W.  168,  680, 
621. 
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ployes.  It  is  a  recent?  form  of  accident  insurance  and  is  the  out- 
growtli  of  a  demand  for  indemnity  to  employers  against  the  lia- 
bility of  their  employes  for  injuries  occurring  to  them  in  per- 
forming the  duties  of  their  employment.^^^  These  policies  differ 
in  the  respect  that  they  may  be  contracts  insuring  directly  against 
liability,  or  those  that  insure  against  loss,  or  damage,  by  reason 
of  liability.  Under  contracts  of  the  first  description  the  amount 
of  the  policy  up  to  the  extent  of  th*e  liability  incurred  by  an 
employer  on  account  of  an  accident  to  an  employe,  becomes  im- 
mediately upon  the  happening  of  the  event  on  which  the  liability 
depends,  and  the  giving  of  such  notice  as  the  policy  provides  for, 
an  asset  of  the  assured  which,  in  the  absence  of  any  provisions  to 
the  contrary  in  the  policy,- may  be  assigned  by  him,  or  taken  for 
his  debt,  subject,  of  course,  to  the  making  of  such  proofs  to  per- 
fect the  demand  as  the  policy  may  provide  for.  Under  the  poli- 
cies of  the  second  kind  the  amount  of  the  insurance  does  not  be- 
come available  until  the  assured  has  paid  the  loss  and  is  not 
even  then  available  unless  proper  notice  has  been  given  as  pro- 
vided in  the  policy.''^  The  point  has  been  made  that  contracts 
to  indemnify  an  employer  against  his  own  negligence  are  against 
public  policy  and  therefore  void.  In  the  case  of  Breeden^v. 
Frankfort,  etc.,  Ins.  Co.,''*  the  majority  of  the  court  held  that 
such  contracts  are  not  null  and  void  as  against  public  policy, 
even  though  they  may  tend  to  encourage  negligence  on  the  mas- 
ter's part.  The  court  further  held  that  a  distinction  between  fire, 
life  and  marine  insurance,  as  being  -valid  and  as  not  affecting 
the  rights  of  third  parties,  and  indemnity  insurance  against  losses 
arising  from  the  insured's  negligence  to  third  parties,  is  without 
substance.  If  one  is  valid,  so  is  the  other.  To  overthrow  indem- 
nity insurance  against  losses  arising  from  the  employer's  negli- 
gence to  an  employe  or  the  carrier's  negligence  to  a  passenger 
would  be  to  overthrow  the  foundations  upon  which  all  insurance 
is  built  whether  indemnity,  life,  accident  or  fire.  Negligence  is 
bound  up  with'  or  collaterally  related  to  every  form  of  insurance, 

392  Employers  Liability  Assur.  Corp.  v.  Merrill,  155  Mass.  404;  29  N.  E. 
529. 

393Finley  v.  U.  S.  Casualty  Co.,  113  Tenn.  592;  83  S.  W.  2;  3  Ann.  Cas. 
962. 

394  220  Mo.  327;   119  S.  W.  576. 
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and  the  interest  of  'third  persons'  are  involved  in  it  all.  Partial 
indemnity  will  produce  neglect  in  one  form  as  much  as  in  an- 
other; and  the  encouragement  to  negligence  on  the  part  of  the 
insured,  because  of  that  indemnity,  does  not  invalidate  any  form 
of  insurance.  A  minority  of  the  judges  held  that  to  authorize 
the  master  to  indemnify  himself  against  his  own  negligence  and 
consequent  loss  and  liability  flowing  from  that  negligence,  would 
be  to  encourage  him  to  be  negligent  and  permit  him  to  do  indi- 
rectly what  the  law  will  not  permit  him  to  do  directly,  namely, 
to  relieve  himself  against  the  penalty  which  the  law  imposes  to 
compel  him  to  be  careful  for  the  employe's  safety  by  casting  that 
burden  on  a  third  party,  and  hence  all  such  indemnifying  con- 
tracts are  contrary  to  public  policy  and  void. 

The  opinions  m  this  case  are  elaborate  and  the  writers  exten- 
sively reviewed  all  the  authorities  bearing  on  the  subject.  The 
same  general  principles  applicable  to  other  forms  of  insurance 
apply  to  this  class  of  contracts,  namely,  the  rules  regarding  au- 
thority of  agents,  application,  warranty,  representation  and  con- 
cealment, the  time  at  which  the  contract  becomes  effective,  and 
those  governing  the  payment  of  premium,  giving  of  notice,  making 
of  proofs  and  construction  of  the  policy.  As  in  other  cases,  the  in- 
tent of  the  parties  will  be  sought  and  the  construction  will  be 
liberal  in  favor  of  the  insured.  The  general  principles  of  waiver 
and  estoppel  also  apply  as  in  other  insurance  cases.  If  the  con- 
tract is  one  insuring  against  loss,  or  damage,  for  injury  to,  or 
death  of,  persons,  the  liability  of  the  insurer  becomes  fixed  when 
a  final  judgment  is  rendered  against  the  assured  and  it  is  obli- 
gated  to  pay  the  amount  of  the  indebtedness  although  the  judg- 
ment has  not  been  paid.^^^  But  if  the  policy  provides  that  in  or- 
der to  recover  against  the  insurer  a  judgment  against  the  assured 
must  be  paid,  this  condition  must  be  complied  with.  This  class 
of  insurance  has  many  individual  characteristics,  but  it  is  not 
within  the  scope  of  this  work  to  consider  these  characteristics  in 
detail.    We  may,  however,  briefly  refer  to  a  few  authorities. 

It  is  a  question  of  construction  in  6ach  particular  case  what 
class  of  accidents  or  injuries  are  covered  and  no  general  rules 

395  Stephens  v.  Pennsylvania  Casualty  Co.,  135  Mich.  189;  97  N.  W.  686; 
3  Ann.  Cas.  478. 
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can  be  laid  down  Where  the  contract  provided  for  insurance 
against  injuries  to  any  employe  in  the  service  of  the  insured 
while  employed  in  any  of  the  occupations,  or  any  of  the  places, 
mentioned  in  the  schedule  attached,  which  schedule  gave  such 
occupations  as  ' '  all  opefations  connected  with  the  business  of  ice 
dealers,"  it  was  held  ^'*  that  the  company  was  not  liable  for 
losses  paid  the  employes  for  injuries  received  while  erecting  a 
new  ice  house  at  the  place  stated  in  the  application,  although  it 
was  customary  for  ice  dealers  to  erect  their  own  ice  houses.  The 
court  in  this  case  held  that  evidence  of  the  alleged  custom  was 
irrelevant  and  says:  "The  case  depends  upon  the  construction 
of  the  contract  and  the  custom  if  proved  would  not  enlarge  the 
defendant 's  liability. ' '  A  case  of  the  same  kind  was  decided  by 
the  Supreme  Court  of  Pennsylvania  where  the  policy  indemnified 
a  horse  car  company  for  damages  on  account  of  injuries  to  per- 
sons, not  employes,  resulting  from  accident  to,  or  caused  by, 
horse  cars,  plants,  works,  machinery  or  appliances  used  in  the 
business  of  the  assured  and  described  in  the  application.  It  was 
held  ^"  that  'such  a  contract  does  not  insure  against  injuries 
caused  by  omnibus  sleighs  not  described  in  the  application,  though 
customary  in  the  neighborhood  when  the  tracks  are  obstructed 
by  snow  and  ice.  In  the  case  cited  the  court  says:  "The  policy, 
by  its  terms,  was  based  upon  statements  made  in  the  application, 
which  were  to  be  considered  as  warranties ;  and  it  was  restricted 
to  injuries  caused  by  or  to  certain  enumerated  ways,  means,  and 
appliances  used  in  the  business,  and  described  in  the  application. 
The  defendants  would  not  have  been  liable,  under  the  terms  of  the 
policy,  if  the  motive  power  had  been  changed  by  the  use  of  steam 
or  electricity,  instead  of  horses ;  and  we  are  not  able  to  see  that 
the  result  is  different  when  one  kind  of  vehicle  is  substituted  for 
another.  This  is  not  the  case  of  the  temporary  use  of  another 
means  of  transportation  upon  a  part  of  the  line,  made  necessary 
by  reason  of  the  accidental  destruction  of  cars,  tracks  or  bridges, 
nor  of  the  use  of  plows  or  sweepers  to  clear  the  track ;  but  it  was 
an  entire  abandonment,  during  portions  of  the  winter  season,  of 

398  Peoples'  Ice  Co.  v.  Employers  Liability  Ins.  Corp.,  161  Mass.  122;  36 
N.  E.  754. 

397  Pittsburg  Horse  Car  Co.  v.  Fidelity  &  Casualty  Co.,  160  Pa.  St.  350;  28 
Atl.  823. 
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the  use  of  the  road  as  a  horse  railroad,  and  the  substitution  of  a 
distinct  and  different  mode  of  transportation.  "Whether  the  risk 
would  be  increased  or  diminished  would  depend  upon  the  circum- 
stances of  the  particular  case,  but  it  is  evident  that  the  risk  in  the 
use  of  sleighs  differs  from  the  risk  in  the  use  of  cars.  It  includes 
the  danger  of  upsetting,  the  chances  of  collision  with  other  vehi- 
cles, the  liability  to  loss  of  control  of  the  horses, — ^risks  which  are 
minimized  in  the  use  of  street  cars.  The  conditions  from  which 
accidents  would  probably  result  in  the  use  of  sleighs  differ  from 
those  from  which  they  are  likely  to  happen  in  the  use  of  cars; 
and,  whether  the  difference  is  great  or  small,  it  is  for  the  insurer 
to  decide  whether  he  will  accept  the  risk."  Eadney  disease  con- 
tracted while  assorting  infected  rags  is  an  accident  within  such 
a  policy.^'*  In  a  case  in  England,"^  the  insurance  was  effected  by 
a  tramway  company  and  the  contract  provided  that  the  insurer 
should  not  be  liable  for  an  amount  in  excess  of  £250  in  respect  of 
any  one  accident.  One  of  the  cars  of  the  assured  was  overturned 
and  forty  persons  injured  and  plaintiff  became  liable  to  pay 
claims  to  the  amount  of  £883,  the  court  held  that  the  liability  was 
not  limited  to  £250,  but  plaintiff  was  entitled  to  recover  the  full 
amount  because  the  word  accident  meant  injury  in  respect  of 
which  a  person  claimed  compensation  from  the  plaintiff. 

388  Columbia,  etc.,  Co.  v.  Fidelity  &  Cas.  Co.,  104  Mo.  App.  157;  78  S.  W. 
320. 

339  South  Staffordshire  Tramway  Co.  v.  Sickness  &  Accident  Assur.  Co., 
12  Q.  B.  402.  As  to  notice  see  Grand  Rapids,  etc.,  v.  Fidelity  &  C.  Co., 
Ill  Mich.  148;  69  N.  W.  249. 
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of  benefit  societies,  the  money  becomes  owing  from  the  insurer 
whenever  the  contingency  insured  against  happens,  although, 
generally,  by  the  terms  of  the  contract,  it  is  not  due  or  payable 
until  a  certain  number  of  days  thereafter.  Life  insurance  com- 
panies agree  to  pay  the  amount  of  the  insurance  either  upon  the 
death  of  the  insured,  or  when  he  shall  arrive  at  a  certain  age ; 
benefit  societies  undertake  to  pay  either  upon  the  death  of  the 
member,  or  when  he  shall  become  permanently  disabled.  Cer- 
tain benefits  may  mature  when  the  member  is  sick,  but  of  these 
we  have  already  spoken.^  With  life  insurance  companies  and 
benefit  societies  alike,  death,  therefore,  is  generally  the  event 
which  is  to  determine  the  contract  and  mature  the  liability.^ 
Unlike  fire  insurance  contracts,  where  the  insurer  may  never  be 
called  upon  to  pay,  because  the  property  may  never  burn,  the 
undertaking  of  the  life  insurance  corporations  is  to  meet  a  lia- 
bility, which  is  certain,  for  death  is  inevitable,  and,  if  the 
premiums  be  paid  by  the  insUred  according  to  agreement,  the 
company  must  prepare  to,  at  some  time,  fulfill  its  obligation.  The 
sum  to  be  paid  is  certain,  for  it  is  set  forth,  in  the  policy,  which 
is,  as  we  have  seen,  a  valued  policy,  because  the  full  amount 
named  therein  is  to  be  paid  without  deduction  or  allowances,' 
for  the  loss  is  total.  The  contract,  however,  may  provide  for  the 
deduction  of  certain  premiums  or  indebtedness  and  such  pro- 
visions will  be  enforced.*    No  limit  has  ever  been  fixed  upon  the 

iAnte,  §  116. 

2Chartrand  v.  Brace,  16  Colo.  19;  26  Pac.  152;  Fisher  v.  Donovan,  57 
Neb.  361;  77  N.  W.  778,  44  L.  R.  A.  383;  Holden  v.  Modern  Brotherhood 
of  Am.,  151  la.  673;  132  N.  W.  329. 

achisholm  v.  National  Capital  L.  Ins.  Co.,  52  Mo.  215;  Miller  v.  Eagle 
L.  &  H.  Ins.  Co.,  2  B.  D.  Smith,  268. 

4Bracher  v.  Equitable  Life  Ass.  Soc.,  42  Misc.  290;  86  N.  Y.  Supp.  557. 
Unearned  premiums  is  not  indebtedness.  Mutual  Life  Ins.  Co.  v.  Berkley, 
97  Va.  571;  S.  E.  469.  As  to  agreements  for  scaling  down,  see  Brundin 
V.  Order  of  Chosen  Friends,  13  App.  Div.  147;  42  N.  Y.  Supp.  1043;  Leon- 
ard V.  Charter  Oak  L.  Ins.  Co.,  65  Conn.  529;  33  Atl.  511.  As  to  contract 
to  erect  a  tombstone,  see  Sleight  v.  Supreme  Council,  etc.,  121  la.  724; 

96  N.»W.  1100.  As  to  effect  of  payment  of  premiums  during  period  of 
disappearance,  Mut.  Ben.  L.  Ins.  Co.  v.  Martin,  108  Ky.  11;  55  S.  W.  694. 
As  to  rights  on  expiration  tontine  period,  Ellison  v.  Straw,  119  Wis.  502; 

97  N.  W.  168.  As  to  funeral  benefits,  Fanton  v.  Coachmen's  Club,  13  Misc. 
245;  34  N.  Y.  Supp.  162, 
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amount  for  which  one  can  insure  his  life,  for  human  life  is 
something  which,  in  one  sense,  is  priceless,  and  for  which  no 
compensation  can  be  made,  consequently  a  man's  inclination  or 
ability  to  pay  the  premiums  can  alone  establish  bounds  to  the 
insurance  he  may  carry  on  his  fife;  and  when  his  life  is  ended, 
the  amount  to  be  recovered  is  that  named  in  the  contract  and  it 
camiot  be  questioned.  When  a  creditor  insures  the  life  of  a 
debtor  different  principles  apply,  for  j)ublic  policy  neither  per- 
mits a  person  to  effect  an  insurance  upon  a  life  in  which  he  has 
no  insurable  interest,  nor  does  it  allow  the  creditor  to  make  the 
amount  of  his  insurance  upon  his  debtor's  life  disproportionate 
to  the  debt.'  Under  the  contract  the  amount  to  be  paid  may  be 
payable  only  out  of  a  particular  fund,  or  be  limited  by  the  sum 
collected  from  the  members.  As  the  courts  take  notice  of  these 
limitations  they  will  limit  the  recovery  as  provided  for  in  the 
agreement  of  the  parties.*  If  a  settlement  with  a  beneficiary  has 
been  obtained  by  an  association  by  fraudulent  representations  he 
can  sue  for  damages  and  is  not  bound  to  first  return  the  sum 
received  since  he  may  affirm  the  settlement  and  still  claim  dam- 
ages for  the  fraud.' 

If  the  fund  provided  for  the  payment  of  endowment  claims 
at  a  certaiii  time  be  insufficient  to  pay  all  in  full,  a  member  as- 
serting his  claim  can  only  recover  his  pro  rata  share  of  such 
fund  and  the  society  being  a  trustee  can  assert  the  rights  of 
the  other  claimants*in  opposition  to  the  suing  creditor.'  Where 
a  policy  contained  a  provision  that  it  should  be  void  if  the  in- 
sured should  become  insured  in  any  other  company,  and  the  total 
amount  of  insurance  should  exceed  the  amount  endorsed  on  the 

5  Mitchell  V.  Union  L.  Ins.  Co.,'  45  Me.  104;  ante,  §  298,  et  seq.;  post, 
§  558. 

eHeslnger  v.  Home  Ben.  Ass'n,  41  Minn.  516;  43  N.  W.  481;  Kerr  v, 
Minn.  M.  Ben.  Ass'n,  39  Minn.  174;  39  N.  W.  312;  Gyllenhammer  v.  Home 
Ben.  Ass'n,  24  N.  Y.  Supp.  930.  See  also  Kennedy  v.  la.  Leg.  of  H.,  124 
la.  66;  99  N.  W.  137;  McNeil  v.  Southern  Tier,  etc.,  40  App.  581;  58  N.  Y. 
Supp.  119;  Rambousch  v.  Supreme  Counc,  etc.,  119  la.  263;  93  N.  W.  277. 
As  to  preferences,  L.  Union  v.  Gagnon,  8  R.  App.  Jud.  Q.  B.  R.  334.  As 
to  damages  on  installment  policy,  N.  Y.  Life  Ins.  Co.  v.  English  (Tex.), 
70  S.  W.  440. 

7  Wabash  Val.  Pr.  Union  v.  James,  8  Ind.  App.  449;   35  N.  E.  919. 

sperpoli  v.  Grand  Legion  of  the  West,  102  Cal.  592;  36  Pac.  936. 
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policy,  it  was  held  that  the  condition  was  not  one  providing  for 
a  diminished  payment  if  there  shotild  be  additional  insurance,  but 
for  an  avoidance  of  the  policy  in  such  case.'  Where  a  policy 
provided  that  the  insured  should  belong  to  a  certain  division  of 
policyholders  and  the  promise  is  to  pay  an  amount  not  exceeding 
a  named  sum,  or  the  full  amount  raised  by  one  mortuary  assess- 
ment upon  all  members  in  good  standing  in  such  division,  it  is 
held  that  prima  facie  the  beneficiary  is  entitled  to  recover  the 
amount  stipulated  in  the  policy  but  the  company  may  show  in 
defense  that  it  has  made  an  assessment  upon  all  the  members 
in  good  standing  in  the  division  involved,  and  has  not  raised  the 
amount  stated  and  thus  diminished  the  recovery  to  the  amount 
actually  realized.  The  burden  of  proof  is  on  the  insurance  com- 
pany to  sustain  its  defense.^"  If  the  assessment  would  provide 
the  maximum  amount  sufficient  to  pay  the  policy  the  beneficiary 
is  entitled  to  the  full  amount.^^  Where  the  contract  provided 
that  on  the  death  of  the  member  the  amount  due  on  his  certificate 
should  be  ascertained  by  deducting  from  its  face  value  the  month- 
ly assessments  from  the  death  of  the  member  to  the  expiration 
of  his  life  expectancy,  with  interest,  and  the  by-laws  forming  a 
part  of  the  contract  were  afterwards  changed  increasing  the 
monthly  assessments,  but  that  such  increased  assessments  should 
be  collected  only  from  members  thereafter  joining,  the  old  mem- 
bers continuing  to  pay  at  the  old  rate  and  on  their  death  the 
increase  over  the  old  rate  be  deducted  from  the  certificate,  it 
was  held  that  the  society  had  the  right  in  settling  with  the 
beneficiaries  of  deceased  member  to  deduct  such  differences,  com- 
puted, however,  from  the  time  when  the  new  rate  went  into 
effect  up  to  the  date  of  the  death  of  the  member,  but  not  the 
balance  of  the  life  expectancy  of  such  member.^^  An  unpaid 
premium  note  should  be  deducted  from  the  face  of  the  policy.^' 
A  beneficiary  can  recover  the  full  amount  of  the  policy  where 

9  Life  Insurance  Co.  of  Virginia  v.  Fitzgerald,  143  Ga.  725;  85  S.  E.  913. 

10  Southern  Life  Ins.  Co.  v.  Logan,  9  Ga.  App.  503;  71  S.  E.  742. 

11  Smith  V.  Northwestern  National  Life  Ins.   Co.,   128  Wis^  586;    102 
N.  W.  57. 

izShepperd  v.  Bankers  Union,  77  Neb.  85;  108  N.  W.  188. 
13  Union  Central  Life  Ins.  Co.  v.  Spinks,  119  Ky.  261;   84  S.  W.  1160; 
69  L.  R.  A.  264. 
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she  had  a  vested  interest  although" the  insured  had  obtained  the 
loan.^*  Under  the  laws  of  Texas  a  provision  that  if  the  insured 
should  die  from  heart  disease  within  one  year  from  the  date  of 
the  policy  liability  would  be  limited  to  one-fourth  of  the  principal 
sum  is  no  defense  and  the  full  amount  can  be  recovered.^^ 

Many  modern  policies  are  payable  in  installments  and  it  is  a 
question  when  liability  is  denied  what  judgment  should  be  rend- 
ered. The  Supreme  Ctflirt'of  Texas  has  held:  ^^  that  where  a 
policy  called  for  the  payment  of  the  amount  in  ten  annual  in- 
stallments commencing  with  the  death  of  the  insured,  judgment 
could  not  be  rendered  against  the  company  for  the  whole  amount 
with  execution  to  issue  for  the  various  installments  as  they  fell 
due,  although  recovery  could  be  had  on  the  first  installment 
and  the  liability  of  the  company  would  be:  determined  thereby. 
It  would  seem  on  principle  that  an  action  could  be  brought 
in  equity  for  a  specific  performance  and  in  that  case  judgment 
would  be  rendered  for  the  payment  of  the  installments  that  were 
due  and  providing  that  if  any  subsequent  installment  remained 
unpaid  for  a  certain  time  execution  should  issue  upon  proper 
showing. 

§  553.  Penalty,  Damages  and  Attorney  Fees  for  Vexatious  Re- 
fusal to  Pay;  Interest. — In  some  States  a  provision  of  law  is 
found  that  a  company  failing  to  pay  a  loss  within  the  time 
specified  in  the  policy  or  vexatiously  refusing  to  pay  shall  be 
.liable  to  payment  in  addition  of  a  specified  percentage  and  attor- 
ney fees.    Such  a  statute  is  constitutional  and  will  be  enforced.^^*^ 

1*  Mutual  Ben.  Life  Ins.  Co.  v.  Willoughby,  99  Miss.  98;  54  Sou.  834. 

15  First  Texas  State  Ins.  Co.  v.  BeU  (Tex.  Civ.  A.),  184  S.  W.  277. 

16  New  York  Life  Ins.  Co.  v.  English,  96  Tex.  268;  72  S.  W.  58;  reversing 
70  S.  W.  440.  .  , 

16a  Union  Central  L.  Ins.  Co.  v.  Chowning,  86  Tex.  654;  26  S.'  W.  982; 
Mut.  L.  Ins.  Co.  V.  Blodgett,  8  Tex.  Civ.  A.  45;  27  S.  W.  286;  Mutual  L.  Ins. 
Co.  v.  Walden  (Tex.  Civ.  A),  26  S.  W.  1012;  Mut.  Reserve  Fund,  etc.,  v. 
Payne  (Tex.  Civ.  A.),  32  S.  W.  1063;  Fidelity  M.  A.  Ass'n  v.  Mettler,  185 
U.  S.  308;  Hartford  F.  Ins.  Co.  v.  Warbritton,  66  Kan.  93;  71  Pac.  278; 
Lansing  v.  Commercial  Union,  etc.,  4  Neb.  (Unof.)  140,  93  N.  W.  756; 
Iowa  L.  Ins.  Co.  v.  Lewis,  187  U.  S.  335;  Kelly  v.  Home  L.  Ins.  Co.,  198 
Mo.  440;  95  S.  W.  903;  Barber  v.  Hartford  L.  Ins.  Co.,  187  S.  W.  867.  See 
also  AmarillD  v.  National  L.  Ins.  Co.  (Tex.  Civ.  A.),  166  S.  W.  658;  Supreme 
Lodge,  etc.,  v.  Lipscomb,  50  Fla.  406;  39  Sou.  637. 
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This  statute  imposing  a  penalty  for  vexatious  delay  does  not  re- 
late to  the  remedy.  It  is  a  matter  connected  with  the  perform- 
anjee  of  a  contract  and  hence  it  has  been  held/'  that  the  Missouri 
statute  only  applies  to  contracts  that  are  to  be  performed  in 
Missouri  and  has  no  application  to  a  contract  which  was  made 
in  another  state  where  the  property  insured  was  located,  where 
it  was  destroyed  and  where  the  cause  of  action  accrued  and  be- 
came complete.  In  the  case  of  Martin  v.  Mutual  Life  Ins.  Co.^' 
it  was  said  that  a  contract  of  life  insurance  providing  for  the 
payment  of  an  amount  on  the  event  of  the  death  of  the  insured 
is  transitory  in  character  without  regard  to  the  place  of  its 
original  execution,  and  that  it  follows  the  person  of  the  insured 
so  as  to  enable  the  enforcement  of  performance  where  the  death 
occurs.  The  performance  contemplated  in  such  a  contract  is  the 
payment  of  th^  amount  agreed  when  the  death  occurs  and  the 
cause  of  action  accrues  where  that  event  takes  place.^'  In  the 
case  of  Patterson  v.  American  Ins.  Co.,^"  it  is  said:  "It  is  true 
the  whole  question  of  vexatious  delay  is  a  question  for  the  jury 
but  it  is  only  so  when  from  a  general  survey  of  all  the  facts  and 
circumstances  in  the  case  an  inference  can  be  draw:»-  that  the 
refusal  was  unjustifiable  and  vexatious.  And  while  affirmative 
proof  is  not  required  to  show  vexatious  refusal,  yet  the  penalty 
should  not  be  inflicted  unless  the  evidence  and  circumstances 
show  that  such  refusal  was  willful  and  without  reasonable  cause, 
as  the  facts  appear  to  a  reasonable  and  prudent  man  before  the 
trial;  and  merely  because  the  judgment  after  trial  is  adverse  to 
defendant's  contention  is  no  reason  for  infliction  of  the  penalty.^' 
The  provision  of  the  Texas  statute  for  twelve  per  cent  damages  if 
an  insurance  company  liable  for  a  claim  fails  to  pay  it  within 
the  time  specified  in  the  policy,  after  demand,  is  not  a  penalty 
but  damages  and  forms  part  of  the  contract. ' '  ^^     And  where 

17  Thompson  v.  Traders  Ins.  Co.,  169  Mo.  12;  68  S.  W.  889. 

18  190  Mo.  App.  703;   176  S.  W.  266. 

i9Rippstein  v.  St.  Louis  Mut.  L.  Ins.  Co.,  57  Mo.  86. 

20  174  Mo.  App.  37;  157  S.  W.  1028.  See  also  Jones  v.  Insurance  Co., 
173  Mo.  App.  1;  15_5  S.  W.  1106;;  Jaggi  v.  Prudential  Ins.  Co.,  191  Mo. 
App.  384;  177  S.  W.  1064;  Barber  v.  Hartford  L.  Ins.  Co.  (Mo.),  187 
S.  W.  866. 

21  Blackwell  v.  Insurance  Co.,  80  Mo.  App.  75. 

22  Mutual  Reserve  Life  Ins.  Co.  v.  Jay,  50  Tex.  Civ.  A.  165;  109  S.  W. 
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payment  upon  demand  was  refused  and  suit  was  brought  claim- 
ing attorney  fees  and  damages,  the  right  is  not  affected  by  the 
fact  that  the  company  offered  to  pay  the  amount  of  the  policy 
with  lawful  interest,  the  right  to  damages  having  accrued.^  ^ 
Under  the  issue  of  vexatious  refusal  to  pay  the  damages  may  be 
proved  by  any  competent  evidence,  whether  such  evidence  tends 
to  establish  the  main  issue,  the  right  to  recover  the  amount  of 
the  policy,  or  not.  The  Supreme  Court  of  Missouri  has  said :  "* 
"It  stands  to  reason  that  under  this  statute  plaintiff  must  have 
in  the  petition  allegations  showing  that  he  is  entitled  to  these 
damages,  and  these  damages  become  a  triable  issue  in  the  case. 
As  it  is  a  triable  issue,  any  evidence  which  tends  to  prove  this 
particular  issue  is  competent,  whether  such  evidence  tends  to 
prove  the  main  issue  in  the  case  or  not.  By  main  issue  we  mean 
the  plaintiff's  right  to  recover  under  the  policy.  Of  course,  if 
this  issue  as  to  these  statutory  damages  is  not  made  out  by  proof, 
it  is  the  duty  of  the  court,  as  in  other  cases,  to  take  such  issue 
from  the  jury  by  appropriate  instruction.  But,  if  there  is  evi- 
dence by  proof  direct  of  vexatious  refusal  to  pay,  or  if  from  ail 
the  evidence,  facts  and  circumstances  in  the  case  the  jury  has  the 
right  to  infer  a  vexatious  refusal  to  pay,  then  the  issue  should 
be  submitted  to  the  jury.  The  statute  leaves  the  jury  as  the 
arbiter,  if  there  are  facts  sufficient  to  carry,  the  issue  of  vexatious 
delay  to  the  jury.  Nor  could  the  plaintiff  be  precluded  from 
introducing  any  competent  evidence  tending  to  show  a  vexatious 
delay  in  payment.  Such  plaintiff  is  not  confined  upon  this  issue 
merely  to  matters  and  things  which  would  tend  to  show  defend- 
ant 's  liability  for  the  principal  sum  of  the  policy,  but  he  may  offer 
any  competent  evidence  upon  this  one  issue,  whether  such  evi- 
dence supports  the  main  issue  of  liability  on  the  policy  or  not. 
Certainly  there  can  be  no  recovery  upon  the  issue  of  vexatious 
delay,  if  there  is  no  recovery  under  the  policy,  but,  if  there  is 
recovery  on  the  policy,  then  there  may  be  a  recovery  of  these 
statutory  damages,  if  the  jury  so  find,  under  evidence  sufficient  to 

23Penn  Mut  Life  Ins.  Co.  v.  Maner,  101  Tex.  553;  109  S.  W.  1084. 
As  to  Installments  under  policy,  see  New  York  Life  Ins.  Co.  v.  English, 
96  Tex.  268;  72  S.  W.  58;  reversing  70  S.  W.  440. 

24  Fay  V.  Aetna  Life  Ins.  Co.,  187  S.  W.  861. 
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support  their  verdict  upon  that  issue.  This  particular  questio.i 
— i.  e.,  whether  extrinsic  evidence  is  admissible  to  sustain  the 
allegation  of  vexatious  delay — is  one  of  first  impression  in  this 
state.  The  statute  has  been  frequently  under  review,  but  not 
from  this  angle.  ...  In  the  case  at  bar  we  rule  that  the 
allegation  of  vexatious  delay  in  payment  of  the  policy  may  be 
shown  by  any  competent  evidem^*',  whether  such  evidence  tends 
to  establish  the  right  to  recover  the  policy  amount  or  not. ' '  The 
damages  allowed  for  vexatious  refusal  to  pay  are  punitive  dam- 
ages and  not  a  penalty  and  the  amount  must  be  stated  separately 
in  the  petition.^^  The  Tennessee  statute  provides  for  a  penalty 
for  a  refusal  to  pay  a  policy  which  is  "not  in  good  faith."  These 
words  imply  a  lack  of  good,  or  moral,  intent  as  the  motive  for 
refusal  to  pay  the  loss.^*  A  formal  demand  must  be  made  for 
the  payment  of  the  amount  due  after  the  maturity  of  the  policy 
is  fixed.^''  In  the  latest  case  on  this  subject,^*  the  court  says: 
"As  we  see  this  case,  there  is  neither  direct  nor  circumstantial 
evidence  that  the  company  in  refusing  to  pay  was  not  acting  .in 
good  faith.  It  is  urged  that  it  attempted  to  compromise  and  settle 
the  question  of  liabiliiy  both  before  and  after  the  deabh  of  Mr. 
Silliman,  but  we  fail  to  see  in  this  act  any  lack  of  good  faith. 
Indeed,  the  law  encourages  honest  efforts  to  compromise  differ- 
ences. But  it  is  said  the  efforts  were  not  honest.  We  have  been 
unable  to  find  the  evidence  which  sustains  this  insistence.  It  is 
urged  that  the  company  and  its  counsel  should  have  known  the 
law  which  fixed  liability.  It  is,  however,  conceded  that  they 
might  be  excusable  for  failure  to  know  a  determinative  fact. 
Our  cases  do  not  recognize  such  a  distinction,  and  a  consideration 
of  the  many  legal  questions  on  which  the  courts  are  in  hopeless 
conflict  suggest  the  thought  that  jurisprudence  is  not  one  of  the 
exact  sciences,  and  that  one  who  holds  out  to  have  a  practical 
knowledge  of  its  principles  may  have  quite  an  honest  but  most 
erroneous  view  of  a  concrete  legal  question."  Demand  must  be 
made  and  proofs  furnished  and  suit  is  not  such  a  demand  as  is 

25  Jones  V.  Prudential  Ins.  Co.,  —  Mo.  App.  — ;  135  S.  W.  1106. 

26  Thompson  v.  Insurance  Co.,  116  Tenn.  557;  92  S.  W.  1098;  6  L.  R.  A. 
(N.  S.)  1039;  Grain  Co.  v.  Weaver;  128  Tenn.  609;  163  S.  W.  814. 

27  Insurance  Company  v.  Kirkpatrick,  129  Tenn.  55;  16  S.  W.  1186. 

28  Silliman  v.  International  Life  Ins.  Co.   (Tenn.),  188  S.  W.  273. 
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required  by  the  statute.'"  The  jury  is  to  judge  from  the  facts  and 
circumstances  whether  the  delay  was  vexatious  and  affirmative 
proof  to  that  effect  is  not  required.'^  Such  a  provision  has  no 
retroactive  operation.'^  There  is  no  reason  why  the  general  rule 
in  regard  to  interest  should  not  be  applied  in  actions  on  insurance 
policies  as  in  other  cases.''  If  interest  is  recovered  it  is  to  be 
computed  from  the  time  of  receipt  of  proofs  or  demand.'* 

§  554.  Disability. — In  some  benefit  societies  the  benefit,  or 
part  of  it,  is  payable  to  the  member  himself  if  he  shall  become 
permanently  disabled.  "What  is  permanent,  or  total,  disability, 
within  the  meaning  of  such  provisions  depends  upon  the  language 
used  in  the  contract  defining  it,  and  a  member  is  bound  by  the 
by-laws  relating  to  disability.'^  A  disability  policy  does  not  cover 
death.'*  Where  the  constitution  of  a  benefit  society  provided 
that  a  member  "permanently  disabled  from  following  his  or  her 
usual  or  other  occupation"  was  entitled  to  a  benefit;  and  in  an- 
other section  defined  such  disability  as  one  which  should  "perma- 
nently prevent  the  member  from  following  any  occupation  wher«^- 
by  he  or  she  can  obtain  a  livelihood;"  it  was  held,'''  that  the 
words,  "or  other  occupation,"  in  the  first  mentioned  section, 
could  not  be  held  to  mean  ' '  or  other  of  the  same  kind ; ' '  and  the 

SON.  W.  Life  Ass.  Co.  v.  Sturdivant,  24  Tex.  Civ.  A.  331;  59  S.  W.  61; 
Mutual  L.  Ins.  Co.  v.  Ford  (Tex.  Civ.  A.),  130  S.  W.  769;  writ  of  error 
denied,  130  S.  W.  769. 

31  Brown  v.  Railway  Passenger  Ass.  Co.,  4B  Mo.  221;  Lockwood  v.  Atlan- 
tic M.  Ins.  Co.,  47  Mo.  50.  See  also  Travelers  Ins.  Co.  v.  Sheppard,  85  Ga. 
751;  12  S.  E.  18;  Mutual  L.  Ins.  Co.  v.  Watson,  30  Fed.  653;  Lester  v. 
Piedmont,  etc.,  Ins.  Co.,  55  Ga.  475;  Cotton  States,  etc.,  Co.  v.  Edwards, 
74  Ga.  220;  Hull  v.  Ala.  Gold  Ins.  Co.,  79  Ala.  93. 

32  Piedmont,  etc.,  Co.  v.  Ray,  50  Tex.  511. 

33  Modern  Woodmen  v.  Shryock,  54  Neb.  250;  74  N.  W.  607;  39  L.  R.  A. 
826;  Christie  v.  Iowa  L.,  Ill  la.  177;  82  N.  W.  499;  Endowment  Rank, 
etc.,  v.  Allen,  104  Tenn.  623;  58  S.  W.  241;  Alexander  v.  Grand  Lodge, 
etc.,  119  la.  519;  93  N.  W.  308;  see  to  contrary  Pray  v.  Life  Ins.  Co., 
104  la.  114;   73  N.  W.  485. 

34  Minnesota  L.  Ins.  Co.  v.  Welsh,  230  111.  273;  82  N.  E.  637;  affg.  131  111. 
App.  103;  Crook  v.  New  York  L.  Ins.  Co.,  112  Ind.  267;  75  Atl.  388;  Kee- 
ton  V.  National  Union  (Mo.  App.),  182  S.  W.  789. 

35  Donnelly  v.  Supreme  Council  C.  B.  L.,  106  Md.  425;  67  Atl.  276. 

36  Hill  V.  Travelers  Ins.  Co.,  146  la.  133;  124  N.  W.  898. 

37  Albert  v.  Order  of  Chosen,  Friends  (U.  S.  Cir.  Ct.  D.  Ky.),  34  Fed.  721. 
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definition  in  the  latter  section  was  conclusive  against  one  who, 
disabled  from  his  own  profession,  had  been  working  at  another 
totally  dissimilar  one.  ' '  Total  disability ' '  naturally  means  being 
totally  disabled  from  all  kinds  of  business  ^'  unless  by  the  con- 
tract the  disability  is  to  be  only  from  the  usual  occupation  of  the 
assured.''  Where  the  by-law  provided  that  a  certain  amount 
should  be  paid  to  one  totally  disabled  from  following  "his  usual 
or  some  other  occupation"  one  disabled  from  following  his  usual 
occupation  is  entitled  to  take*"  "Total  inability  to  labor"  means 
inability  to  work  at  any  labor,*^  and  where  the  policy  covered 
two  classes  of  labor  the  disability  must  extend  to  both.*^  In  a 
case  decided  by  the  Supreme  Court  of  Maine,*'  the  insurance 

38  Lyon  V.  Railway  Passenger  Assur.  Co.,  46  la.  631;  Saveland  v.  Fidelity 
&  Casualty  Co.,  37  Wis.  174;  30  N.  W.  237;  Rhpdes  v.  Railway  Pass.  Ins. 
Co.,  5  Lans.  77. 

39  Hooper  v.  Accidental  Death  Ins.  Co.,  5  H.  &  N.  546;  29  L.  J.  Ex.  340; 
8  W.  R.  816;  affirmed  5  H.  &  N.  557;  29  L.  J.  Ex.  484;  7  Juf.  (N.  S.)  74, 
Ex.  Ch.;  Hutclilnson  v.  Supreme  Tent  K.  O.  T.  M.,  22  N.  Y.  Supp.  801. 
In  the  following  cases  the  subject  of  disability  was  considered  and  par- 
ticular contracts  construed:  Where  an  option  was  to  exercised,  but  was 
not,  so  that  no  right  accrued.  Knowlton  v.  Bay  State,  etc.,  Ass'n,  171 
Mass.  455;  50  N.  E.  929.  A  broken  arm  may  be.  Gordon  v.  U.  S.  Cas.  Co. 
(Tenn.),  58  S.  W.  98.  Where  right  was  lost  by  surrender  of  old  policy 
and  acceptance  of  new  one.  Wood  v.  Mass.  M.  Ass'n,  174  Mass.  217; 
54  N.  E.  541.  Effect  of  release.  Simons  v.  Supreme  Council,  etc.,  178 
N.  Y.  263';  70  N.  E.  776.  General  construction.  Cook  v.  Benefit  League, 
76  Minn.  382;  79  N.  W.  320;  Liston  v.  N.  Y.  Cas.  Co.,  28  Misc.  240;  58 
N.  Y.  Supp.  1090;  Supreme  Tent,  etc.,  v.  King,  79  III.  App.  145;  Thayer 
V.  Ins.  Co.,  68  N.  H.  577;  41  Atl.  182;  Turner  v.  Fidelity  &  Casualty  Co., 
112  Mich.  425;  70  N.  W.  898;  38  L.  R.  A.  529;  Grand  Lodge,  etc.,  v.  Orrell, 
206  111.  208;  69  N.  E.  68;  Supreme  Tent,  etc.,  v.  Cox,  25  Tex.  Civ.  A.  366; 
60  S.  W.  971;  Scales  v.  Masonic,  etc.,  70  N.  H.  490;  48  Atl.  1084;  Coad  v. 
Travelers,  etc.,  61  Neb.  563;  85  N.  W.  558;  Smith  v.  Supreme  Lodge,  etc., 
62  Kan.  75;  61  Pac.  416;  Hoffman  v.  Michigan,  etc,  Soc,  128  Mich.  323; 
87  N.  W.  265;  54  L.  R.  A.  746;  Monahan  v.  Columbian,  etc.,  Soc,  88  Minn. 
224;  92  N.  W.  972;  Beach  v.  Supreme  Tent,  etc,  177  N.  Y.  100;  69  N.  E. 
281;  'Shirts  v.  Phoenix,  etc,  Co.,  135  Mich.  439;  97  N.  W.  966.  As  to  par- 
tial recovery  not  allowed:  Meyer  v.  Manhattan  L.  Ins.  Co.,  144  Ind..  439; 
43  N.  E.  448;  but  see  Windle  v.  American  Surety  Co.,  151  111.  App.  273. 

40  Neill  v.  Order  United  Friends,  28  N.  Y.  Supp.  928. 

41  B.  &  0.  Employes'  R.  Ass'n  v.  Post,  122  Pa.  St.  519;  15  Atl.  885. 

42  Ford  V.  U.  S.  Mut.  Ace  Ass'n  Co.,  148  Mass.  153;  19  N.  E.  169. 

43  Young  V.  Travelers  Ins.  Co.,  80  Me.  244;  13  Atl.  896. 
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was  to  be  paid  "if  the  assured  shall  sustain  bodily  injuries  by- 
means  aforesaid,  which  shall,  independently  of  all  other  causes, 
immediately  and  wholly  disable  and  prevent  him  from  the  prose- 
cution of  any  and  every  kind  of. business  pertaining  to  the  occu- 
pation under  which  he  is  insured. ' '  In  construing  this  the  court 
said:  "The  object  to  be  accomplished  by  this  contract  was  in- 
demnity to  the  plaintiff  for  loss  of  time  from  being  wholly  dis- 
abled from  prosecuting  his  business  by  an  injury  received  as 
specified  in  the  policy.  He  was  not  able  to  prosecute  his  busi- 
ness unless  he  was  able  to  do  all  the  substantial  acts  necessary  to 
be  done  in  its  prosecution.  If  the  prosecution  of  the  business 
required  him  to  do  several  acts  and  perform  several  kinds  of 
labor,  and  he  was  able  to  do  and  perform  only  one,  he  was  as 
effectually  disabled  from  performing  his  business  as  if  he  could 
do  nothing  required  to  be  done,  and  while  remaining  in  that 
condition  he  would  suffer  loss  of  time  in  the  business  of  his 
occupation.  ...  To  entitle  the  plaintiff  to  recover,  he  was 
not  required  to  prove  that  his  injury  disabled  him  to  such  an 
extent  that  he  had  no  pliysical  ability  to  do  what  was  necessary 
to  be  done  in  the  prosecution  of  his  business  but  it  was  sufficient 
if  he  satisfied  them  (the  jury)  that  his  injury  was  of  such  a 
character  and  to  such  an  extent  that  common  care  and  prudence 
required  him  to  desist  from  his  labors  and  rest  as  long  as  it  was 
reasonably  necessary  to  effectuate  a  speedy  cure, — so  that  a  com- 
petent and  specified  physician  called  to  treat  him  would  direct 
him  so  to  do."  In  determining  what  is  inability  to  follow  any 
occupation  the  physical  and  mental  attainments  of  the  assured 
must  both  be  considered.**  Loss  of  hand  may  amount  to  total 
disability.*^  Loss  of  one  eye  is  not  total  disability.**  The  words 
"total  disability,"  used  without  limitation  will  include  disability 
arising  from  old  age,*'  but  the  term  "sick,  disabled  or  blind,  or 
being  otherwise  disabled  from  work,"  will  not  include  an  in- 
capacity to  work  caused  by  old  age.*'    Under  a  provision  in  the 

44  McMahon  v.  Supreme  Counc.  O.  C.  F.,  54  M.  A.  468. 

45  Davis  V.  Midland  Casualty  Co.,  190  111.  App.  338. 
46Wliitton.  V.  American  National  Ins.  Co.  (Ga.  App.),  87  S.  E.  827. 

47  Dodds  V.  Canada  Mut.  Ass.,  19  Ont.  R.  70.     See  also  Guthrie  v.  Su- 
preme Tent  K.  0.  T.  M.,  4  Cal.  App.  184;   87  Pac.  405. 

48  Dunkley  v.  Harrison,  56  L.  T.  E.  660. 
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laws  of  a  society  providing  for  payment  to  certificate  holders  who 
have  become  disabled  by  accident,  the  word,  accident,  will  be 
given  its  primary  and  usual  signification,  as  being  an  event  that 
takes  place  without  one's  foresight  or  expectation,  and  it  may 
include  an  injury  received  by  one  in  a  common-law  affray,  where 
no  fault  on  his  part  is  shown.*'  A  provision  that  no  benefit  shall 
be  due  until  disability  ceases  does  not  apply  to  permanent  total 
disability.^"  Merely  that  a  disease  insured  against  was  compli- 
cated by  other  diseases  does  not  preclude  recovery  on  a  health 
policy.^^  A  health  policy  providing  for  indemnity  for  disability 
■  imposes  a  liability  for  each  disability  from  illness  though  pro- 
duced by  the  same  cause. ^-^  A  provision  for  a  monthly  report 
during  sickness  is  reasonable.^^  A  cystic  tumor  is  a  disease  com- 
mon to  both  sexes,  though  in  the  case  at  bar  it  was  in  the 
ovaries  of  the  insured,  a  woman.^* 

§  555.  The  Same  Subject  Continued. — The  words,  totally  dis- 
abled, permanent  disability,  whoUy  disabled,  are  to  have  a  rea- 
sonable construction.  The  Supreme  Court  of  Oklahoma  ^^  cites 
with  approval  the  following  definition:  "Total  disability  does 
not  mean  absolute  physical  disability  on  the  part  of  the  insured 
to  transact  any  kind  of  business  pertaining  to  his  occupation. 
Total  disability  exists,  although  the  insured  is  able  to  perform 
a  few  occasional  acts,  if  he  is  not  able  to  do  any  substantial 
portion  of  the  work  connected  with  his  occupation.  It  is  suf- 
ficient to  prove  that  the  injury  wholly  disabled  him  from  the 
doing  of  all  substantial  and  material  acts  necessary  to  be  done 
in  the  prosecution  of  his  business,  or  that  his  injuries  were  of 
such  a  character  and  degree  that  common  care  and  prudence 
required  him  to  desist  from  his  labors  so  long  as  was  reasonably 

*9  Supreme  Council  v.  Garrigus,  104  Ind.  133.  This  subject  Is  further 
considered  in  the  chapter  relating  to  accident  insurance,  ante,  §  541. 

50  Binder  v.  National  Masonic  Ace.  Ass'n,  127  la.  25;  107  N.  W.  190. 

51  National  Life  Ins.  Co.  v.  Bean,  15  Ga.  App.  661;  84  S.  E.  152. 

52  Bolton  V.  Inter-Ocean  Life  &  Cas.  Co.,  187  Mo.  App.  167;  172  S.  W. 
1187.  See  as  to  disability  from  paralysis,  Fidelity  &  Cas.  Co.  v.  Hart, 
142  Ky.  25;  13'3  S.  W.  996. 

53  Blunt  V.  National  Fidelity  &  Cas.  Co.,  93  Neb.  685;  141  N.  W.  1033. 
5* Russell  V.  Fraternity  Health  &  Ace.  Ass'n  (Me.),  92  Atl.  820. 

55  Continental  Casualty  Co.  v.  Wynne,  36  Okla.  325;  129  Pac.  16. 
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necessary  to  effect  a  speedy  cure."  The  Missouri  Court  of  Ap- 
peals has  said:  ^*  "But  stress  is  laid  by  defendant's  able  coun- 
sel upon  a  part  of  the  clause  above  set  out  which,  itself,  as- 
sumes to  define  what  is  meant  by  wholly  disabled,  wherein  it  is 
said  that  the  assured  must  be  totally  unable  to  perform  any  part 
of  ""his  duties.  "We  do  not  consider  that  such  provision  has  any 
material  _control  over  the  other  portion  of  the  clause.  "When 
parties  enter  into  a  contract  it  must  be  assumed  that  they  in- 
tended that  which  in  certain  events  or  contingencies  would  mean 
something  and  have  some  effective  force.  And  so  it  has  been 
held  that  if  a  promissory  note  reads  that,  A  promises  not  to  pay 
B  one  hundred  dollars,  the  word  "not'.'  will  be  disregarded,  since 
the  parties  must  have  meant  something  by  the  execution  of  the 
note.  The  occupation  of  a  merchant  calls  for  both  mental  and 
physical  exertion.  If  "wholly  disabled"  means  that  he  shall, 
literally,  be  totally  unable  to  perform  any  part  of  his  business, 
then  mental  capacity  exercised  in  merely  directly,  in  a  single 
instance  a  matter  the  most  trivial,  as,  for  instance,  to  sweep  the 
floor,  or  the  physical  effort  of  doing  it  himself,  would  bar  a 
recovery  on  the  policy.  Total  mental  disability  means  that  one 
must  have  his  mental  faculties  entirely  suspended;  and  total 
physical  disability  means  the  loss  of  power  to  move.  ^  It  cannot 
be  that  the  parties  intended  that  before  an  assured  could  re- 
cover on  the  policy  he  should  lie  the  full  period  of  his  injury  in 
a  state  of  coma.  To  interpret  the  clause  in  its  contractual  sense 
as  defendant  seeks  to  have  us  do,  would  render  the  contract  utter- 
ly useless  to  an  assured  and  would  be  nothing  short,  practically 
speaking,  of  collecting  a  premium  without  rendering  a  considera- 
tion. "We  therefore  find  ourselves  driven  back  to  the  position 
taken  by  the  authorities  on  the  construction  of  the  first  part  of 
the  clause,  viz. :  that  the  disability  meant,  is  a  disability  as  to  the 
performance  of  any  substantial  part  of  the  business."  These 
views  have  met  with  general  approval.^''    The  words  total  disa- 

56  James  v.  U.  S.  Casualty  Co.,  113  Mo.  App.  622,  88  S.  "W.  125. 

57  Industrial  Mut.  Indemnity  Co.  v.  Hawkins,  94  Ark.  417;  127  S.  W. 
457;  "Wall  V.  Continental  Casualty  Co.,  Ill  Mo.  App.  504;  86  S.  W.  941; 
Foglesong  v.  Modern  Brotherhood  of  Am.,  121  Mo.  App.  548;  97  S.  "W.  240; 
Fidelity  &  Casualty  Co.  v.  Joiner  (Tex.  Civ.  A.),  178  S.  W.  806;  Jennings  v. 
Brotherhood  Accident  Co.,  44  Colo.  68;  96  Pac.  982. 
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bility  applies  to  any  disability  from  whatever  cause.''  Loss  of 
an  eye  by  a  switchman  was  held  to  amount  to  total  disability," 
so  has  insanity.^"  Some  policies  provide  that  in  order  to  recover 
for  sickness  or  disability  the  insured  must  be  confined  to  the 
house.  Construing  these  words  the  Supreme  Court  of  Nebraska 
has  said :  *^  "  The  rules  and  regulations  of  the  defendant  asso- 
ciation constitute  the  agreement  between  the  parties,  and,  in 
construing  it,  it  is  necessary  to  give  force  to  the  meaning  which 
the  parties  evidently  intended  the  words  used  should  have.  We 
are  convinced  that  the  only  interpretation  which  may  be  given 
to  this  contract  is  that  the  defendant  intended  to  pay  to  its 
members  a  weekly  benefit  during  sickness,  provided  the  sickness 
was  such  as  would  disable  the  member  from  departing  from  the 
house  for  the  purpose  of  attending  to  the  ordinary  affairs  of  life. 
That  a  person  'must  remain  constantly  in  the  house'  does  not 
necessarily  mean  that  one  must  remain  perpetually  within  the 
four  walls  of  a  house.  Within  the  meaning  of  the  by-law  quoted, 
one  is  confined  to  the  house  by  sickness  if  his  condition  is  such 
that  he  is  unable  to  attend  to  the  ordinary  affairs  of  life  and 
is  required  to  remain  in  the  house,  except  when  making  necessary 
visits  to  his  physician.  It  cannot  be  said  that  a  patient  is  not 
'confined  to  his  house  constantly  during  an  illness,  which  is  char- 
acterized by  recurring  periods  of  severity,  although  at  intervals 
he  may  occasionally  step  into  his  yard,  or  make  visits  to  his 
physician,  or  other  short  and  unusual  trips ;  he  at  all  times  being 
unable  to  resume  the  ordinary  duties  or  pleasures  of  life. ' '  Upon 
the  same  subject  the  Supreme  Court  of  North  Carolina  has  said :  "^ 
"The  second  proposition  involved  is  whether  the  plaintiff  has 
brought  his  case,  upon  the  evidence,  within  the  conditions  which 
entitle  him  to  recover  because  'confined  within  a  house  or  within 
a  hospital.'  The  court  instructed  the  jury  that  the  words  'con- 
fined in  his  home '  do  not  mean  that  he  must  be  actually  confined 
within  the  four  walls  of  his  house,  but  it  means  that  he  was 

58  Switchman's  Union  v.  Colehouse,  227  111.  561;  81  N.  E.  696;  affg.  131 
111.  App.  349. 

59  Swltcliman's  Union  v.  Colehouse,  supra. 

80  Knipp  V.  United  Benevolent  Ass'n.  45  Tex.  Civ.  A.  357;  101  S.  W.  273. 
61  Brell  V.  Claus  Groth,  etc.,  Vereln,  84  Neb.  155;  120  N.  W.  905. 
82Hines  V.  New  England  Casualty  Co.  (N.  C),  90  S.  E.  931. 
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entitled  to  indemnity  while  kept  in  his  home  on  account  of 
sickness  and  unable  to  leave  for  any  purpose  not  connected  with 
his  sickness.  If  during  such  illness  he  was  able  to  visit  friends 
or  his  place  of  business,  he  would  not  have  been  'confined.'  But 
if  acting  under  the  direction  of  the  physician  he  called  at  his 
doctor's  office,  or  the  mere  fact  that  he  walked  out  under  his 
directions  as  a  part  of  the  treatment  the,  physician  was  giving 
him,  this  would  not  require  the  jury  to  find  that  he  was  not 
confined  to  his  home.  The  court  also  instructed  the  jury  that 
within  the  meaning  of  this  policy  a  man  would  be  'confined 
within  a  hospital'  during  such  time  as  he  was  therein  and  subject 
to  its  rules  and  regulations,  although  at  times  walking  or  '^riving 
in  the  grounds  of  the  hospital,  or  even  outside  the  grounds,  pro- 
vided such  walking  or  driving  was  taken  under  the  rules  and 
regulations  of  the  hospital  physician  as  a  part  of  the  treatment, 
but  if  during  that  time  the  plaintiff  was  able  to  leave  the  hospital, 
or  left  it  for  social  purpose,  or  for  business  reasons,  then  he 
would  not  have  been  'confined'  within  the  meaning  of  the 
policy."  In  Hoffman  v.  Michigan  Home  Hospital  Association,^' 
it  was  held  that  a  similar  contract  is  not  defeated  by  the  fact 
that  the  insured  went  out  by  direction  of  his  physician  for  an 
occasional  and  necessary  airing,  if  by  reason  of  the  illness  he 
was  continuously  confined  to  the  house  the  larger  portion  of 
the  time.  To  the  same  effect  are  other  authorities.^*  A  man  able 
to  walk  a  quarter  of  a  mile  is  not  entitled  to  claim  for  continuous 
confinement  in  the  house,^^  and  one  injured  is  not  continuously 
disabled  it  appearing  that  he  discharged  the  duties  of  his  pro- 

63  128  Micli.  323;   87  N.  W.  265;   54  L.  R.  A.  746. 

64  American  Plate  Glass,  etc.,  Co.  v.  Haws,  150  Ky.  52;  149  S.  W.  1110; 
Home  Protective  Ass'n  v.  Williams,  151  Ky.  146;  151  S.  W.  361;  revsg. 
150  Ky.  134;  150  S.  W.  11;  Hays  v.  General  Assembly,  A.  B.  A.,  127  Mo. 
App.  195;  104  S.  W.  114;  Dunning  v.  Mass.  Mut.  Accident  Ass'n,  99  Me. 
390;  59  Atl.  535;  Cooper  v.  Phoenix  Accident,  etc.,  Ass'n,  141  Mich.  478; 
104  N.  W.  734;  Raybum  v.  Penn.  Casualty  Co.,  141  N.  C.  425;  54  S.  E. 
283.  Under  the  facts  shown  in  evidence  the  disability  was  held  in  the 
following  cases  not  to  be  continuous:  Pac.  Mut.  Life  Ins.  Co.  v.  Branham, 
34  Ind.  App.  243;  70  N.  E.  174;  Letherer  v.  U.  S.  Health  &  Ace.  Ins.  Co., 
145  Mich.  310;  108  N.  W.  491;  Vess  v.  United  Benevolent  Soc,  120  Ga. 
411;  47  S.  E.  942. 

65  Sawyer  v.  Masonic  Protective  Ass'n,  75  N.  H.  276;  73  Atl.  168. 
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fession  for  some  months  after  partial  recovery.'^  An  osteopathic 
physician  is  a  qualified  physician  within  a  sick  benefit  policy 
requiring  the  attendance  of  a  physician.^'' 

§  556.    Who  Entitled  to  Receive  Amount  of  Insurance. — The 

payee  or  beneficiary,  is  usually  named  both  in  the  policies  of  life 
insurance  companies  and. the  certificates  of  benefit  societies  and 
is  the  person  entitled  to  demand  and  receive  the  sum  stipulated 
to  be  paid  upon  the  happening  of  the  agreed  contingency.  The 
assured,  or  person  to  whom  the  insurance  is  payable  under  a 
policy  of  a  life  insurance  company  proper,  generally  has  a  vested 
interest  in  the  contract;  so,  if  the  policy  on  the  life  of  one  per- 
son is  payable  to  another  and  the  latter  die  before  the  termination 
of  the  life  insured,  then,  when  the  policy  matures,  the  personal 
representatives  of  the  assured  are  the  proper  parties  to  collect 
the  amount  of  the  insurance.  While  this  is  true  as  a  general 
proposition  the  subject  of  reversionary  interests  in  life  insurance 
policies  is  one  where  complicated  questions  of  conflicting  rights 
often  arise.  A  fund  may  be  given  direct  to  heirs  of  a  deceased 
beneficiary  instead  of  to  his  administrator.*'  Although  the  con- 
trary is  usually  the  case.^'  And  where  the  insured  and  bene- 
ficiary die  at  the  same  time  the  proceeds  of  a  policy  on  his  life 
payable  tO'  the  wife  as  beneficiary  may  be  given  to  his  estate  and 
not  to  hers.''"  So  of  a  policy  payable  to  wife  and  children  if  all 
die  in  the  lifetime  of  the  insured,  on  the  ground  that  while  there 
might  have  been  a  vested  interest,  it  was  an  interest  not  in  pos- 
session but  in  expectancy,  liable  to  be  divested  by  the  death  of 
the  beneficiary  before  the  death  of  the  insured.'^  And  sometimes 
the  survivors  of  the  children,  when  these  are  beneficiaries,  will 

86  Doyle  V.  N.  J.,  etc.,  Ins.  Co.,  168  Ky.  789;  182  S.  W.  944. 

67  Anderson  v.  National  Casualty  Co.,  135  N.  Y.  Supp.  889;  151  App. 
Div.  430. 

68  Clark  v.  Dawson,  195  Pa.  St.  137;  45  Atl.  674. 

89  Millard  v.  Drayton,  177  Mass.  533;  59  N.  E.  436;  52  L.  R.  A.  117; 
Glenn  v.  Burns,  100  Tenn.  295;  45  S.  W.  784. 

70  N.  W.  L.  Ins.  Co.  V.  Greiner,  115  Mich.  639;  74  N.  W.  187. 

71  Ryan  V.  Rothweiler,  50  Ohio  St.  595;  35  N.  E.  679;  Frank  v.  Bauman, 
56  Ohio  St.  621;  46  N.  E.  1158;  Michigan  Mut.  Ben.  Ass'n  v.  Rolfe,  76 
Mich.  146;  42  N.  W.  1094;  Libby  v.  Libby,  37  Me.  359;  Bradshaw  v.  Mutual 
Life  Ins.  Co.,  187  N.  Y.  3'47;  10  Am.  Cas.  266. 
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take.'^  A  policy  payable  to  the  assured  can  be  disposed  of  by 
will,"  but  an  administrator  cannot  sue  on  a  policy  payable  to 
the  legal  heirs.''*  Where  he  has  collected  and  distributed  the 
fund  rights  of  a  claimant  may  be  losf^  The  laws  of  benefit 
societies  generally  provide  who  shall  take  in  default  of  a  valid 
designation  of  beneficiary,  or  in  case  the  beneficiary  dies  in  the 
lifetime  of  the  member.  If  there  is  no.  exercise  of  the  power  of 
designation,  or  if  the  member  survive  the  beneficiary,  there  may 
be  a  lapse  of  the  power  so  that  the  benefit  is  payable  to  no  one.'* 
It  has  been  held  that  if  the  original  designation  of  a  beneficiary 
is  void,  or  if  the  member  survives  the  beneficiary,  the  benefit  is 
for  the  legal  heirs  of  the  member  and  the  action  is  to  be  prose- 
cuted in  the  name  of  his  administrator,  who  is  the  proper  party 
to  receive  the  money.''  But  the  question  as  to  who  is  the  party 
entitled  to  receive  is  one  generally  determined  by  the  constitu- 
tion and  laws  of  the  society  and  has  already  been  considered." 
It  has  been  held  that  a  policy  of  life  insurance  issued  to  one  hav- 
ing no  insurable  interest  of  life  insurance  is  void  and  there  can  be 
no  recovery  thereon  because  it  is  a  wager  and  against  public 

72Eglar  V.  Equitable  L.  A.  Soc,  113  Wis.  90;  88  N.  W.  927;  Ives  v,  Mut. 
L.  Ins.  Co.,  129  N.  C.  28;  39  S.  E.  631;  Michigan  Mut.  L.  Ins.  Co.  v. 
Hosier,  140  Mich.  233;  103  N.  W.  596.  See  also  Andrus  v.  Ins.  Co.,  168 
Mo.  151;   67  S.  W.  582. 

73  Golder  v.  Chandler,  87  Mo.  63;  32  Atl.  784;  as  to  Tenn.  Statute,  Rose 
V.  ■Wortham,  95  Tenn.  505;  32  S.  W.  458;  30  L.  R.  A.  609. 

74  Schoep  V.  Bankers',  etc.,  Ass'n,  104  la.  354;  73  N.  W.  825. 

75  Voss  V.  Conn.  Mut.  L.  Ins.  Co.,  131  Mich.  597;  92  N.  W.  102.  See  also 
Stoll  V.  Mut.  Ben.  L.  Ins.  Co.,  115  Wis.  558;  92  N.  W.  277;  and  Kelly  v. 
Conn.  Mut.  L.  Ins.  Co.,  27  App.  Dlv.  336;  50  N.  Y.  Supp.  130.  Other  cases 
bearing  upon  the  right  to  sue  are  Phoenix  M.  L.  Ins.  Co.  v.  Opper,  75 
Conn.  295;  53  Atl.  586;  Leonard  v.  Harney,  173  N.  Y.  352;  66  N.  E.  2; 
Johnson  v.  Johnson,  24  Ky.  422;  57  S.  W.  469;  Travelers  Ins.  Co.  v. 
Healey,  164  N.  Y.  607;  58  N.  B.  1093;  affg.  25  App.  Div.  53;  49  N.  Y.  Supp. 
29;  Kollman  v.  Odd  Fellows,  etc.,  66  Minn.  88;  68  N.  W.  732;  Wolf  v. 
Pearce,  20  Ky.  L.  296;  45  S.  W.  865;  Bartlett  v.  Goodrich,  153  N.  Y.  421; 
47  N.  E.  794.    See  also  cases  cited  in  note  to  §  557. 

76  Ante,  Ch.  VII. 

77  Rice  v.  New  England  M.  Aid  Soc,  146  Mass.  286;  15  N.  E.  624;  Rindge 
V.  Same,  146  Mass.  286;  15  N.  E.  628;  Flynn  v.  Mass.  Ben.  Ass'n,  152 
Mass.  288;  25  N.  E.  716. 

78  Ante,  Ch.  VII. 
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policy,"  and  the  assignee  is  in  no  better  condition.^"  But  the 
more  modern  and  better  doctrine  is  that  the  contract  is  not  void,' 
but  the  payee  is  a  trustee  for  the  personal  representatives  of  the 
insured.'^  The  payee  of  a  policy  who  has  no  insurable  interest 
may  maintain  an  action  on  it,  but  this  does  not  preclude  the 
claim  of  the  legal  representatives  of  the  assured.'^  The  personal 
representatives  of  the  insured  on  a  life  insurance  policy,  taken 
out  by  one  who  has  no  insurable  interest  in  the  life  insured,  have 
no  right  of  action  on  such  a  policy  against  the  insurer,  for  there 
is  no  privity  of  contract  between  them,  and  the  insurer  is  not 
affected  by  a  notice  from  such  personal  representatives  not  to 
pay  over  the  money  upon  such  a  policy ;  '^  nor  has  the  administra- 
tor of  a  beneficiary  any  rights  which  could  be  violated  by  dece- 
dent in  his  lifetime,  hence  he  cannot  avoid  a  contract  because 
of  the  alleged  fraud  of  the  intestate ;  '*  nor  have  the  heirs  of  a 
beneficiary  any  claim  to  money  paid  over  on  a  void  contract.*' 
But  the  personal  representatives  of  the  insured  under  such  a 
policy  may  recover  its  proceeds,  if  the  money  thereon  has  been 
paid  to  one  not  having  an  insurable  interest,  less  the  premiums 
paid,**  unless  the  administrator  of  such  person  has  in  good  faith 
distributed  the  amount  so  collected.*''    A  payee  though  trustee 

78  Life  Insurance  Co.  v.  McCrum,  36  Kan.  148;  12  Pac.  517;  Ruse  v. 
Mut.  Ben.  L.  Ins.  Co.,  23  N.  Y.  516;  Helmetag  v.  Miller,  76  Ala.  183;  ante, 
§  393,  et  seq. 

80  Stambaugh  v.  Blake  (Pa.  St.),  15  Atl.  705. 

81  Mutual  L.  Ins.  Co.  v.  Blodgett,  8  T.  C.  A.  45;  27  S.  W.  286.  See  ante, 
§  303  for  other  cases. 

82  Pacific  M.  L.  Ins.  Co.  v.  Williams,  79  Tex.  633;  15  S.  W.  478. 

83  Bamberger  v.  United  Brethren,  etc.,  Soc.  (Pa.),  6  Atl.  41;  Coon  v. 
Swan,  30  Vt.  6. 

84  McFarland  v.  Creath,  35  M.  A.  112. 

85  Smith  V.  Pinch,  80  Mich.  332;  45  N.  W.  183. 

86  Gilbert  v.  Moose,  104  Pa.  St.  74;  49  Am.  570;  Warnock  v.  Davis,  104 
U.  S.  775;  Cammack  v.  Lewis,  15  Wall.  643;  Ami&k  v.  Butier,  111  Ind. 
578;  Helmetag  v.  Miller,  76  Ala.  183;  Dutton  v.  Willner,  52  N.  Y.  312; 
Drysdale  v.  Piggott,  8  DeG.  M.  &  G.  546;  Lea  v.  Hinton,  5  DeG.  M.  &  G. 
823;  Tateum  v.  Ross,  150  Mass.  440;  23  N.  E.  230.  See  also  N.  Y.  Life 
Ins.  Co.  V.  Davis,  96  Va.  737;  32  S.  E.  475;  L.  R.  A.  305;  Andrews  v. 
Union  Cent.  L.  Ins.  Co.,  92  Tex.  584;  50  S.  W.  572;  reversg.  (Tex.  Civ.  A.), 
44  S.  W.  610. 

87  Blake  V.  Metzgar,  150  Pa.  St.  29-1;   24  Atl.  755. 
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can  recover  the  full  amount  of  the  policy,^*  and  so  can  an  assignee 
wh^  holds  the  policy  as  collateral.*'  The  executor  of  the  insured 
cannot  recover  on  a  policy  payable  to  the  executor  of  insured  as 
against  the  assignee  of  the  policy  under  a  valid  assignment.^" 
A  policy  payable  to  the  legal  representatives  of  the  insured,  is- 
sued while  he  was  unmarried  but  who  afterwards  married,  is 
payable  to  the  executrix  and  not  to  the  next  of  kin.^^  If  the 
application  names  a  beneficiary  but  the  policy  does  not  the  per- 
son named  in  the  application  is  the  beneficiary.'^  Where  a  policy 
is  payable  to  the  wife  and  children  or  to  their  executors,  etc., 
a  grandchild  inherits  the  interests  of  its  parent,  who  died  before 
the  insured  but  was  living  when  the  policy  was  issued.''  The 
estate  of  a  wife,  who  died  before  the  insured  never  having  had 
a  child  but  who  left  a  will  is  entitled  to  the  proceeds  of  a  policy 
payable  to  her  or  in  event  of  her  prior  death  to  their  children,  she 
having  died  before  the  husband.'^  A  policy  payable  to  the  wife 
of  the  insured  if  living  and  if  not  living  to  the  children  or  if 
there  be  no  children  surviving  then  to  the  executors  or  assigns 
of  insured  vests  no  interest  in  the  wife  or  children  unless  living 
at  the  death  of  the  insured.'^  Where  the  policy  was  payable  to 
the  wife  of  the  insured  if  living  and  if  not  living  to  their  children 
and  insured  paid  the  premiums  on  the  policy,  it  was  held,""  that 
where  the  wife  died  childless  before  the  death  of  her  husband 
she  had  no  interest  that  could  pass  by  her  will.  Where  policies 
were  paid  by  the  company  without  knowledge  of  a  want  of 
insurable  interest  in  the  beneficiaries,  the  company  cannot  be 

88  Morgan  v.  Mutual  BeneHt  L.  Ins.  Co.  (N.  Y.),  82  N.  E.  438;  afCg.  104 
N.  y.  Supp.  185. 

89  Clark  V.  Equitable  Life  Asstir.  Soc,  133  Fed.  816. 

90  Harrison  v.  Northwestern  Mut.  L.  Ins.  Co.,  78  Vt.  473;   63  Atl.  321. 
81  New  York  Life  Ins.  Co.  v.  Kansas  City  Nat'l  Bk.,  121  Mo.  App.  479; 

97  S.  W.  195. 

92  Ogletree  v.  Hutchinson,  126  Ga.  454;  55  S.  E.  179. 

93Dielim  v.  Northwestern  Mut.  Life  Ins.  Co.,  129  Mo.  App.  256;  108 
S.  W.  139. 

94  In  re  Peckham,  29  R.  I.  250;  69  Atl.  1002.  See  also  Neal's  Admr.  v. 
Shirley's  Admr.,  137  Ky.  818;  127  S.  "W.  471;  Hutson  v.  Merrifield,  51 
Ind.  24. 

95  Succession  of  Roder,  121  La.  692;  46  Sou.  697. 

96  Bradshaw  v.  Mut.  Life  Ins.  Co.,  187  N.  Y.  347;  80  N.  E.  203;  10  Ann. 
Cas.  267. 
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required  to  pay  the  loss  a  second  time  but  the  beneficiaries  hold 
the  fund  in  trust  for  the  administrator  or  the  persons  legally  en- 
titled thereto,  and  an  action  should  be  brought  against  such 
payees.^''  An  accident  policy  payable  to  the  estate  of  the  insured 
in  trust  for  the  heirs  is  not  subject  to  the  payment  of  debts  or 
to  disposition  by  will  but  vests  it  in  the  personal  representative 
of  the  deceased  in  trust  for  the  heirs,  who  are  the  real  bene- 
ficiaries.** Where  a  widow  with  one  child  married  a  widower 
with  six  children  and  afterwards  two  children  were  born  to  them 
a  policy  taken  out  payable  to  the  wife  in  trust  for  herself  and 
their  children,  it  was  held  that  the  children  by  the  first  wife 
were  entitled  to  share  in  the  proceeds  of  the  policy.''  Under  a 
statute  which  provides  that  the  judgment  of  divorce  shall  contain 
an  order  restoring  to  each  party  the  property  which  either  has 
obtained  from  the  other  by  reason  of  the  marriage,  a  divorced 
wife  is  not  entitled  to  the  proceeds  of  a  life  insurance  policy  in 
which  she  was  named  beneficiary  and  which  was  paid  up  to  the 
tim^of  the  divorce,  the  dividends  thereafter  being  collected  by 
the  husband,  even  though  the  wife  was  allowed  to  retain  pos- 
session of  the  policy  itself,  since  the  proceeds  of  such  a  policy 
were  property  at  the  time  the  divorce  was  granted,  and  where 
such  a  paid-up  policy  was  payable  to  the  wife  conditional  that  if 
she  should  die  before  the  insured  it  should  be  paid  to  her  chil- 
dren, and  the  parties  are  subsequently  divorced  so  that  the  wife 
.loses  her  right  to  the  policy,  the  children  do  not  thereby  become 
entitled  to  the  proceeds  since  the  condition  upon  which  they  are 
to  become  beneficiaries  is  not  fulfilled,  but  the  amount  must  be 
paid  to  the  administrator  of  the  estate  of  the  insured.^""  The 
conclusion  of  the  court  in  this  case  is  evidently  opposed  to  the 
numerous  cases  holding  that  a  policy  of  insurance  valid  in  its 
inception  remains  so  and  if  no  right  to  change  the  beneficiary  is 
reserved  the  rights  of  the  wife  as  beneficiary  are  not  affected  by 
a  subsequent  divorce.^"^ 

97  Griffin's  Admr.  v.  Equitable  Assur.  Soc,  119  Ky.  856;  84  S.  W.  1164; 
Metropolitan  Life  Ins.  Co.  v.  Louisville  Trust  Co.,  28  Ky.  L.  426;  89  S.  W. 
268. 

88  Lewis  V.  Brotherhood  Ace.  Co.,  194  Mass.  1;   79  N.  E.  802. 

89  Lehman  v.  Lehman,  215  Pa.  344;  64  Atl.  598. 

100  Sea  V.  Conrad,  155  Ky.  51;  159  S.  W.  622;  Ann.  Cas.  1915,  p.  318. 

101  See  ante,  §  326. 
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§  557.    The  Same  Subject:    Examples  of  Construction. — The 

determination  of  the  rights  of  the  payees  in  life  insurance  con- 
tracts often  depends  upon  a  construction  of  the  particular  con- 
tract, as  modified  by  other  well-established  principles,  such  as  the 
law  of  insurable  interest  and  survivorship,  and  the  equitable 
claims  of  personal  representatives,  and  interested  parties.  These 
principles  have  already  been  discussed  under  appropriate  di- 
visions of  the  subject.  We  gather,  however,  in  a  note  to  this 
section,  a  number  of  cases  adjudicating  the  rights  of  various 
classes  of  claimants,  believing  that  they  can  be  given  here  with 
advantage,  although  many  sustain  principles  heretofore  discussed 
and  are  also  cited  in  previous  portions  of  this  work.^"^ 

102  If  the  beneficiary  dies  simultaneously  with  the  member,  there  is  a 
lapse  of  designation  and  the  benefit  will  go  as  provided  in  such  cases. 
Paden  v.  Briscoe,  81  Tex.  563;  17  S.  W.  42;  Fuller  v.  Linzee,  135  Mass. 
468.  But  see,  to  the  contrary,  Cowman  v.  Rodgers,  73  Md.  403;  21  Atl.  64. 
Where  the  policy  named  a  different  beneficiary  than  the  application.  It 
has  been  held  that  the  former  will  govern.  Hunter  v.  Scott,  108-  N.  C. 
213;  12  S.  E.  1027.  But  not  so  where  the  application  is  by  the  certificate 
made  part  of  the  contract.  Eckler  v.  Terry,  95  Mich.  123;  54  N.  W.  704. 
See  ante,  §  348.  And  a  policy  is  admissible  in  evidence  although  it  does 
not  name  any  beneficiary,  if  evidence  follows  showing,  by  th'e  application, 
the  beneficiary  Intended.  Norristown  Title,  etc.,  Co.  v.  Jno.  Hancock  Mut. 
L.  Ins.  Co.,  132  Pa.  St.  385;  19  Atl.  270.  A  policy  payable  to  the  order 
of  the  assured  is  assets  of  his  estate,  as  Is  one  payable  to  the  assured. 
(Boyden  v.  Mass.  L.  Ins.  Co.,  153  Mass.  544;  27  N.  E.  669;  In  re  Knoedler, 
68  Hun,  150;  22  N.  Y.  Supp.  608.)  Where  a  policy  was  made  payable  to 
a  trustee  for  the  benefit  of  the  mrother  of  the  assured,  it  has  been  held 
(Bancroft  v.  Russell,  157  Mass.  47;  31  N.  E.  710)  that  upon  her  death  In 
the  lifetime  of  the  assured  a  resulting  trust  followed  in  favor  of  such 
assured;  and  it  has  also  been  held  (Shields  v.  Sharp,  35  Mo.  App.  178) 
that  where  a  father  insures  his  own  life  for  the  benefit  of  his  children 
who  were  named  in  the  certificate,  and  some  died  during  his  lifetime,  he 
can,  witb>  the  consent  of  the 'company,  substitute  other  beneficiaries  for 
those  deceased,  but,  if  he  does  not,  he  will  take  an  Inheritable  share  in 
the  interest  of  the  deceased  beneficiaries  and  such  share  at  his  death  will 
go  to  his  personal  representatives.  See  also  Wolf  v.  Pearce,  20  Ky.  L. 
296;  45  S.  W.  865.  Where  an  endowment  policy  was  payable  to  hte 
assured  at  the  end  of  15  years,  or,  in  case  of  his  death,  to  his  wife,  her 
right  depends  upon  his  death  during  the  period.  Miller  v.  Campbell,  22^ 
N.  Y.  Supp.  388;  distinguishing  Brick  v.  Campbell,  122  N.  Y.  388;  25  N.  E. 
493;  Lamberton  v.  Bogart,  46  Minn.  409;  49  N.  W.  230;  Union  Central  L. 
Ins.  Co.  V.  Woods,  11  Ind.  App.  335;  37  N.  E.  180.    A  policy  payable  to 
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§  558.  Rights  of  Creditors  When  Payees  in  Policies — As- 
signees.— Policies  of  life  insurance  are  frequently  made  payable, 
or  assigned,  to  creditors  of  the  insured.  In  such  cases  questions 
have  often  arisen  as  to  who  was  entitled  to  recover  and  as  to 
the  amount  of  the  recovery.  It  seems  settled  that  if  there  is  only 
a  reasonable  margin  between  the  amount  of  the  debt  and  that 

the  wife  and  children  of  the -assured  Is  payable  to  the  wife  and  the  chil- 
dren then  In  being  to  the  exclusion  of  after-born  children.  Connecticut 
Mut.  L.  Ins.  Co.  V.  Baldwin,  15  R.  I.  106;  23  Atl.  105.  Otherwise  in  case 
of  a  benefit  certificate.  (See  ante,  §  341.)  Where  the  administrator  got 
possession  of  the  policy  and  collected  the  same,  an  administrator  in  an- 
other State  cannot  recover  on  the  same  policy.  Morrison  v.  Mut.  L.  Ins. 
Co.,  10  N.  Y.  Supp.  445.  Nor  can  an  administrator  maintain  an  action  on 
a  contract  payable  to  the  heirs  of  the  assured,  but  the  heirs  can  recover 
on  such  acontract,  although  the  deceased  in  his  lifetime  might  have  recov- 
ered a  part  through  sickness.  Bomash  v.  Supreme  Sitting,  etc.,  Iron  Hall, 
42  Minn.  241;  44  N.W.  12.  Where  a  policy  was  taken  out  by  a  husband 
payable  to  his  wife  and  afterwards  exchanged  for  one  payable  to  his  chil- 
dren, and  the  guardian  of  the  latter,  upon  the  death  of  the  assured,  col- 
lected the  amount,  the  wife  cannot  maintain  in  an  action  against  the 
guardian  because  there  is  no  privity  of  contract.  Wheeler  v.  Mortland, 
21  111.  App.  177.  The  pendency  of  a  suit  in  one  State  is  no  bar  to  a  suit 
in  another  State  on  the  same  policy.  Smith  v.  N.  Y.  L.  Ins.  Co.,  57  Fed. 
33;  Insurance  Co.  v.  Woodworth,  111  U.  S.  138.  And  in  a  suit,  brought 
In  California  by  an  administrator  of  the  assured,  where  it  appears  that 
the  assignment  of  the  policy  was  made  with  the  intent  to  defraud  the 
wife,  such  conveyance  will  be  set  aside,  if  in  violation  of  the  laws  of  the 
State  where  the  suit  is  brought,  and  the  estate  situated,  although  the  con- 
veyance might  have  been  valid  by  the  laws  of  Illinois  where  it  was  made. 
Smith  V.  N.  Y.  L.  Ins.  Co.,  57  Fed.  33.  As  to  effect  of  a  domicile  of  party 
claiming.  McCtrew  v.  Mutual  L.  Ins.  Co.,  132  Cal.  85;  64  Pac.  103.  In  a 
recent  case  a  member  of  a  society  procured  a  benefit  certificate  naming 
his  wife  as  beneficiary;  she  died-  before  her  husband,  leaving  a  will  de- 
vising all  her  property  to  her  husband  during  his  life  and  after  his  death 
to  her  daughter,  and  the  husband  also  made  a  will  giving  the  proceeds 
of  the  certificate  to  his  daughter;  it  was  held.  Brew  v.  Clement,  48  Kan. 
386;  29  Pac.  704,  that  the  proceeds  of  the  certificate  became  the  property 
of  the  daughter.  If  the  beneficiary  nanied  in  the  certificate  has  received 
the  same  upon  an  agreement  to  hold  the  proceeds  in  trust  for  the  former 
beneficiaries,  such  person  cannot,  after  receiving  the  proceeds,  refuse  to 
pay  them  over  in  accordance  with  the  agreement,  or  the  ground  that  the 
first  beneficiaries  had  no  insurable  interest  in  the  life  of  the  deceased. 
Hurd  V.  Doty,  86  Wis.  1;  56  N.  W.  371,  citing  numerous  cases  to  the  effect 
that  if  A  received  money  from  B  for  the  purpose  of  paying  it  to  C  upon 
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of  the  insurance  the  creditor  can  recover  and  retain  the,  entire 
proceeds.^"'  But  where  the  excess  of  the  policy  over  the  debt 
is  so  large  as  to  indicate  a  wagering  transaction,  the  creditor,  if 
he  collects  the  entire  amount,  can  hold  only  the  amount  of  his 
debt  and  the  premiums  paid  by  him,  if  any,  with  interest,  and 
must  account  to  the  personal  representatives  of  the  insured  for 
the  balance.^"*  The  Supreme  Court  of  Pennsylvania  on  two  oc- 
casions ^"^  has  said  that  the  amount  gi  a  policy  taken  out  by  a 
creditor  on  the  life  of  his  debtor  ought  to  be  limited  to  the 
amount  of  the  debt  with  interest  thereon  during  the  expectancy 
of  the  life  insured,  according  to  the  Carlisle  tables,  and  the  prem- 
iums. If  a  policy  of  life  insurance  is  valid  when  issued  it  does 
not  cease  to  be  so  by  the  termination  of  the  interest  of  the  in- 
sured in  the  life  insured,  nor  is  it  ^affected  by  the  subsequent 
diminution  of  such  interest,  unless  it  is  so  stipulated  in  the  con- 

an  agreement  between  them,  he  cannot  retain  the  money  so  received  on 
the  ground  that  the  agreement  betwen  B  and  C  was  illegal.  Where  two 
claimants  paid  the  premiums,  the  amount  of  the  policy  will  be  divided  in 
proportion  to  the  amount  paid  by  each.  Brashears  v.  Metropolitan  L.  Ins. 
Co.,  1  App.  D.  C.  420;  Maher  v.  Manhattan  L.  Ins.  Co.,  87  Tex.  169;  27 
S.  W.  124.  As  to  various  questions  arising  under  assignments.  Hlrsch 
V.  Mayer,  31  App.  Dlv.  627;  54  N.  Y.  Supp.  1075;  Dusenberry  v.  Mut.  Life 
Ins.  Co.,  188  Pa.  St.  454;  41  Atl.  736;  Lehman  v.  Gunn,  124  Ala.  213; 
27  Sou.  475;  51  L.  R.  A.  112.  As  to  assignee  of  firm.  Bartlett  v.  Goodrich, 
91  Hun,  642;  36  N.  Y.  Supp.  770;  aftd.  153  N.  Y.  421;  47  N.  E.  794.  As  to 
debt  not  due.  Hale  v.  Life  Invest.  Co.,  65  Minn.  548;  68  N.  W.  182.  Gen- 
erally as  to  questions  of  rights  under  policies.  Metropolitan  L.  Ins.  Co. 
-v.  Anderson,  79  Md.  375;  20  Atl.  606;  Hall  v.  American,  etc.,  Ass'n,  96  Ga. 
413;  23  S.  E.  310;  Rosenberry  v.  Fidelity,  etc.,  Ass'n,  14  Ind.  App.  625; 
43  N.  E.  317. 

103  Amlck  V.  Butler,  111  Ind.  578;  12  N.  E.  518;  Batdorff  v.  Fehler  (Pa.), 
9  Atl.  468;  Grant  v.  Kline,  115  Pa.  St.  616;  9  Atl.  150.  As  to  tontine 
insurance:  Hill  v.  U.  S.  Life  Ass'n,  154  Pa.  St.  29;  25  Atl.  771.  Agree- 
ment to  pay  funeral  expenses:  Burke  v.  Prudential  Ins.  Co.,  155  Pa.  St. 
295;  26  Atl.  445.    See  also  ante,  §  295,  et  seq. 

104  Ruth  V.  Katterman,  112  Pa.  St.  251;  Gilbert  v.  Moose,  104  Pa.  St. 
74;  Cooper  v.  Schaefer  (Pa.),  11  Atl.  548;  Coon  v.  Swan,  30  Vt.  6;  War- 
nock  V.  Davis,  104  U.  S.  775;  Cammaclc  v.  Lewis,  15  Wall.  643;   Downey 

,v.  HofCer,  110  Pa.  St.  109;  20  Atl.  655.    See  ante,  §  295,  et  seq.,  for  a  dis- 
cussion of  the  subjer-.  of  insurable  interest. 

log  Grant  v,  Kline,  115  Pa.  St.  618;   9  Atl.  150;   Cooper  v.  Schaefer,  11 
,Atl.  548. 
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tract.^"^  If  the  policy  is  not  open  to  the  taint  of  being  a  gambling 
transaction  the  death  of  the  assured  within  a  brief  period  will 
not  defeat  the  right  of  the  payee  to  recover  and  retain  the  whole 
proeeeds.i"'^  If  the  policy  is  taken  out  by  the  creditor  on  the 
life  of  his  debtor,  who  pays  the  premiums,  upon  the  payment  of 
the  debt  the  debtor  is  subrogated  to  the  rights  of  the  Creditor. 
But  if  the  creditor  pays  the  premiums  then  his  right  to  recover 
is  not  affected  by  the  diminution,  or  payment,  of  th§  debt,  or  a 
subsequent  cessation  of  insurable  interest,  nor  by  the  fact  that 
the  debt  is  barred  by  statute  of  limitations  or  a  discharge  in 
bankruptcy.  This  has  long  been  the  rule  in  England  where  even 
though  the  debtor  knows  that  his  creditor  intends  to  insure  his 
life  and  regulates  his  conduct  accordingly,  still  if  the  creditor 
pays  the  premiums  and  has  no  bargain  with  the  debtor  for  re- 
payment nor  charges  the  premiums  to  him,  neither  the  debtor  nor 
his  representatives  have  any  claim  to  the  money.^°*  And  that 
this  is  the  rule  also  in  America  can  hardly  be  doubted.  In  a 
case  in  the  Supreme  Court  of  New  York,  afterwards  affirmed 
by  the  Court  of  Appeals,'-"'  the  fact  were  these:  The  creditor, 
acting  in  his  own  behalf,  and  not  under  an  agreement  with, 
or  as  an  agent  of  the  debtor,  procured  a  policy  of  insurance  to 
be  issued  upon  the  life  of  the  latter,  to  an  amount  not  exceeding 
the  then  existing  debt  of  the  latter  to  him,  and  himself  paid  the 
premiums  falling  due  thereon  up  to  the  time  of  the  debtor's 
death.  Prior  to  the  death  of  the  debtor,  the  debt  was  partially 
or  fully  paid  and  the  debtor  had  received  a  discharge  in  bank- 

106  Conn.  Mut.  L.  Ins.  Co.  v.  Schaefer,  94  U.  S.  457;  Dalby  v.  India  & 
London  L.  Ass.  Co.,  15  C.  B.  365;  28  E.  L.  &  E.  312;  Preston  v.  Neele,  12 
Ch.  Div.  760;  Sides  v.  Knickerbocker  L.  Ins.  Co.,  16  Fed.  650;  Scott  v. 
Dickson,  108  Pa.  St.  6. 

loTUlrlch  V.  Reinoehl,  143  Pa.  St.  238;  22  Atl.  862;  Shaffer  v.  Spangler, 
144  Pa.  St.  223;   22  Atl.  865. 

108  Courtney  v.  Wright,  2  Giff.  337;  6  Jur.  (n.  s.)  1283;  9  W.  R.  153; 
Morland  v.  Isaac,  20  Beav.  389;  Holland  v.  Smith,  6  Esp.  11;  Bruce  v. 
Garden,  5  L.  R.  Ch.  32;  39  L.  J.  Ch.  334;  18  W.  R.  384;  Knox  v.  Turner, 
5  L.  R.  Ch.  515;  39  L.  J.  Ch.  750;  23  L.  T.  R.  227;  18  W.  R.  873;  Preston 
V.  Neele,  12  Ch.  D.  760;  40  L.  T.  303;  27  W.  R.  642;  Freme  v.  Brade,  2 
DeG.  &  J.  582;  27  L.  J.  Ch.  697;  4  Jur.  (n.  s.)  748. 

109  Ferguson  v.  Mass.  Mut.  L.  Ins.  Co.,  32  Hun,  306;  102  N.  Y.  647.  See 
also  Manhattan  L.  Ins.  Co.  v.  Hennessy,  39  C.  C.  A.  625;  99  Fed.  64;  Town- 
send  V.  Tyndale,  165  Mass.  293;  43  N.  E.  107. 
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ruptey.  In  an  action  on  the  poliej  the  defense  was  a  total  want 
of  insurable  interest  prior  to,  and  at,  and  after  the  issuing  of  the 
policy.  The  Supreme  Court  held  the  company  liable  and  in  the 
course  of  the  opinion ^^^  said:  "There  being  a  debt  at  the' time 
the  policy  is  issued  it  is  then  valid.  It  contains  no  condition  re- 
ferring *to  the  continuance  of  the  indebtedness.  But  on  the  con- 
trary, the  policy  evidences  a  flat  and  positive  promise  to  pay  a 
given  sum  ^t  the  termination  of  the  life  named.  Death  removes 
the  last  condition  precedent  except,  perhaps,  the  delivery  of 
proofs  of  the  death.  Then  the  holder  becomes  entitled  to  demand 
the  sum  named  in  the  promise.  Of  course,  in  fire  policies,  the 
nature  of  the  promise  is  different.  That  is  a  contract  of  indem- 
nity against  loss.  The  nature  and  extent  of  the  loss  must  be 
shown,  and  only  to  the  making  good  of  the  loss  is  the  insurer 
bound  in  the  very  terms  of  his  contract.  No  statute  has  gone  so 
far  as  to  declare  that  a  life  policy,  valid  in  its  inception  because 
of  a  creditor's  interest  in  the  life  of  his  debtor,  shall  be  invalid 
the  moment  the  debt  is  paid.^*^  Besides,  from  the  nature  of  the 
contract,  which  is  paid  for  by  the  creditor,  he  needs  the  payment 
of  the  policy  to  do  complete  justice  to  him.  Suppose  he  has  re- 
ceived, subsequent  to  payment  of  premiums  for  years,  the  debt 
due  from  his  debtor,  he  has  thus  received  only  what  it  may -be 
assumed  he  has  advanced  or  loaned  to  his  debtor.  He  has  re- 
ceived nothing  for  the  series  of  premiums  he  has  delivered  over 
from  year^to  year  to  the  insurer  to  keep  alive  the  policy.  So,  too, 
in  the  case  at  hand,  if  we  were  to  hold  that  the  policy  was 
avoided  by  payment  or  discharge  in  bankruptcy  of  the  debt,  the 
creditor  would  surely  be  the  loser  of  the  premiums  paid  after 
the  payment  of  his  debt  or  the  discharge  in  bankruptcy,  and  the 
insurance  company  would  be  the  gainer.  It  would  keep  in  its 
coffers  moneys  which  it  received  as  a  consideration  for  its  prom- 
ise, which  it  had  not  kept.  It  would  be  the  gainer  by  the  inci- 
dental circumstance  that  the  debtor  had  paid  only  what  he  justly 
owed  his  creditor  or  what  he  had  escaped  paying  by  obtaining 
a  discharge  in  bankruptcy.  Surely  no  such  contingency  was 
taken  into  mind  or  measured  in  fixing  the  amount  of  premiums 
demanded  for  the  policy.     That  amount  was  ascertained  by  the 

11032  Hun,  306,  supra. 

Ill  Goodwin  v.  Mass.  M.  L.  Ins.  Co.,  73  N.  Y.  497. 
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standard  tables  relating  to  the  probabilities  of  human  life  upon 
which  life  insurance  companies  anchor  when  they  fix  and  deter- 
mine the  schedule  of  premiums  to  be  exacted  in  the  conduct  of 
their  business.  We  are,  upon  principle,  prepared  to  agree  with 
the  English  court  in  its  conclusion  in  Dalby  v.  India  &  London 
L.  Ins.  Co.^^^  Indeed,  we  think  the  doctrine  of  that  ease  has  been 
accepted  in  this  State,  and  that  both  upon  principle  and  authority 
we  should  say  that  the  insurer  is  bound  to  fulfill  its  contract, 
valid  in  its  inception,  notwithstanding  the  debtor  upon  whose  lifei 
it  runs  may  have  paid  his  creditor  or  obtained  a  discharge  in 
bankruptcy  therefrom.' '  ^^^  If  a  policy  is  effected  by  the  cred- 
itor, either  directly  or  indirectly,  on  the  life  of  his  debtor,  and 
at  the  expense  of  the  latter,  under  circumstances  which  show  that 
the  insurance  was  intended  as  a  security  or  indemnity  to  the 
creditor,  he  is  bound  on  payment  of  the  debt  to  deliver  up  the 
policy.^^*  And  generally  the  right  of  the  creditor  is  limited  by 
the  amount  of  the  debt.^^'  And  so  where  the  policy  is  payable 
to  the  creditor  upon  the  death  of  the  debtor  the  legal  repre- 
sentatives of  the  latter  are  entitled  to  the  proceeds  of  the  policy 
after  payment  of  the  debt  and  premiums,  provided  the  premiums 

112 15  C.  B.  365;  28  E.  L.  &  B.  312. 

113  The  court  cites  Eawls  v.  Am.  L.  Ins.  Co.,  27  N.  Y.  282;  36  Barb.  357; 
St.  John  V.  Am.  Mut.  L.  Ins.  Co.,  13  N.  Y.  31,  and  note  at  p.  41;  Olmstead 
V.  Keyes,  85  N.  Y.  593. 

114  Grotty  V.  Union  Mut.  L.  Ins.  Co..  144  U.  S.  621;  12  S.  0.  749;  Roller 
v.  Moore's  Adm.,  86  Va.  512;  10  S.  E.  241;  Goldbaum  v.  Blum,  79  Tex. 

'  638;  15  S.  W.  564;  Courtney  v.  Wright,  2  GifC.  337;  6  Jur.  (n.  s.)  1283; 
3  L.  T.  433;  9  W.  R.  153;  Holland  v.  Smith,  6  Esp.  11;  Cushman  v.  Family 
Fund,  etc.,  Soc,  13  N.  Y.  Supp.  428. 

115  Metropolitan  L.  Ins.  Co.  v.  O'Brien,  92  Michr.  584;  52  N/  W.  1012,  and 
cases  last  cited.  See  also  to  the  same  effect,  Barbour  v.  Larne,  106  Ky. 
546;  51  S.  W.  5;  Andrews  v.  Union  Cent.  L.  Ins.  Co.,  24  Tex.  Civ.  A.  425;  58 
S.  W.  1039;  Mut.  L.  Ins.  Co.  v.  Richards,  99  Mo.  App.  88;  72  S.  W.  487; 
Jones  V.  N.  Y.  Life  Ins.  Co.,  15  Utah,  522;  50  Pac.  620;  Wheeland  v.  At- 
wood,  42  "W.  N.  C.  178.  As  to  debt  not  due.  Hale  v.  Life  Ins.  Co.,  65  Minn. 
548;  68  N.  W.  182.  As  to  reservation  to  assignor  being  good  though 
assignee  paid  more  in  premiums  than  the  share  coming  to  him.  Light  v. 
Lauser,  174  Pa.  St.  608;  34  Atl.  350.  As  to  rights  of  creditors  where 
amount  paid  for  premiums  exceeds  that  allowed  by  law.  Sternberg  v. 
Levy,  159  Mo.  617;  60  S.  W.  1114;  53  L.  R.  A.  438.  See  also  Sticken  v. 
Schmidt,  64  Ohio  St.  354;  60  N.  E.  561.  Rights  under  Mississippi  statute, 
Coatea  v.  Worthy,  72  Miss.  575;  18  Sou.  916. 
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on  such  policy  have  been  either  paid  by  the  debtor,  or  with  his 
express  or  implied  assent  charged  to  him  by  the  creditor.^"  The 
payee  in  a  policy  may  be  held  to  be  a  trustee."''  The  tendency 
of  later  decisions  is  to  look  upon  policies  of  life  insurance  as 
property  susceptible  of  pledge  or  sale  and  while  speculative,  or 
gambling,  contracts  of  life "  insurance  are  still  under  the  ban 
bona  fide  dealings  are  upheld.^^'* 

§  559.  The  Same  Subject  Continued.— It  is  a  question  of  fact 
whether  the  policy  was  intended  for  the  person  named  as  payee, 
absolutely,  or  only  as  a  security,  or  collateral  for  a  debt.^^*  Where 
a  policy  is  assigned  as  collateral  for  advances  the  legal  title  passes 
and  the  assignee  cannot  be  made  to  give  up  the  policy  unless 
such  advances  are  paid.^^'  A  proviso  in  a  policy,  payable  to  a 
person,  or  his  assignee,  that  a  claim  by  the  assignee  shall  be 
subject  to  proof  of  interest,  does  not  apply  to  one  who  holds  it  as 
collateral  for  a  debt,  since  the  assignee  is  a  mere  trustee  for 
the  debtor  and  must  account  for  any  surplus  after  payment  of 
the  debt.^^"  Where  a  policy  was  pledged  for  a  debt  and  the 
creditor,  on  tender  of  the  debt,  refused  to  deliver  the  policy,  but 
surrendered  it  to  the  company,  it  was  held  that  the  company  was 
liable  to  the  executor  of  the  assured.^^^  And  where  the  executor 
paid  oif  the  creditor  and  took  an  assignment  of  the  policy  to  him- 
self it  was  held  upon  well-settled  principles,  that  he  was  only 
entitled  to  the  amount  paid  by  him  to  such  creditor.^^^  The 
statute  of  limitations  does  not  forbid  a  creditor  in  an  accounting 
at  the  maturity  of  a  policy  from  recovering  premiums  for  a 

116  Morland  v.  Isaac,  20  Beav.  389;  24  L.  J.  Ch.  840;  1  Jur.  (n.  s.)  989; 
Bruce  v.  Garden,  8  L.  R.  Eq.  430;  20  L.  T.  1002;  17  W.  R.  990;  Tateum 
V.  Ross,  150  *Iass.  440;  Levy  v.  Gilliard,  76  Tex.  400;  13  S.  W.  304;  Cau- 
tliorn  v.  Perry,  76  Tex.  383;  13  S.  W.  268;  ante,  §  395,  and  as  to  wife's 
policy,  §  389. 

117  Clarke  v.  Callahan  (Md.),  66  Atl.  618;  10  L.  R.  A.  (rr.  s.)  616,  and 
notes. 

117a  See  ante,  Chapter  VII,  Insurable  Interest,  and  Chapter  IX,  Assign- 
ment, for  further  discussion. 

118  Appeal  of  Weiss,  133  Pa.  St.  84;  19  Atl.  311;  Tenant  v.  Dudley,  22 
N.  Y.  Supp.  876.    See  ante,  §  301. 

119  Oilman  v.  Curtis,  66  Cal.  116. 

i20Curtiss  V.  Etna  Ins.  Co.,  90  Cal.  245;  27  Pac.  211. 

121  Hicks  V.  National  L.  Ins.  Co.,  9  C.  C.  A.  215;  60  Fed.  690. 

i22Burnam  v.  "White,  16  Ky.  L,  241;  22  S.  W.  555. 
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period  longer  than  six  years. ^^'  A  purchaser  of  a  policy  at 
judicial  sfle  acquires  only  a  lien  for  purchase  price  and  interest 
and  such  premiums  as  he  may  pay  with  interest.^^*  Under  the 
bankrupt  law  and  the  rulings  of  the  Supreme  Court  in  Grigsby 
V.  Russell,^^^  and  those  of  other  courts  it  is  doubtful  if  this  prin- 
ciple will  be  generally  approved.^^* 

§  560.  Liens  on  Insurance  Money. — The  voluntary  payment  of 
premiums  on  a  life  insurance  policy  by  a  stranger  confers  upon 
the  payor  no  interest  in  the  policy.^^'  Otherwise  if  the  premiums 
or  assessments  are  paid  by  a  person  at  the  request  of  the  member, 
and  the  fact  that  the  certificate  is  payable  to  the  wife  of  the 
member  does  not  affect  the  right  of  such  person  to  reimburse- 
ment.^^' Where  a  beneficiary  cannot  take  because  not  within  the 
charter  classes  he  will  have  a  lien  for  amount  of  assessments 
paid.^^'  A  trustee  of  a  life  policy  cannot  retain  from  the  amount 
collected  the  premiums  paid  by  him  to  keep  the  policy  alive,  his 
claim,  if  any,  being  against  the  estate  of  the  assured.^^"    Where 

123  "Walker  v.  Larkln,  127  Ind.  100;  26  N.  E.  684.      . 

124  Irons  V.  United  States  Life  Ins.  Co.,  128  Ky.  640;  108  S.  W.  904. 

125  222  U.  S.  149. 

126  See  ante,  §  393. 

127  Burridge  v.  Rowe,  1  Y.  &  C.  C.  C.  183;  Strultt  v.  Tippelt,  62  L.  T. 
475.  To  tbe  same  effect  is  Grand  Lodge,  etc.,  v.  Cleghorn  (T.  C.  A.),  42 
S.  W.  1043.  See  also  Knights  of  Columbus  v.  Mclneny,  153  Mich.  574; 
117  N.  W.  166;  Hall  v.  Prudential  Ins.  Co.,  130  N.  J.  Supp.  355;  72  Wis. 
R.  525;  Kerr  v.  Crane,  212  Mass.  224;  98  N.  E.  783;  Perkinson  v.  Clarke, 
135  Wis.  584;  116  N.  W.  229;  Supreme  Lodge,'  etc.,  v.  Hine,  82  Conn.  315; 
73  Atl.  791. 

128  McDonald  v.  Humphries,  56  Ark.  63;  19  S.  W.  234;  distinguishing 
Johnson  v.  Knights  of  Honor,  63  Ark.  255.  See  also  Morgan  v.  Mutual 
Ben.  L.  Ins.  Co.,  116  N.  Y.  Supp.  989;  132  App.  Div.  455;  affd.  197  N.  Y. 
607;  91  N.  E.  1117;  Morgan  v.  Mut.  Benefit  L.  Ins.  Co.,  16  Cal.  App.  85; 
116  Pac.  385.  See  also  O'Brien  v.  Grand  Lodge  A.  O.  U.  W.  (Mass.),  Ill 
N.  E.  955. 

129  Tepper  v.  Supreme  Counc,  59  N.  J.  Eq.  321;  45  Atl.  Ill;  Fodell  v. 
Miller,  193  Pa.  St.  570;  44  Atl.  919;  'Fodell  v.  R.  A.,  44  W.  N.  C.  498.  See 
as  to  claim  of  divorced  wife.  Hatch  v.  Hatch,  35  Tex.  Civ.  A.  373;  80  S.  W. 
411.  As  to  illegal  loan  by  company.  Hoover  v.  Union  Cent.  L.  Ins.  Co.,  6 
Ohio  Dec.  432.  As  to  pledge.  Dickey  v.  Pocomoke,  etc.,  89  Ind.  280:  43 
Atl.  33. 

130  Love  V.  Love  (Pa.)  12  Atl.  498.  This  case  is  very  brief  and  the  rea- 
sons for  tl»e  court's  coilclusions  are  not  stated, 
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the  mortgagor  of  a  policy  of  life  insurance,  however,  became 
bankrupt,  but  continued  until  his  death  to  pay  the  premiums,  it 
was  held  that  his  legal  personal  representatives  were  entitled  to 
a  lien  on  the  policy  money  for  the  amount  of  the  premiums  so 
paid  with  interest.^^^  In  England  it  is  more  common  than  in 
this  country  for  life  insurance  policies  to  he  mortgaged  for  debts, 
and  numerous  questions  have  there  arisen  as  to  liens  on  the  in- 
surance money.  In  Leslie  v.  French,^^^  it  was  held  that  neither 
a  stranger  nor  a  part  owner  who  pays  the  premiums  on  a  policy 
of  assurance,  is  entitled  to  any  lien  on  the  policy  for  those  pay- 
ments except  under  the  following  circumstances:  1.  By  a  con- 
tract with  the  beneficial  owner  of  the  policy.^^'  2.  By  reason 
of  the  right  of  the  trustees  to  an  indemnity  out  of  the  trust  prop- 
erty for  money  expended  by  them  in  its  preservation.^^*  3.  By 
subrogation  to  these  rights  of  the  trustees  of  some  person  who 
may  have  advanced  money  at  their  request,  for  the  preservation 
of  the  property.^'^  4.  By  reason  of  the  right  vested  in  mort- 
gagees or  other  persons  having  a  charge  upon  the  policy,  to  add 
to  that  charge  any  moneys  which  have  been  paid  by  them  to 
preserve  the  property.  Priorities  of  mortgagees  and  creditors 
are  determined  in  cases  involving  the  disposition  of  proceeds  of 
life  insurance  policies  as  when  other  choses  in  action  are  in- 
volved. A  verbal  notice  to  an  insurance  company  of  an  assign- 
ment of  policy  is  sufficient  to  give  priority  over  subsequent  as- 
signee.^^^    Where  several  incumbrances  or  liens  exist  on  several 

131  Shearman  v.  British  Empire,  etc.,  Ins.  Co.,  14  L.  R.  Eq.  4;  41  L.  J. 
Ch.  466;   26  L.  T.  R.  570;   20  W.  R.  620. 

132  23  Ch.  D.  552;  52  L.  J.  Ch.  762;  48  L.  T.  564;  31  W.  R.  561;  In  re 
"Winchelsea,  39  Ch.  D.  168. 

133  Alwin  V.  witty,  30  L.  J.  Ch.  860;  9  W.  R.  720. 

134  Clack  V.  Holland,  2  W.  R.  '402;  9  Beav.  262;  Gill  v.  Downing,  17  L.  R. 
Eq.  316;  30  L.  T.  157;  22  W.  R.  360;  Todd  v.  Moorhouse,  23  W.  R.  155; 
L.  R.  19  Eq.  69. 

135  See  cases  cited  last,  supra. 

136  North  British,  etc.,  Co.  v.  Hallett,  7  Jur.  (n.  s.)  1263;  9  W.  R.  880. 
For  other  cases  involving  notice  to  the  company  of  assignment,  see  AUet- 
son  V.  Chichester,  10  L,.  R.  C.  P.  319;  44  L.  J.  C.  P.  153;  32  L,.  T.  151; 
28  W.  R.  393;  In  re  Hickey,  10  Ir.  R.  Eq.  117  C.  A.;  In  re  Currle,  13  L.  R. 
Eq.  188;  41  L.  J.  Bk.  55;  20  W.  R.  363;  In  re  Russell,  15  L.  R.  Eq.  26; 
27  L.  T.  706;   21  W.  R.  97. 
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policies  the  securities  will  be  marshaled  if  necessary  to  do  jus- 
tice."' 

§  561.  Same  Subject  —  Payment  of  Premiums  with  Stolen 
Money. — It  is  an  interesting  question  whether,  when  it  is  shown 
that  the  premiums  on  a  life  insurance  policy  have  been  paid 
with  the  money  of  another,  for  example  by  embezzled  funds,  the 
person  from  whom  the  money  was  embezzled  can  follow  the  fund 
and  recover  the  amount  of  the  insurance.  Such  a  question  was 
decided  by  the  Court  of  Appeals  of  New  York.^^^  In  ,this  case 
the  decedent  misappropriated  money  of  a  partnership  of  which 
he  was  a  member  and  applied  a  portion  thereof  to  the  payment 
of  premiums  of  life  insurance  procured  by  him  for  his  wife's 
benefit.  The  amount  misappropriated  exceeded  the  amount  of  the 
policies.  It  was  held  that  the  surviving  partner  could  recover 
such  proceeds,  the  wife's  insurable  interest  in  the  life  of  the 
decedent  not  being  property  in  the  sense  that  it  is  mingled  with 
the  money  converted  so  that  only  the  amount  of  premiums  could 
be  recovered.  The  case  of  Holmes  v.  Gilman,  supra,  is  evidently 
based  on  the  opinion  of  the  New  Jersey  Court  of  Appeals  in 
Shaler  v.  Trowbridge.^^'  This  was  a  case  where  one  Trowbridge 
was  the  managing  partner  of  a  firm  engaged  in  business  and 
he  converted  to  his  use  large  sums  of  money  from  the  partner- 
ship funds  through  checks  which  were  not  entered  on  the  books 
of  the  company  and  with  these  funds  so  wrongfully  taken  he  pur- 
chased certain  real  estate  and  took  out  forty  thousand  dollars  of 
life  insurance  originally  payable  to  himself,  but  afterwards  as- 
signed to  his  wife.  All  the  premiums  were  paid  with  the  funds 
of  the  firm  and  the  indebtedness  of  Trowbridge  to  the  firm  ex- 

ij^Ford  V.  Tynte,  41  L.  J.  Ch.  TS8;  27  L.  T.  304;  Heyman  v.  Dubois,  13 
L.  R.  Bq.  158;  41  L.  J.  Ch.  224;  25  L.  T.  558;  Hooker  v.  Sugg,  102  N.  C. 
115;  S  S.  E.  919.  See  for  other  questions  as  to  Hens,  Shaw  v.  Cornell, 
59  App.  Dir.  573;  69  N.  Y.  Supp.  660,  revers.  68  N.  Y.  Supp.  1054;  National 
Trust  Co.  V.  Hughes,  3  Manitoba,  41;  Stlckwell  v.  Mutual  L.  Ins.  Co., 
148  Cal.  198;  73  Pac.  833;  Cyrenius  v.  Mut.  L.  Ins.  Co.,  78  Hun,  365;  26 
N.  Y.  Supp.  248.  In  re  Conrad,  89  la.  396;  56  N.  W.  535;  Hicks  v.  National 
L.  Ins.  Co.,  9  C.  C.  A.  215;  60  Fed.  690;  Mandevllle  v.  Kent,  88  Hun,  132; 
34  N.  Y.  Supp.  622. 

138  Holmes  v.  Gilman,  138  N.  Y.  369;  34  N.  E.  205;  20  L.  R.  A.  566;  affg. 
18  N.  Y.  Supp.  56;  and  reversing  19  N.  Y.  Supp.  151. 

139  28  N.  J.  Eq.  595. 
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eeeded  the  amount  of  the  policies  and  the  property  purchased. 
The  court  in  the  course  of  its  opinion  says:  "It  is  urged  that  a 
life  policy  should  be  exempt  from  the  equitable  rule  which  applies 
to  other  transactions,  because  it  differs  in  its  character  from 
ordinary  investments,  and  is  a  beneficent  provision  for  the  family 
which  should  be  favored.  Public  policy  clearly  forbids  the  adop- 
tion of  this  suggestion;  it  would  invite  the  commission  of  the 
wrong  by  assuring  the  wrongdoer  thai  there  is  one  mode  in  which 
he  could  surely  profit  by  his  turpitude  in  securing  a  provision  for 
his  family.  The  policy  is  the  one  thing  which  the  partnership 
money  purchased  and  it  stands  in  the  place  of  what  was  cor- 
ruptly abstracted.  Whether  the  policy  would  be  productive, 
when  terminated  by  death,  for  more  or  less  than  the  premiums 
paid  upon  it,  would  depend  upon  the  length  of  the  life  insured. 
.  .  .  All  the  premiums  were  paid  with  the  partnership  funds, 
nothing  was  paid  by  the  wife.  The  transfer  to  her  cannot 
change  the  equities  or  divest  the  trust."  The  case  of  Thum  v. 
'Wolstenholme,^^^  is  also  in  point.  In  that  case  one  Bunting, 
while  owner  and  manager  of  a  bank,  which  was  insolvent,  insured 
his  life  fo'r  fifty  thousand  dollars  payable  to  his  heirs.  Bunting 
had  used  $5,110  of  the  bank's  money  to  pay  the  premiums.  It 
was  sought  to  hold  the  entire  proceeds  of  the  policy  but  the 
court  only  allowed  a  lien  to  the  extent  of  the  premiums  paid. 
In  that  case  only  two  of  the  premiums  were  paid  with  the  bank's 
money.  In  that  case  one  judge,  Justice  Barton,  dissented  in  a 
very  strong  opinion.  "We  cite  the  following:  "The  trust  arising 
under  such  circumstances  as  are  claimed  to  exist  in  this  case 
is  a  constructive  trust  in  invitum,  it  not  having  been  in  contem- 
plation of  the  parties  at  the  time  of  making  the  contract.  Such 
a  trust  is  fastened  upon  th^  conscience  of  the  offending  p^ty 
by  mere  operation  of  law,  and.  without  his  consent.  It  results 
from  an  abuse  of  fiduciary  relations,  misrepresentations,  conceal- 
ment, or  other  fraudulent  practices,  and  a  court  of  equity  wiU 
convert  him  who  has  acquired  property  by  any  such  method  into 
a  trustee,  to  execute  the  trust  in  such  manner  as  to  do  justice 
between  the  parties.  The  right  to  pursue  and  claim  property 
impressed  with  such  a  trust  fails  only  when  the  means  of  ascer- 
tainment fail.    This  is  upon  the  ground  of  the  fraud  connected 

139  21  Utah  467;  61  Pac.  537. 
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with  the  transaction,  creating,  in  foro  conscientm,  a  trust  in 
favor  of  the  parties  defrauded.  'A  constructive  trust  is  one  that 
arises  when  a  person  clothed  with  some  fiduciary  character,  by 
fraud  or  otherwise,  gains  some  advantage  to  himself.  Courts 
construe  this  to  be  an  advantage  for  the  cestui  que  trust,  or  a 
constructive  trust. '^*"  The  same  author,^^^  says:  'If  a  person 
obtains  the  legal  title  to  property  by  such  arts  or  atcs  or  circum- 
stances of  circumvention,  imposition,  or  fraud,  or  if  he  obtains 
it  by  virtue  of  the  confidential  relation  and  influence  under  such 
circumstances  that  he  ought  not,  according  to  the  rules  of  equity 
and  good  conscience  as  administered  in  chancery,  to  hold  and 
enjoy  the  beneficial  interest  of  the  property,  courts  of  equity, 
in  order  to  administer  complete  justice  between  the  parties,  will 
raise  a  trust  by  construction  out  of  such  circumstances  or  rela- 
tions ;  and  this  trust  they  will  fasten  upon  the  conscience  of  the 
offending  party,  and  will  convert  him  into  a  trustee  of  the  legal 
title,  and  order  him  to  hold  it  or  execute  the  trust  in  such  man- 
ner as  to  protect  the  rights  of  the  defrauded  party  and  promote 
the  safety  and  interests  of  society.  Such  trusts  are  called  "con- 
structive trusts."  So,^^^  it  is  said :  "A  constructive  trust  arises 
whenever  another's  property  has  been  wrongfully  appropriated 
and  converted  into  a  different  form.  If  one  person,  having  money 
or  any  kind  of  property  belonging  to  another  in  his  hands,  wrong- 
fully uses  it  for  the  purchase  of  lands,  taking  the  title  in  his  own 
name;  or  if  a  trustee  or  other  fiduciary  person  wrongfully  con- 
verts the  trust  fund  into  another  species  of  property,  taking  to 
himself  the  title ;  or  if  an  agent  or  bailee  wrongfully  disposes  of 
his  principal's  securities,  and  with  the  proceeds  purchases  other 
securities  in  his  own  name — in  these  and  all  similar  cases  equity 
impresses  a  constructive  trust  upon  the  new  form  or  species  of 
property,  not  only  while  it  is  in  the  hands  of  the  original  wrong- 
doer, but  as  long  as  it  can  be  followed  and  identified  in  who- 
soever hands  it  may  come,  except  into  those  of  a  iona  fide  pur- 
chaser for  value  and  without  notice;  and  the  court  will  enforce 
the  constructive  trust  for  the  benefit  of  the  beneficial  owner  or 
original  cestui  que  trust  who  has  thus  been  defrauded.'  "     In 

140  1  Perry,  Trusts,  §  27. 

141  In  section  166,  Id. 

142  2  Pom.  Eq.  Jur.  1051. 
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Illinois  it  was  held,^^*  that  where  a  premium  was  paid  with  em- 
bezzled money  the  person  from  whom  the  money  was  stolen  has 
a  lien  on  the  policy  for  the  sum  and  also  for  the  premium  paid 
by  him,  if  any.  In  actions  to  recover  premiums  paid  in  fraud 
of  creditors  the  same  rules  of  evidence  apply  as  in  actions  to  set 
aside  voluntary  conveyances.^*^  Where  a  cashier  of  a  bank  used 
its  money  for  premiums  on  life  insurance  policies  and  afterwards 
the  bank  took  his  notes  for  the  debt J;he  proceeds  of  the  policy 
are  not  impressed  with  a  trust.^** 

§  562.  Creditors  as  Beneficiaries  of  Members  of  Benefit  So- 
cieties.— The  designation  by  a  member  of  a  benefit  society  of  a 
person  as  his  beneficiary,  who  is  not  of  the  class  named  in  the 
charter  or  statutes  authorizing  the  formation  of  such  associations, 
is  invalid,  for  the  society  has  no  power  to  provide  for  a  fund  for 
the  benefit  of  any  other  persons  than  those  mentioned  in  its 
charter  or  the  statutes  under  which  it  exists.^*''  And  a  creditor 
cannot  recover  from  the  society  the  amount  of  assessments  paid 
by  him  for  a  member  of  such  society,  the  designation  being  void, 
the  society  having  no  knowledge  of  who  paid  the  assessments.^** 
But  it  has  been  said,^*'  that  although  the  certificate  of  a  mutual 
beneficiary  association  contains  the  name  of  a  creditor  of  the 
member  as  the  beneficiary,  contrary  to  the  charter,  yet  if  the 
certificate,  or  laws  of  the  society,  recognize  the  right  to  a  substi- 
tution or  change  of  beneficiary,  and  provide  that  if  the  member 
survives  all  the  original  or  substituted  beneficiaries,  the  insurancei 
shall  be  for  the  heirs  of  such  member,  the  whole  contract  is  not 
thereby  rendered  invalid,  but  the  administrator  of  the  deceased 
member  may  recover  the  benefit.    The  great  object  of  beneficiary 

144  Hubbard  v.  Stapp,  32  111.  App.  541. 

145-vVagner  v.  Koch,  45  111.  App.  501.  "See  also  Dayton  v.  H.  B.  Claflln 
&  Co.,  19  App.  Div.  120;  45  N.  Y.  Supp.  1005;  reversing  41  N.  Y.  Supp.  839. 

146  Bank  of  Stewart  Co.  v.  Mardre,  142  Ga.  110;  82  S.  E.  519. 

147  Ante,  §  301.  As  to  wife's  policy  and  rights  of  husband's  creditors, 
see  ante,  §  389. 

148 K.  &  L.  of  H.  V.  Burke  (Tex.),  15  S.  W.  45;  Nix  v.  Donovan,  18  N.  Y. 
Supp.  435. 

149  Rice  v.  Kew  England  Mut.  Aid  Soc,  146  Mass.  248;  15  N.  E.  624; 
Rindge  v.  Same,  146  Mass.  286;  15  N.  E.  628;  Britton  v.  Supreme  Counc, 
etc.,  46  N.  J.  E.  102;  18  Atl.  675;  N.  W.  Endowment  Ass'n  v.  Jones,  154 
Pa.  St.  99;  26  Atl.  253. 
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associations  is  not  to  do  a  life  insurance  business  as  such  and  for 
profit,  but  incidentally,  and  for  the  purpose  of  protecting  the 
families  and  dependents  of  their  members.  The  benevolent  fea- 
ture predominates,  although  the  member  pays  a  consideration  for 
the  benefit  to  be  paid  to  his  widow  or  orphans  or  dependents. 
Consequently  these  societies  were  never  intended  to  protect  or 
benefit  creditors  of  the  members.  If  the  charter  or  statutes  of 
the  State  limit  the  beneficiaries  of  the  members  to. those  of  their 
families,  or  relatives,  or  dependents,  a  creditor  of  a  member  can 
never  have  any  right  of  action  against  the  society.^^"  Under  the 
statutes  of  many  States  the  fund  payable  by  a  fraternal  bene- 
ficiary society  is  exempt  from  liability  either  for  the  debts  of 
the  member  or  the  beneficiary.  Such  a  statute  is  constitutional.'^^^ 
In  the  absence  of  such  a  statute  the  fund  after  death  of  the 
member  is  subject  to  the  debts  of  a  beneficiary.^'^  If,  though 
contrary  to  the  laws  of  society,  a  certificate  has  been  assigned 
to  a  creditor  of  the  member  and  the  society  has  paid  oyer  the 
amount  to  such  creditor  on  the  death  of  the  member,  he  can  only 
retain  the  amount  of  his  debt,  for  security  of  which  the  assign- 
ment was  made,  together  with  the  assessments  paid  by  him  on  the 
certificate  and  interest,  and  must  account  to  the  personal  repre- 
sentative of  the  deceased  member  for  the  surplus.^''  The  desig- 
nation as  beneficiary  of  a  person  to  receive  the  proceeds  in  trust 
for  the  member's  creditors  is  void;^'*  and  under  the  statutes 

150  SkilUngs  V.  Mass.  Ben.  Ass'n,  146  Mass.  217;  15  N.  E.  566;  Fisher 
V.  Donovan,  57  Neb.  361;  77  N.  W.  778;  44  L.  R.  A.  383;  Clark  v.  Supreme 
Counc,  176  Mass.  468;  57  N.  E.  787. 

151  Supreme  Lodge,  etc.,  v.  Johnson  (Tex.  Civ.  A.),  77  S.  W.  661;  Brown 
V.  Balfour,  46  Minn.  68;  48  N.  "W.  604;  12  L.  R.  A.  373;  First  Nat.  Bk.  v. 
How,  65  Minn.  189;  67  N.  W.  994.  See  also  Rumbold  v.  Supreme  Council, 
etc.,  205  111.  513;  69  N.  E.  590;  reversing  103  111.  App.  596;  Kittel  v.  Do- 
meyer,  70  App.  Dlv.  134;  75  N.  Y.  Supp.  150;  Sheffield  Oil  Mill  v.  Pool 
(Ala.),  53  Sou.  1027,  overruling  Rayford  v.  Faulk,  154  Ala.  291;  45  Sou. 
714.  To  the  contrary  is  Williams  v.  Donough,  65  Ohio  St.  499;  63  N.  E. 
84;  56  L.  R.  A.  766.    See  also  In  re  How  59  Minn.  418;  61  N.  W.  456. 

152  Meyer  v.  Supreme  Lodge,  etc.,  72  Mo.  App.  350.  See  also  First  Natl. 
Bk.  v.  How,  65  Minn.  187;  67  N.  "W.  994. 

153  Levy  v.  Taylor,  66  Tex.  652.  But  see  Ezell  v.  Wolf,  20  Ky.  L.  295;  45 
S.  W.  865.    Also  Wolf  v.  Pearce,  20  Ky.  L.  296;  45  S.  W.  865. 

154  Boasberg  v.  Cronan,  9  N.  Y.  Supp.  664.  There  are  cases  however 
where  because  of  principles  of  estoppel  an  equitable  assignment  to  a  cred- 
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of  the  State,  the  fund,  on  the  death  of  a  member,  may  be  exempt 
from  execution.^" 

§  563.  Industrial  Policies — Facility  of  Payment  Clause — Com- 
pliance with  Terms  of  Policy  as  to  Payment  Relieves  Insurer. — 

The  industrial  policies  which  are  usually  for  small  amounts  are 
generally  not  payable  to  any  person  by  name  but  contain  what 
is  known  as  the  facility  of  payment  clause  which  is  referred  to 
later.  This  clause  is  valid  but  courts' will  closely  scrutinize  pay- 
ments made  thereunder.^^^  These  policies  are  looked  upon  as 
highly  benevolent  and  will  not  be  construed  as  intending  to  pro- 
vide a  fund  for  the  benefit  of  creditors  unless  that  is  distinctly 
set  out  in  the  policies.^'^  Compliance  with  the  terms  of  the  con- 
tract in  regard  to  payment  of  the  insurance  money  will  relieve 
the  insurer  from  other  claims  upon  the  same  policy.  A  case  in 
point  was  decided  in  New  Jersey.^'^  There  the  policy  contained 
the  facility  of  payment  clause  which  provided  that  the  sum  there- 
in named  was  to  be  paid  as  stated  in  condition  five  which  was  as 
follows:  "The  production  by  the  company  of  this  policy,  and 
of  a  receipt  for  the  sum  assured,  signed  by  any  person  furnish- 
ing proof  satisfactory  to  the  company  that  he  or  she  is  the  bene- 
ficiary, or  an  executor  or  administrator,  husband  or  wife,  or  rela- 
tive by  blood,  or  connection  by  marriage  of  the  assured,  shall 
be  conclusive  evidence  that  such  sum  has  been  paid  to  and  re- 

Itor  has  been  upheld,  as  where  the  certificate  was  payable  to  the  member's 
estate  and  she  made  a  will.  In  re  Copeland,  37  Misc.  R.  569;  75  N.  Y. 
Supp.  1042.  Or  where  the  member  and  beneficiary  joined  in  an  assign- 
ment. Jarvls  V.  Binkley,  206  111.  541;  69  N.  E.  582;  affg.  102  111.  App.  59. 
Or  where  the  beneficiary  agreed  to  pay  the  fund  to  the  executor  of  the 
member.  Peck  v.  Peck,  101  Ky.  423;  41  S.  W.  434;  Woodruff  v.  Tilman, 
112  Mich.  188;   70  N.  W.  420. 

155  Brown  T.  Balfour,  46  Minn.  68;  48  N.  "W.  604. 

156  Sheridan  v.  Prudential  Ins.  Co.,  230  111.  33;  82  N.  E.  426. 

157  Renfro  v.  Metropolitan  L.  Ins.  Co.,  148  Mo.  App.  258;  129  S.  W.  444. 

158  State  (Metropolitan  Life  Ins.  Co.)  v.  Schaefer,  50  N.  J.  L.  72;  11  Atl. 
154.  To  the  same  effect.  Sherry  v.  Co-op.,  etc.,  Ass'n,  139  Pa.  St.  470;  20 
Atl.  1062;  Hunter  v.  Scott,  108  N.  C.  213;  12  S.  E.  1027;  Thomas  v.  Pruden- 
tial Ins.  Co.,  148  Pa.  St.  594;  24  Atl.  82;  Ashby  v.  Costin,  21  Q.  B.  D.  401; 
Brooks  V.  Metropolitan  L.  Ins.  Co.  (70  N.  J.  L.  3'6);  56  Atl.  168;  Thomas  v. 
Prudential  Ins.  Co.,  158  Ind.  461;  63  N.  E.  795;  Ogletree  v.  Hutchinson,  126 
Ga.  454;  55  S.  E.  179. 
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ceived  by  tl^e  person  or  persons  lawfully  entitled  to  the  same, 
and  that  all  claims  and  demands  upon  said  company  under  this 
policy  have  been  fully  satisfied. ' '  It  was  further  stipulated  that 
the  policy  and  receipt  book  must  be  surrendered  to  the  company 
before  any  payment  could  be  claimed.  In  the  application  the 
insurer  stated  that  he  wanted  the  benefit  paid  to  his  son.  A 
daughter  of  the  insured,  however,  produced  to  the  company  the 
policy  and  the  premium  receipt  book,  and  the  company  paid  her. 
the  money.  In  a  suit  by  the  son  against  the  company  to  recover 
the  amount  the  court  held,  that  the  payment  to  the  daughter 
relieved  the  company  because  there  was  no  contract  or  agree- 
men  to  pay  the  beneficiary  named  in  the  application,  but  to  pay 
the  person  or  persons  named  in  said  conditTon  five  of  the  policy 
and  in  the  manner  therein  specified.  The  company  having  paid  in 
strict  accordance  with  that  condition  was  thereby  discharged 
under  its  express  terms  from  further  liability.  The  discretion  of 
the  company  in  exercising  its  option  is  not  reviewable  even 
though  a  compromise  by  paying  less  than  the  face  of  the  policy 
was  made.-^''  Suit  should  be  brought,  however,  on  a  policy  of 
this  kind  by  the  administrator  of  the  insured,  not  by  the  person 
paying  the  premiums.^*"  The  contrary  has  been  held  in  Kentucky 
where  any  one  of  the  classes  can  sue,  though  a  beneficiary  is 
named  in  the  application.^*^  "Where  the  policy  is  payable  to  one 
of  several  classes  at  the  option  of  the  company  no  one  has  any 
attachable  rights.^^^  "Where  the  company  has  not  exercised  its 
option  it  must  recognize  a  lawful  assignee.^*'  It  cannot  exercise 
option  after  suit  is  brought.^**  And  the  clause  is  not  applicable 
where  a  beneficiary  is  named.^*^    Under  this  facility  of  payment 

i59Breiman  v.  Prudential  Ins.  Co.,  170  Pa.  St.  488;  32  Atl.  1042;  Metro- 
politan L.  Ins.  Co.  V.  O'Farrell,  64  Kan.  278;  67  Pac.  835. 

160  McCarthy  v.  Metropolitan  L.  Ins.  Co.,  178  Mass.  52;  69  N.  E.  439; 
Wokal  V.  Belsky,  53  App.  Dlv.  167;  65  N.  Y.  Supp.  815.  See  also  Renfro  v. 
Metro'politan  L.  Ins.  Co.,  supra,  to  contrary. 

161  Western,  etc.,  Ins.  Co.  v.  Galvin,  24  Ky.  L.  444;  68  S.  W.  655. 

162  Providence  Co.  Sav.  Bk.  v.  Vadnais,  62  R.  I.  122;   58  Atl.  454. 

163  Floyd  V.  Prudential  Ins.  Co.,  72  Mo.  App.  453;  Wilkenson  v.  Metro- 
politan L.  Ins.  Co.,  63  Mo.  App.  404. 

16*  Prudential  Ins.  Co.  v.  Godfrey,  75  N.  J.  Eq.  484;  72  Atl.  456. 

165  McNally  v.  Metropolitan  L.  Ins.  Co.,  199  Pa.  St.  481;  49  Atl.  299.  See 
also  Shea  v.  U.  S.  Industrial  Ins.  Co.,  23  App.  Div.  53;  48  N.  Y.  Supp.  548; 
John  Hancock  M.  L.  Ins.  Co.  v.  Lawder,  22  R.  I.  416;  48  Atl.  383;  Golden 
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clause  payment  to  a  wife,  who  had  paid  the  premiums  was  suf- 
ficient, no  payee  being  named  in  the  policy,  although  in  the  appli- 
cation the  policy  was  made  payable  to  the  wife.^^*  So  is  pay- 
ment properly  made  to  a  person,  who  paid  burial  expenses  and 
took  care  of  a  boy,  the  insured,  although  not  a  relative.^*'  And 
so  also  is  payment  to  a  man  not  the  husband  of  the  insured,  who 
paid  the  funeral  expenses.^^'  The  amount  due  on  the  policy  may 
■  be  paid  to  either  the  beneficiary  or  to  the  executor  of  the  in- 
sured.^*' Payment  of  a  funeral  benefit  to  the  holder  of  an  origi- 
nal certificate  in  lieu  of  which  a  duplicate  certificate  had  been 
issued  did  not  estop  the  association  from  afterwards  denying  the 
right  of  the  holder  of  such  original  certificate  to  recover  payment 
having  been  made  under  the  belief  that  it  was  claimed  under 
the  duplicate.^''''  Where  an  industrial  life  policy,  providing  for 
payment  either  to  the  executor,  administrator,  husband  or  wife, 
or  any  blood  relative  of  the  insured,  named  insured's  first  wife 
as  beneficiary  and  after  her  death  the  designation  was  not 
changed,  the  second  wife,  who  became  administratrix  and  re- 
ceived payment,  cannot  claim  the  proceeds  as  her  own.^'^ 

§  564.  Tribunal  Created  by  Society  to  Pass  on  Claims — Pro- 
vision That  Decision  of  Such  Tribunal  Shall  be  Final. — If  the 

constitution  of  a  benefit  society  provide  that  all  claims  against 
it  shall  be  referred  to  the  board  of  directors,  "whose  decision 
shall  be  final,"  it  has  been  held  that  no  suit  can  be  maintained 
on  a  death  claim  after  it  has  been  referred  to  the  board  of  di- 

V.  Metropolitan  L.  Ins.  Co.,  35  App.  Div.  569;  55  N.  Y.  Supp.  143.  As  to 
what  amounts  to  a  change  of  beneficiary  in  a  policy  of  this^  kind,  see  Smith 
V.  Metropolitan  L.  Ins.  Co.,  222  Pa.  226;   72  Atl.  11. 

166  Cohen  v.  John  Hancock  Mut.  Life  Ins.  Co.,  119  N.  Y.  Supp.  850;  135 
App.  Div.  776;  Metropolitan  Life  Ins.  Co.  v.  Hoopel,  76  N.  J.  Eq.  94;  74 
Atl.  467. 

167  Thompson  v.  Prudential  Ins.  Co.,  104  N.  Y.  Supp.  257;  115  App.  Div. 
666. 

168  Bradley  v.  Prudential  Ins.  Co.,  187  Mass.  226;  72  N.  E.  989. 

169  Renfro  v.  Metropolitan  Life  Ins.  Co.,  148  Mo.  App.  258;  129  S.  "W.  444. 
But  see  Perretti  v.  Prudential  Ins.  Co.,  97  N.  Y.  Supp.  1007;  49  Misc. 
Rep.  489. 

170  Dexter  v.  Supreme  Council,  etc.,  90  N.  Y.  Supp.  292;  97  App.  Div.  545. 

171  In  re  Shanley,  160  N.  Y.  Supp.  733. 
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rectors  and  payment  thereof  has  been  refused  by  it.^''^  In  the 
case  cited  upon  the  facts  as  stated,  the  court  said:  "Waiving, 
therefore,  all  questions  as  to  whether  the  board  of  directors 
would  be  under  any  more  obligations  to  approve  this  claim  after 
a  judgment  had  been  rendered  in  favor  of  this  plaintiff  than  be- 
fore, it  is  sufficient  to  say  that  it  seems  clear  to  me  that  the  sole 
pow»r  of  determining  whether  the  association  should  or  should 
not  pay  a  claim,  and  an  assessment  be  ordered  to  pay  it,  is 
vested  in  this  board  of  directors,  and  no  court  can  review  or  re- 
examine their  decision  in  that  regard.  The  constitution  says  the 
action  of  the  board  shall  be  final  and  the  courts  must  so  treat 
it."  In  a  case  in  Michigan ^'^  the  court  adhering  to  its  former 
opinions  in  support  of  this  rule  says:  "We  think  the  ruling  of 
the  circuit  judge  was  in  accordance  with  the  holdings  of  this 
court  in  Canfield  v.  Great  Camp  of  Knights  of  Maccabees,^''*  and 
Van  Poucke  v.  Society.^''  An  attempt  has  been  made  to  dis- 
tinguish this  case,  but  we  do  not  discover  any  difference  in  prin- 
ciple between  the  Canfield  case  and  the  present.  That  was  a 
death  claim,  and  the  plaintiff  was  wholly  defeated.  It  was  sought 
to  try  by  the  suit  at  law  the  question  of  whether  his  policy  was 
binding  at  the  time  of  the  death.  The  only  possible  difference 
between  that  and  the  present  case  is  that  in  the  present  case  the 
determination  of  the  Great  Camp  was  that  the  policy  never  was 
of  binding  force.  But  this  is  not  sufficient  to  distinguish  the  cases 
in  principle.  The  plaintiff  contends  that  this  law  of  the  order 
is  invalid  as  against  public  policy,  for  the  reason  that  it  attempts 
to  oust  the  courts  of  jurisdiction.  The  same  point  was  made  in 
the  Canfield  case,  and  while  it  was  not  much  discussed,  this. court 

172  Rood  V.  Railway  Passenger,  etc.,  M.  B.  Ass'n,  (U.  S.  Clr.  Ct.  N.  D.  111.), 
31  Fed.  62. 

i73Hembeau  v.  Great  Camp  of  the  Maccabees,  101  Mich.  161;  59  N.  W. 
417.  To  the  same  effect  are  Derry  v.  Great  Hive,  etc.,  135  Mich.  494;  98  N. 
W.  23;  Barker  v.  Great  Hive,  etc.,  135  Mich.  499;  98  N.  W.  23;  Cotter  v. 
Grand  Lodge,  etc.,  23  Mont.  82;  57  Pac.  650.  See  also  Commonwealth  v. 
Heilman,  241  Pa.  374;  88  Atl.  666;  Monger  v.  New  Era  Ass'n,  171  Mich. 
614;  137  N.  W.  631.  An  amendment  to  by-laws  making  such  a  submission 
necessary  did  not  deprive  the  beneficiary  of  a  vested  right.  Monger  v. 
New  Era  Ass'n,  156  Mich.  645;  121  N.  W.  823. 

17*87  Mich.  626;  49  N.  W.  875. 

175  63  Mich.  378;  29  N.  W.  863.  See  ante,  §  118,  for  extracts  from  opinion 
in  this  case. 
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held  that  the  case  was  controlled  by  the  Van  Poucke  case.  The 
holding  of  th^  courts  places  contracts  of  this  nature  by  which 
one  becomes  a  member  of  a  mutual  association,  and  entitled  to 
benefits  in  case  of  disability,  or  whose  heirs  are  entitled  to  bene- 
fits in  case  of  death,  as  upon  a  different  footing  than  ordinary 
contracts  between  individuals.  As  was  said  in  the  case  of  Eood 
V.  Benefit  Association :  ^''^  '  This  is  a  purely  voluntary  association. 
The  members  of  this  association  have,  by  their  own  organic  law, 
provided  a  tribunal  to  hear  and  determine  all  claims  against  it, 
and  I  do  not  think  any  court  can  be  invoked  to  review  the  action 
of  the  board  in  a  matter  so  completely  delegated  to  them.  To 
attempt  to  enforce  by  suit  any  claim  which  the  board  of  directors 
has  acted  upon,  or  refused  to  allow  or  approve,  is  equivalent  to 
prosecuting  an  appeal  from  this  board.  It  was  certainly  com- 
petent for  the  members  of  the  association  to  agree  among  them- 
selves that  the  action  of  their  board  of  directors  in  reference  to 
any  claim  presented  against  the  association  should  be  final,  and 
there  can  be  no  doubt  from  the  language  of  the  clause  from  the 
constitution  just  quoted  that  they  have  so  agreed. '  ^'''^  The  effect 
of  this  agreement  would  not  be  to  oust  the  court  of  jurisdiction  in 
case  the  Great  Camp  should  determine  that  the  plaintiff  was  en- 
titled to  benefits  but  should-  refuse  to  proceed  to  make  pay- 
ment. But  such  is  not  the  case  here.  The  plaintiff  has  sub- 
mitted his  claim  to  the  jurisdiction  provided  by  the  laws  of  the 
order,  and  has  been  defeated  therein,  and  now  applies  to  the 
courts  for  redress.  We  think  it  was  competent,  under  the  de- 
cisions cited,  for  the  association  to  provide  a  law  of  its  order 
to  which  alL  parties  should  assent,  and  which  should  make  a 
finding  of  liability"  by  the  duly  constituted  committees  of  the 
order  a  condition  precedent  to  a  right  to  receive  benefits.  The 
plaintiff  claims  that  the  decision  of  this  court  in  Risser  v.  Hoyt,^''* 
and  other  cases  in  which  it  has  been  held  that  the  legislature 
may  not  impair  the  right  of  trial  by  jury,  a!re  inconsistent  with 

176  31  Fed.  63. 

177  See  also  Woolsey  v.  Independent  Order  of  Odd  Fellows,  61  la.  492;  16 
N.  W.  576;  Anacosta  Tribe  v.  Murbach,  13  Md.  91;  Society  v.  Vandyke,  2 
Whart.  308;  Toram  v.  Association,  4  Pa.  St.  519;  Lantalum  v.  Insurance 
Co.,  22  N.  B.  R.  14. 

178  53  Mich.  185;  18  N.  W.  611. 
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the  validity  of  such  an  engagement  as  the  one  under  considera- 
tion. We  fail  to  see  how  the  cases  have  any  application  to  the 
question  before  us.  This  is  not  a  case  of  an  attempted  exclusion 
of  remedy-  by  the  legislature,  but  a  case  where  the  parties  have 
agreed  that  only  on  certain  terms  and  under  certain  conditions 
shall  a  member  be  entitled  to  receive  any  benefits,  or  the  bene- 
ficiary named  be  entitled  to  receive  any  sum  in  case  of  the  death 
.of  a  member.  But  it  is  claimed,  further,  that  the  company  is 
guilty  of  fraud,  which  takes  this  case  out  of  the  rule  laid  down 
in  Canfield  v.  Great  Camp  of  Knights  of  Maccabees.  The  declara- 
tion alleges  that,  before  coming  into  court,  the  plaintiff  diligently 
prosecuted  his  claim  for  payment,  and  has  exhausted  his  reme- 
dies, before  the  tribunals  provided  by  the  order ;  and  the  plaintiff 
further  alleges  that  'the  defendant,  by  refusing  as  aforesaid,  to 
pay  said  sum  of  money  to  said  plaintiff,  is  acting  in  violation 
of  the  laws,  rules,  and  regulations  of  said  association,  and  is 
willfully  seeking  to  defraud  said  plaintiff.'  The  only  respect 
in  which  any  fraud  is  alleged  is  that,  at  the  time  Coderre  became 
a  member,  the  agen^  of  the  company  assured  Coderre  that  the 
plaintiff  was  ,a  'dependent,'  within  the  meaning  of  the  policy. 
There  is  no  averment  of  any  facts  tending  to  show  fraud  on  the 
part  of  the  executive  committee  of  the  Great  Camp.  This  being 
so,  one  of  the  very  questions  which  they  had  to  determine  was 
the  effect  of  any  alleged  statements  which  the  plaintiff  was  able 
to  prove  had  been  made  by  the  agent  of  the  company.  Fraud 
cannot  be  predicated  upon  the  decision  of  the  tribunal,  consti- 
tuted by  the  parties  themselves,  either  as  to  the  equity  or  the  law 
of  the  case  considered,  unless,  in  tact,  such  committee  acted  in 
bad  faith  and  oppressively.  No  such  allegations  are  contained  in 
the  declaration,  and  the  case  cannot,  therefore,  on  this  ground,  be 
distinguished,  from  the  Canfield  case. ' '  It  has  been  held,  however, 
that  the  decision  of  the  tribunal  of  the  order  is  not  conclusive 
where  it  acted  upon  evidence  admitted  in  violation  of  the  statute 
forbidding  a  physician  to  testify  as  to  knowledge  acquired  while 
treating  a  patient.^'''  Other  courts,  however,  have  declined  to 
follow  the  Michigan  doctrine.  The  Supreme  Court  of  Illinois, 
for  example,  says:^*"     "That  it' is  competent  for  members  of 

179  Dick  V.  Supreme  Body,  138  Mich.  372;  101  N.  "W.  564. 

180  Railway  Passenger,  etc.,  Ass'n  v.  Robinsra,  147  111.  138;  35  N.  E.  168; 
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societies  of  this  character  to  so  contract  that  their  rights  as 
members  shall  'depend  upon  the  determination  of  some  tribunal 
of  their  own  choice,  and  that  such  determination  shall  be  con- 
clusive, may  be  conceded.  But  where  the  designated  tribunal 
is  the  society  itself,  one  of  the  parties  to  the  controversy,  or, 
what  is  substantially  the  same  thing,  the  board  of  directors, 
which  is  its  official  and  organic  representative,  the  court  will  hesi- 
tate, and  even  refuse,  to  treat  its  decisions  as  final  and  conclusive, 
unless  the  language  of  the  contract  is  such  as  to  preclude  any 
other  construction.  The  judicial  mind  is  so  strongly  against  the 
propriety  of  allowing  one  of  the  parties,  or  its  especial  representa- 
tive, to  be  judge  or  arbitra;tor  in  its  own  case,  that  even  a  strained 
interpretation  will  be  resorted  to  if  necessary  to  avoid  that  re- 
sult. .  .  .  The  case  of  Kood  against  this  same  association,^*^ 
is  in  point,  and  in  that  case  a  different  result  was  reached.  While 
we  have  the  highest  respect  for  the  distinguished  judge  who 
rendered  that  decision,  we  are  unable  to  yield  our  assent  to  its 
conclusions."  In  a  recent  case^*^  the  Supreme  Court  of  Ne- 
braska, referring  to  this  point,  says:  "A  section  of  the  rules  of 
the  department  prcA^ides  that  all  questions  or  controversies  of 
whatsoever  character  arising  in  any  manner  or  between  any 
parties  or  persons  in  connection  with  the  relief  department,  or 
operation  thereof,  whether  as  to  the  construction  of  language  or 
the  meaning  of  the  regulations  of  the  relief  department,  or  as  to 
any  right,  decision,  instruction  or  acts  in  connection  therewith, 
shall  be  submitted  to  the  determination  of  th©  superintendent  of 
the  department,  whose  decision  shall  be  final  and  conclusive, 
subject  to  the  right  of  appeal  to  the  advisory  committee.  Based 
upon  this  rule,  the  defendant  requested  an  instruction  that  if  the 
jury  believed  that  the  superintendent  had  passed  upon  this  claim, 
and  rejected  the  same,  such  decision  was  conclusive,  unless  an 
appeal  had  been  taken  to  the  advisory  committee.  This  instruc- 
tion was  properly  refused.    We  have  no  doubt  of  the  power  of 

affg.  38  111.  App.  111.  To  a  similar  effect  are  McMahon  v.  Maccabees,  151 
Mo.  522;  52  S.  "W.  384;  Colley  v.  Wilson,  86  Mo.  App.  396;  Harris  v.  "Wilson, 
86  Mo.  App.  406;  Fraternal  Aid  Ass'n  v.  Hitchcock,  121  111.  App.  402; 
Great  Hive,  etc.,  v.  Hodge,  130  111.  App.  1. 

181  31  Fed.  Rep.  62. 

183  Burlington  Voluntary,  etc.,  Ass'n  v.  White,  41  Neb.  547;  59  N.  W.  747. 
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members  of  voluntary  associations  to  restrict  themselves,  at  least 
as  to  matters  incidental  to  the  operation  of  the  association,  to 
remedies  before  tribunals  created  by  the  association.  It  is  only 
to  this  extent  that  the  rule  seems  to  apply.  It  certainly  does  not 
apply  to  this  case.  In  the  first  place,  while  the  superintendent, 
immediately  after  notification  of  White's  death,  did  write  a  letter, 
denying  "White's  membership,  there  was  no  hearing  before  him. 
In  so  doing  he  was  acting  as  the  executive  officer  of  the  associa- 
tion in  disclaiming  liability,  and  was  not  judicially  examining  and 
determining  a  controversy  between  the  association  and  one  of  its 
members.  In  the  next  place  we  fail  to  see  how  the  association, 
while  denying  "White's  membership,  can  invoke  the  protection  of 
a  rule  necessarily  affecting  members  alone.  Finally  this  was  not 
a  controversy  arising  during  "White's  membership.  His  member- 
ship terminated  with  his  death.  Mrs.  "White's  rights  were  then 
complete.  She  had  no  voice  in  the  management  of  the  associa- 
tion, and  her  interests  were  adverse  thereto.  She  was  not,  and 
could  not  be,  bound  by  the  decision  of  the  officers  of  the  associa- 
tion. This  was  the  view  taken  in  the  opinion  of  Judge  Gary  in 
Railway  Passenger,  etc.,  Ass'n  v.  Loomis.^^'  The  Supreme  Court 
of  Illinois  reversed  Judge  Gary's  judgment,  but  upon  an  entirely 
different  point.^^^  In  a  recent  case  in  Utah,^*^  the  court  said, 
concerning  a  provision  in  the  by-laws  of  an  order  such  as  the  one 
under  discussion:  "It  is  further  contended  by  the  appellants 
that  the  plaintiff  cannot  recover,  because  he  failed  and  refused  to 
submit  his  case  to  the  board  of  arbitration,  as  provided  in  the 
constitution  and  laws  of  the  order,  after  demanding  a  hearing. 
The  constitution,  among  others,  contains  a  provision  relating  to 
the  board  of  arbitration,  as  follows :  In  this  board  is  vested  juris- 
diction to  hear  and  determine  all  controversies  as  to  the  liability 
of  this  grand  lodge  for  any  claim  made  against  it  by  those  claim- 
ing to  be  the  benefificiaries  of  deceased  members,  and  also  as  to 
who  are  entitled  as  beneficiaries  where  conflicting  claims  are  set 
up;  and  the  decision  of  a  majority  of  said  board  shall  be  final 
and  conclusive  unless  reversed  by  the  grand  lodge  or  suprem'j 
lodge,  it  being  the  purpose  and  intention  of  this  provision  that  all 

183  43  III.  App.  599. 

184  Railway  Passenger,  etc.,  Ast'n  v.  Loomis,  142  111.  560;  32  N.  E.  424. 

185  Daniher  v.  Grand  Lodge  A.  0.  U.  W.,  10  Utah  110;  37  Pac.  245. 
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these  rights  shall  thus  be  determined  without  recourse  to  courts 
of  law.  It  then  provides  how  appeals  may  be  taken.  It  is  evident 
that  this  provision  is  intended  to  cover  the  whole  subject  of  con- 
flicting or  disputed  claims  of  beneficiaries  and  the  intention  ia 
that  claimants  shall  not  have  recourse  to  courts  of  law.  When  in- 
dividuals unite  to  form  a  voluntary  association,  and  adopt  a  con- 
stitution and  by-laws',  the  relation  which  exists  between  the  mem  • 
bers  is  one  of  contract,  and  the  constitution  and  by-laws  form  the 
terms  of  agreement.  Such  agreement  is  valid  and  binding  upon 
them,  so  long  as  it  is  not  in  contravention  of  the  law  of  the  land 
or  of  public  policy.  '  As  to  their  binding  effect,  there  is  no  dis- 
tinction between  the  constitution  and  the  by-laws,  except  that  it 
generally  requires  less  solemnity  and  formality  to  change  the  lat- 
ter than  the  former.  If  in  either  the  association  inserts  provisions 
attempting  to  create  a  tribunal  having  the  power  to  adjudicate 
upon  all  the  property  rights  of  members  or  beneficiaries  arising 
by  virtue  of  membership  in  the  order,  then  such  provisions  have 
no  more  effect  than  a  revocable  agreement  to  submit  to  an  award, 
because,  otherwise,  the  attempt  would  be  to  usurp  the  functions 
of  the  sovereign  power,  for  it  alone  can  create  judicial  tribunals. 
In  the  construction  of  all  such  provisionis,  the  courts  will  apply 
the  most  cautious  rules  in  the  interest  of  justice  and  fair  dealing. 
If  the  constitution  or  agreement  provides  for  the  determination 
only  of  some  particular  fact  or  facts,  or  of  a  question  where  no 
obligation  to  pay  a  fixed  sum  is  expressed  in  the  contract,  or 
where  no  particular  thing  is  to  be  done,  but  only  such  sum  is  to 
be  paid,  or  such  thing  is  to  be  done,  as  may  be  determined  by  the 
arbitrators,  then,  in  such  and  like  cases,  the  provision  or  agree- 
ment to  submit  is  binding,  in  the  absence  of  fraud.  The  case  at 
bar  must  be  distinguished  from  these  classes  of  cases,  however, 
for  here  the  sum  to  be  paid  is  definite ;  and  the  constitution,  which 
provides  in  general  terms  that  all  claims  and  rights  of  members 
and  beneficiaries  shall  be  submitted  to  the  board  of  arbitration 
of  its  own  creation,  and  that  its  decision  shall  be  final  and  con- 
clusive, is  legally  ineffectual  to  bar  this  action.  The  rule  of  law 
is  well  settled  that  in  such  a  case  an  agreement  to  arbitrate  does 
not  preclude  the  parties  to  it  from  resorting  to  their  legal  reme- 
dies. Nor  is  a  submission  to  arbitration,  under  such  an  agreement, 
a  condition  precedent  to  the  bringing  of  an  action.    To  hold  other- 
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wise  would  be  an  attempt  to  clotlie  such  voluntary  associations 
with  power  to  create  judicial  tribunals,  which  would  be  contrary 
to  the  law  of  the  lani ' '  ^**  It  seems  to  us  that  the  reasoning 
of  the  Supreme  Court  of  Illinois  is  most  logical  and  in  accordance 
with  the  principles  of  justice.  It  is  certainly  abhorrent  to  a  sense 
of  justice  that  a  corporation  should  be  judge  and  jury  when 
defendant,  and  should  decide  upon  the  validity  of  claims  against 
itself  to  the  exclusion  of  the  civil  courts  or  any  rights  on  the  part 
of  the  claimant  to  a  review  by  the  courts  of  such  judgment.  And 
in  another  case  ^^^  it  was  said  that  stipulations  as  to  exhausting 
remedies  within  th'fe  order  before  resorting  to  a  court  of  law 
relate,  not  to  controversies  with  the  order  itself  but  to  controver- 
sies of  members  with  one  another  within  the  order."  It  would 
seem,  on  principle,  that  if  the  plaintiff  had  submitted  his  case  to 
the  board  and  after  hearing  it  had  been  rejected,  he  would  be 
bound  as  by  an  arbitration.  He  could,  however,  refuse  to  submit 
the  case  and  resort  to  the  courts  in  the  first  instance. ^^^ 

§  565.  Wrongfully  Obtaining  Release  of  Policy. — It  sometimes 
happens  that  insurance  companies  make  compromises,  or  settle- 
ments, of  claims  on  policies,  and  afterwards  such  settlement  is 
attacked  by  the  beneficiary,  and  either  a  suit  is  brought  for  the 
balance,  giving  credit  for  the  amount  paid  in  settlement,  or  it  is 
attempted  by  proceedings  in  equity  to  set  the  release  aside.  It 
has  been  held^^'  that  if  the  agent  of  the  company  who  induced 
the  beneficiary  to  sign  the  release,  took  advantage  of  her  igno- 
rance of  material  facts  upon  which  her  rights  depended,  as  well 
as  of  her  ignorance  of  matters  of  law,  so  that  she  was  misled  and 
induced  to  act  under  a  misconception  of  her  legal  rights,  a  court 

186  Bac.  Ben.  Soc,  §  123;  Whitney  v.  Association,  52  Minn.  378;  54  N.  W. 
184;  Seward  v.  City  of  Rochester,  109  N.  Y.  164;  16  N.  E.  348;  Austin  v. 
Searing,  69  Am.  Dec.  665;  Crossley  v.  Insurance  Co.,  27  Fed.  30. 

i87Bukofzer  t.  U.  S.  Grand  Lodge  (Supreme  Ct.  N.  Y.),  15  N.  Y.  Supp. 
922. 

188  See  ante,  §§  98,  99  and  §  118,  and  post,  §  623;  Robinson  v.  Templar 
Lodge,  97  Cal.  62;  31  Pac.  609;  Kinney  v.  B.  &  O.  Employes  R.  Ass'n,  35 
W.  Va.  385;  14  S.  E.  8. 

189  Order  of  United  Commercial  Travelers  v.  McAdams,  61  C.  C.  A.  22; 
125  Fed.  358.  See  also  Union  Central  L.  Ins.  Co.  v.  Caldwell,  68  Ark.  505; 
58  S.  W.  355. 
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of  equity  will  afford  relief  on  the  ground  of  fraud.  In  such  case 
the  release  is  held  to  be  without  consideration  and  does  not  pre- 
vent a  collection  of  the  balance  remaining  on  the  certificate.^'" 
The  mere  assertion  by  the  claim  agent  that  the  insured  had  com- 
mitted suicide  and  had  made  false  representations  in  his  appli- 
cation is  insufficient  to  show  a  real  controversy  as  to  the  liability 
of  the  company  so  as  to  afford  a  consideration  for  a  release.^" 
Otherwise  if  the  controversy  is  as  to  a  matter  about  which  rea- 
sonable men  may  differ.^'^  But,  if  the  agent  who  siettles-  a  loss 
believes  in  good  faith  that  the  company  has  a  valid  defense  to 
the  policy  and  acts  in  good  faith  in  making  a  settlement,  such  set- 
tlement for  less  than  the  face  of  the  policy  is  supported  by  a  valid 
consideration.^'^  And  where  there  is  nothing  to  show  that  the 
company  acted  in  bad  faith  in  giving  or  concealing  information, 
or  that  it  misled  the  beneficiary,  the  compromise  will  be  upheld.^'* 
It  has  been  held,^'^  that  "all  that  is  required  to  validate  a  com- 
promise on  a  life  policy  is  that  the  beneficiary  understand  the 
settlement  and  that  the  insurer  act  in  good  faith  in  disputing  the 
claim  and  the  ground  of  dispute  need  not  be  brought  home  to  the 
beneficfiiary. "  It  has  been  held,^'^  that  where  a  compromise  has 
been  made  under  a  mistaken  view  on  the  part  of  the  assured,  that 
it  was  the  whole  claim  there  need  be  no  tender  back  of  the  amount 
paid.  The  opposite  view,  however,  has  been  taken  by  other 
courts.^'^  If,  in  an  action  for  damages  for  the  fraud  and  deceit 
practiced  by  defendant  in  securing  a  settlement  the  complaint  al- 

190  Knights  Templar,  etc.,  Co.  v.  Crayton,  209  111.  550;  70  N.  E.  1066;  Su- 
preme Council,  etc.,  v.  Storey  (Tex.  Civ.  App.),  75  S.  W.  901. 

191  Harms  v.  Fidelity  &  Cas.  Co.,  172  Mo.  App.  241;  151  S.  W.  1046. 

192 -Western  &  Southern  L.  Ins.  Co.  v.  Qulnn,  130  Ky.  397;  113  S.  "W.  456. 

193  Franklin  Life  Ins.  Co.  v.  VUleneuve,  29  Tex.  Civ.  App.  128;  68  S.  "W. 
203;  North  Western  L.  Ass'n  v.  Findley,  29  Tex.  Civ.  App.  494;  68  S.  W. 
695. 

194  Milne  v.  North  Western  L.  Assur.  Co.,  23  Misc.  553;  52  N.  Y.  Supp. 
766;  Wood  v.  Mass.  Mut.  Ace.  Ass'n,  174  Mass.  217;  54  N.  E.  541;  Simons 
v.  Supreme  Council  A.  L.  H.,  178  N.  Y.  263;   70  N.  E.  776. 

195  McDonald  v.  Aetna  Life  Ins.  Co.  (Tex.  Civ.  App.),  187  S.  W.  1005. 
i98Goodson  V.  National  Masonic  Ace.  Ass'n,  91  Mo..  App.  339. 

197  Manhattan  L.  Ins.  Co.  v.  Burke,  69  Ohio  St.  294;  70  N.  E.  74;  69  N.  E. 
1135.  See  also  Ins.  Co.  v.  Hull,  51  Ohio  St.  270;  37  N.  E.  1116;  46  Am. 
St.  Rep.  571;   25  L.  R.  A.  37. 
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leges  a  rescission  of  the  settlement  the  action  cannot  be  main- 
tained.^'' 

A  release  of  claims  under  a  policy  in  consideration  of  receiv- 
ing part  of  it,  is  a  discharge  only  of  so  much  of  the  debt  as  is 
equal  to  the  sum  received.^''  Where  a  compromise  of  a  claim 
under  a  policy  was  obtained  by  fraud  in  an  action  to  recover  the 
balance,  the  amount  received  in  settlement  need  not  be  re- 
turned.^"" Signing  of  a  receipt  endorsed  on  the  back  of  a  check 
is  not  an  acknowledgment  of  full  satisfaction  and  such  receipt 
is  subject  to  contradiction.^"^  A  surrender  by  an  insane  person 
of  a  policy  upon  his  life  is  ineffective  nor  can  the  beneficiary  in 
the  life  time  of  the  insured  surrender  the  policy  where  the  right 
to  change  the  beneficiary  is  reserved.^"^  And  the  personal  repre- 
sentatives of  an  insured  may  bring  suit  to  set  aside  a  surrender 
of  policies  by  the  insured  and  attorney  fees  may  be  allowed  in 
such  suit.^"'  Where  a  claim  was  made  that  the  insured  was  dead 
because  of  unexplained  absence  without  tidings  and  a  compro- 
mise was  made  such  a  compromise  in  the  absence  of  fraud  was 
upheld,  although  the  insured  was  afterwards  found  to  be  alive.^"* 
It  has  been  held,  however,  that  a  mutual  mistake  in  supposing  a 
person  whose  life  was  insured  to  be  still  aliye  is  ground  for  set- 
ting aside  a  contract  by  which  the  insurance  policy  was  surren- 
dered for  a  paid-up  policy,  in  order  to  avoid  further  payment  of 
burdensome  premiums.^"^    Whene  an  insurance  company  paid  cer- 

198  Westfield  v.  New  York  h.  Ins.  Co.  (Cal.h  58  Pac.  92. 

199  Farmers  &  Merchants  Life  Ass'n  v.  Caine,  224  111.  599;  79  N.  E.  956, 
afCg.  173  111.  App.  419. 

200  Commonwealth  Life  Ins.  Co.  v.  Hughes,  144  Ky.  608;  139  S.  W.  769; 
140  S.  W.  1014;  Williams  v.  Western  Travelers  Mut.  Ace.  Ass'n,  97  Neb. 
3'52;  Jones  v.  Commercial  Travelers  Mut.  Ace.  Ass'n,  118  N.  Y.  Supp.  1160; 
affg.  114  N.  Y.  Supp.  589;  Industrial  Mut.  Indemnity  Co.  v.  Thompson,  83 
Ark.  574;  104  S.  W.  200;  10  L.  R.  A.  (N.  S.)  1064;  McNichols  v.  Pruden- 
tial Ins.  Co.,  191  Mass.  304;  77  N.  E.  756;  Conroy  v.  Equitable  Ace.  Co.,  27 
R.  I.  467;  63  Atl.  356;  Steffen  v.  Supreme  Assembly  of  Defenders,  130  Wis. 
485;  110  N.  W.  401. 

201  Clark  v.  Pacific  Mut.  Life  Ins.  Co.,  185  111."  App.  580. 

203  Hicks  V.  Northwestern  Mut.  Life  Ins.  Co.,  166  la.  532;  147  N.  W.  883. 
203 New  York  Life  Ins.  Co.  v.  Hagler  (Tex.  Civ.  App.),  169  S.  W.  1064. 

204  Sears  v.  Grand  Lodge,  etc.,  163  N.  Y.  374;  57  N.  E.  618;  50  L.  R.  A. 
.204;  New  York  Life  Ins.  Co.  v.  Chittenden,  134  Iowa  613;  112  N.  W.  96. 

205  Rlegel  v.  American  Life  Ins.  Co.,  153  Pa.  134;  25  Atl.  1070;  19  L.  R. 
A.  166.  i^Qi 
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tain  installments  due  under.a  policy  to  an  assignee  of  an  assignee, 
the  latter  of  whom  had  obtained  the  same  as  a  result  of  fraud 
practiced  from  the  first  assignor,  it  was  held  that  the  payments 
having  been  made  with  knowledge  could  not  be  recovered  back 
from  the  second  assignee.^"* 

§  566.  ConditioniS  Precedent  to  Recovery  to  be  Performed - 
After  Loss. — In  contracts  of  insurance  certain  things  are  usually 
to  be  done  by  the  assured  after  a  loss  before  he  can  recover,  such 
as  the  giving  of  notice  or  furnishing  prescribed  proofs  of  death. 
The  doing  of  these  acts  is  a  condition  precedent  to  recovery  of  the 
insurer.  It  is  not  necessary  that  these  conditions  precedent  con- 
sist of  things  to  be  done  by  the  assured,  though  he  is  required  to 
procure  performance,  for  the  insurer  may  stipulate  that  before 
he  be  held  on  his  contract  certain  acts  be  done  by  third  parties. 
An  interesting  case  illustrative  of  this  last  statement,  is  that  of 
Fuller  V.  B.  &  0.  Employes'  Relief  Ass'n,  decided  by  the  Court 
of  Appeals  of  Maryland.^"  The  defendant  was  a  corporation, 
established  by  a  railroad  company,  whose  employes  were  required 
to  become  members  of  such  corporation  and  to  contribute  to  it 
certain  amounts  out  of  their  wages.  Members  who  might  be  in- 
jured in  the  service  of  the  company,  whether  through  the  negli- 
gence of  the  company  or  not,  were  entitled  to  a  certain  sum.  The 
constitution  of  the  association  provided  that  in  all  cases  where 
death  is  the  r^esult  of  accident,  before  the  association  should  pay 
the  amount  due  to  the  beneficiary  of  the  member  kiUed,  the  per- 
son legally  entitled  to  rcover  damages  should  release  the  railroad 
company  from  aU  claim  to  damages.  The  member  of  the  asso- 
ciation designated  his  mother  as  beneficiary  a9.d  was  killed  by  an 
accident  on  the  road.  He  left  a  wife  and  child  who  were  legally 
entitled  to  recover  damages  from  the  railroad  company  if  the 
death  resulted  from  the  negligence  of  the  latter.  Such  wife  and 
child  did  not  release  the  railroad  company,  but  sued  it  and  re- 
covered damages  by  compromise.  In  an  action  brought  by  the 
beneficiary  to  recover  the  benefit  promised  in  the  certificate,  the 

206  whitehurst  v.  Mason,  140  Ga.  148;  78  S.  E.  938. 

207  67  Md.  433;  10  Atl.  237.  See  also  Owens  v.  B.  &  0.  R.  Ass'n,  35  Fed. 
715;  also  State  v.  B.  &  O.  E.  Ass'n,  36  Fed.  655;  1  L.  R.  A.  75.  To  like 
effect  are  Oyster  v.  Burlington,  etc.,  Ass'n,  65  Neb.  789;  91  N.  W.  699;  59 
L.  R.  A.  291;  Johnson  v.  R.  R.  Co.,  163  Pa.  St  133;  29  Atl.  854. 
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court  held  that  the  provisions  of  the  constitution  referred  to  were 
reasonable  and  binding  upon  the  members  and  their  beneficiaries 
and  that  the  meaning  was  that  no  recovery  could  be  had  by  any 
person  against  the  association  if  the  person  legally  entitled  to 
damages  made  a  claim  for  damages  against  the  railroad  company. 
Where  a  member  of  an  association  of  railroad  employes,  whose  by- 
laws provided  that  members  should  only  be  entitled  to  relief  if 
injured  in  the  "discharge  of  duty"  in  the  service  of  the  road, 
quit  work  for  the  day  and  a  few  minutes  later,  while  on  his  way 
home,  was  killed  by  the  cars,  it  was  held  that  he  was  entitled  to 
relief.^"^ 

The  Supreme  Court  of  Minnesota  has  said,  in  a  case  where 
the  contract  provided  that  "no  action  can  or  shall  bei  maintained 
on  this  certificate  until  after  proofs  of  death  and  claimant's  rights 
to  benefits  as  provided  for  in  the  laws  of  the  order  have  been  filed 
with  the  National  Secretary  and  passed  upon  by  the  National 
Executive  Committee,  nor  unless  brought  within  one  year  from 
the  date  of  the  death  of  said  member,"  that  such  a  provision 
made  it  a  condition  precedent  to  right  of  action  that  the  bene- 
ficiaries named  in  the  certificate  present  the  defendant  the  proofs 
specified.^"'  The  court  said:  "Text-writers  on  fraternal  insur- 
ance societies  make  the  general  statement  that  proof  of  the  mem- 
ber's death  and  of  the  claimants'  right  to  benefits  is  considered  a 
condition  precedent  to  the  right  of  recovery .^^''  In  the  nature  of 
things,  when  the  event  has  occurred  which  under  an  insurance 
contract  is  to  obligate  the  insurer  to  pay  indemnity  to  the  insured 
or  to  the  designated  beneficiary,  it  should  be  the  duty  of  the  one 
who  is  to  receive  the  money  to  produce  proof  that  the  event  has 
occurred  which  calls  for  payment,  and  that  he  is  the  proper  per- 
son to  receive  it.  By  rights  the  insurer  should  not  be  held  in 
default,  or  to  have  breached  the  contract,  until  such  proof  is 
produced,  except  in  cases  where  there  has  been  a  waiver  of  proof. 
And  quite  generally  insurance  contracts  do  contain  language 
which,  in  some  form  or  other,  places  the  burden  upon  the  insured 
or  the  beneficiary  to  produce  proofs  of  loss.  We  think  the  first 
clause  of  the  provision  quoted  from  the  certificate,  received  in 

208  Kinney  v.  B.  &  O.    Employes  R.  Ass'n,  35  W.  Va.  385;  14  S.  E.  8. 

209  Abramovitz  v.  National  Council  K.  &  L.  of  S.  (Minn.),  159  N.  W.  624. 

210  Bacon  on  Benefit  See,  §  §  401-403;  Nlblack  on  Benefit  Soc,  p.  630. 
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evidence,  clearly  placed  the  duty  upon  plaintiffs  herein  to  present 
to  defendant  proofs  of  death  and  of  their  title  as  beneficiaries 
before  th&y  became  entitled  to  the  benfits  stipulated  in  the  certifi- 
cate. Construed  in  connection  with  the  limitation  clause  therein, 
this  court,  in  Stewart  v.  National  Council,"^  held  that  the  quoted 
provision  suspended  the  cause  of  action  until  proofs  of  loss  were- 
furnished  and  passed  upon.  This  seems  equivalent  to  saying 
that  the  cause  of  action  did  not  accrue  until  proofs  were  fur- 
nished. The  cases  cited  by  the  trial '^court  for  violations  of  con- 
tracts of  carriage  and  for  torts  do  not  control  here,  because  in 
those  cases  the  breach  of  contract  or  the  commission  of  the  tort  at 
once  give  rise  to  a  common-law  action,  and,  if  there  were  any 
contract  provision  or  any  statute  which  stayed  the  cause  of 
action,  defendant  had  to  plead  and  prove  it.  But  here  we  cannot 
hold  that  there  is  any  breach  of  this  insurance  contract  until 
plaintiffs  have  tendered  proofs  of  death  of  the  member  and  their 
identity  as  beneficiaries.  The  case  of  Kahnweiler  v.  Phenix  Ins. 
Co.,^^^  relied  on  by  the  court  below,  was  decided  upon  a  point 
of  pleading;  the  complaint — unlike  the  one  here — alleging  that 
the  plaintiff  had  performed  all  the  conditions  to  be  by  him  per- 
formed and  the  answer  containing  only  a  general  denial." 

§  567.  No  Liability  Civiliter  at  Common  Law  for  the  Destruc- 
tion of  Human  Life. — -At  common  law  a  party  is  not  liable  civiliter 
for  the  destruction  of  human  life,  whatever  the  consequences 
may  be,  or  however  clearly  such  a  destruction  may  involve  pecu- 
niary damage.  And  although  one  may  have  contract  relations 
with  another  he  is  not  legally  injured  by  an  injury  to  such  person 
which  affects  disastrously  those  relations.  Where  an  insurer  has 
been  compelled  to  pay  the  insurance  on  the  life  of  a  person,  whose 
death  has  been  caused  by  the  unlawful  act  of  a  third  person,  and 
where  there  is  no  privity  of  contract  between  the  insurer  and  the 
wrong-doer,  and  no  direct  obligation  of  the  latter  to  the  former 
growing  out  of  the  relation  of  the  wrong-doer  to  the  insured,  by 
contract  or  otherwise ;  though  the  loss  of  the  insurer  is  due  to  the 
acts  of  the  wrong-doer,  yet  as  those  acts  affect  the  insurer  only 
through  his  artificial  relation  of  contractor  with  the  insured,  the 

211125  Minn.  512;  147  N.  W.  651. 
212  67  Fed.  483;  14  C.  C.  A.  485. 
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loss  is  a  remote  and  indirect  consequence  of  the  act  of  the  wrong- 
doer, and  no  action  therefor  can  be  maintained  against  him  by 
the  insurer.  It  follows  that  where  the  insured  is  killed  by  the 
negligence  of  a  railroad  company  ^^^  or  by  the  willful  act  of  an 
individual  ^^*  no  action  can  be  maintained  against  the  wrong-doer 
by  an  insurance  company  which  has  paid  the  amount  of  a  policy 
upon  the  life  of  the  deceased. 

§  568.  Conditions  as  to  Notice  and  Proofs  of  Loss. — The  son- 
tract,  whether  contained  in  the  policy  of  the  ordinary  life  insur- 
ance company,  or  in  the  certificate,  constitution  and  by-laws  of  a 
mutual  benefit  association,  generally  provides  what  shall  be  done 
by  the  assured  upon  the  happening  of  the  contingency  insured 
against.  It  is  competent  for  the  parties  to  stipulate  for  such  con- 
ditions as  they  please  in  regard  to  notice  and  proofs  of  loss^^' 
although  it  has  been  held  that  a  condition  in  a  fire  policy  requir- 
ing a  certificate  or  affidavit  from  the  nearest  magistrate,  or  a  fire 
marshal,  stating  certain  facts,  is  unreasonable  and  therefore 
void,^^'  and  if  it  is  contracted  that  proofs  of  death  "satisfactory 
to  the  directors"  be  furnished,  together  with  such  information  as 
they  "shall  think  necessary  to  establish  the  claim"  the  directors 
cannot  capriciously  demand  unreasonable  proof.^'^''  The  most 
usual  requirements  are  that  as  soon  as  possible  after  the  loss, 
notice  thereof  shall  be  given  to  the  company  and  that  proofs  of 
death  be  afterwards  furnished.  There  can  be  no  recovery  on  a 
life  policy  making  the  furnishing  of  proofs  of  death  a  condition 
precedent  to  liability  unless  proofs  are  furnished.^^*  The  loss  is 
generally  made  payable  a  certain  period  after  receipt  of  these 
formal  proofs  of  loss.  Whatever  these  rquiremnets  are,  as  we 
shall  see,  they  must  be  complied  with  or  the  company  will  not  be 
liable.     Nothing  less  than  an  act  of  God  will  excuse  perform- 

213  Conn.  Mut.  Life  Ins.  Co.  v.  New  York  &  N.  H.  R.  R.  Co.,  25  Conn.  265. 

214  Insurance  Co.  v.  Brame,  95  U.  S.  754. 

215  Fire  Insurance  Companies  v.  Felrath,  77  Ala.  194. 

216  Universal  Fire  Ins.  Co.  v.  Block,  109  Pa.  St.  535;  1  Atl.  523;  Shannon 
V.  Hastings  M.  F.  Ins.  Co.,  26  U.  Can.  C.  P.  380;  2  Ont.  App.  81. 

217  Braunsteln  v.  Accidental  Death  Ins.  Co.,  1  B.  &  S.  782;  8  Jur.  (N.  S.) 
506;  31  L.  J.  Q.  B.  17;  5  L.  J.  (N.  S.)  550. 

218  Metropolitan  L.  Ins.  Co.  v.  Wagner,  50  Tex.  Civ.  A.  233;  109  S.  W. 
1120. 
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ance.^^'  Mental  derangement  is  disability  by  act  of  God.^^"  In  a 
fire  case  insanity  was  said  to  be  an  excuse,^^^  and  accident  or 
mistake  has  been  said  to  excuse.^^^  Where  the  policy  required 
notice  of  sickness  to  be  given  in  ten  days  from  its  commencement 
and  the  insured  was  suddenly  stricken  with  disease  of  the  brain, 
rendering  him  unconscious,  notice  given  a  reasonable  time  after  it 
is  possible  to  give  notice  is  sufficient.^^'  But  generally  the  condi- 
tions must  be  complied  with,  unless  performance  has  been  waived 
or  the  insurer  is,  by  some  act  of  his  own,  estopped  from  setting 
up  the  condition.  As  for  example,  where  notice  was  required  to 
be  given  within  five  days,  it  was  held  that  failure  to  do  so  for- 
feited the  claimant's  rights.^^*  If  no  time  for  proof  is  specified 
they  are  sufiicient  if  given  in  a  reasonable  time.^^'  If  the  policy 
is  silent  as  to  the  effects  of  a  failure  to  furnish  proofs  as  required, 
while  for  violation  of  other  conditions  it  expressly  provides  that 
the  company  shall  be  absolved  from  liability,  such  failure  will  not 
^deprive  insured  of  his  rights.^^®  There  is  a  radical  difference 
between  the  preliminary  notice  and  the  more  formal  proofs  of 
loss.  Notice  will  not  be  taken  for  proof,  or  supply  its  place, 
although  the  proofs  of  death  may  be  deemed  notice.^^''  In  some 
cases  notice  of  death  is  not  a  condition  precedent.^^' 

219  Gamble  v.  Ace.  Assur.  Co.,  4  Irish  R.  C.  L.  204;  Patton  v.  Employers, 
etc.,  Ass'n  Co.,  20  L.  R.  (Ir.)  93;  Forest  City,  etc.,  Ins.  Co.  v.  School  Direc- 
tors, 4  Bradw.  145;  Home  Ins.  Co.  v.  Llndsey,  26  Ohio  St.  348;  Fire  Ins. 
Companies  v.  Felrath,  77  Ala.  194.  Other  cases  sustaining  the  view  that 
giving  proofs  is  a  condition  precedent  are  Life  Assur.  Co.  v.  Haughton,  31 
Ind.  App.  626;  67  N.  E.  950;  Hart  v.  Herrlich,  24  Misc.  698;  53  N.  Y. 
Supp.  776;  Supreme  Lodge,  etc.,  v.  Melster,  78  111.  App.  649;  Harrlgan  v. 
Home  L.  Ins.  Co.,  128  Cal.  531;  58  Pac.  180;  Fraternal  Aid  Ass'n  v.  Powers, 
67  Kan.  420;  73  Pac.  65. 

220  Reed  V.  Loyal  Protective  Ass'n,  154  Mich.  161;  117  N.  W.  600. 

221  Insurance  Companies  v.  Boykln,  12  Wall.  433. 

222  Hawke  v.  Niagara,  etc.,  Ins.  Co.,  23  Grant's  Ch.  Up.  Can.  139. 

223  North  American  Ace.  Ins.  Co.  v.  Watson,  6  Ga.  App.  193;  64  S.  E. 
693;  Roseberry  v.  Continental  Casualty  Co.,  1-37  Ga.  App.  399;  118  S.  W. 
560. 

224  Martin  v.  Equitable  Ass.  Ass'n,  16  N.  Y.  Supp.  279;  61  Hun.  467. 
225Behlmer  v.  Grand  Lodge,  etc.,  109  Minn.  305;   123  N.  W.  1071;   26 

L.  R.  A.  (N.  S.)  305. 

226  Aurora  F.,  etc.,  Ins.  Co.  v.  Kranleh,  35  Mich.  289. 

227  O'Reilly  V.  Guardian  Mut.  L.  Ins.  Co.,  60  N.  Y.  169. 
228Stoneham  v.  Ocean,  etc.,  Ins.  Co,,  19  Q.  B.  D,  237, 
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§  569.    Substantial  Compliance  With  Conditions  Sufficient. — A 

substantial  compliance  with,  the  terms  of  the  contract  in  regard 
to  notice  and  proofs  of  loss  is  all  that  is  necessary.  On  this  point 
the  Supreme  Court  of  North  Carolina  has  well  said:^^'  "Insur- 
ance contracts  are  prepared  by  insurers  who  have  at  their  com- 
mand in  their  preparation  the  best  legal  talent  and  business  ca- 
pacity, and  every  precaution  is  taken  for  their  protection.  This 
is  made  necessary  to  prevent  the  frauds  of  bad  men.  But  on  the 
other  hand,  the  insured  are  generally  plain  men,  without  counsel, 
or  the  capacity  to  understand  the  involved  and  complicated  writ- 
ings which  they  are  required  to  sign,  and  which  in  most  cases 
probably  they  never  read.  "What  they  understand  is  that  they 
pay  the  insurers  so  much,  money,  and  if  they  are  burnt  out  the 
insurers  pay  them  so  much.  Where,  therefore,  there  has  been 
good  faith  on  the  part  of  the  insured  and  a  substantial  compliance 
with  the  contract  on  their  part,  the  courts  will  require  nothing 
more."  Though  these  words  were  spoken  of  fire  insurance  eon- 
tracts  they  apply  to  life  insurance  cases  as  well,  and  the  cases 
cited  in  the  subsequent  sections  practically  sustain  this  view.^^* 

Proofs  of  death  under  one  policy  is  sufficient  compliance  with 
the  requirement  where  several  policies  were  issued  by  the  same 
insurer.^'^ 

§  570.  Notice  of  Loss. — If  notice  of  loss  is  required  to  be 
given  "forthwith,"  or  "immediately,"  or  "as  soon  as  possible," 
these  words  are  not  to  receive  a  literal  interpretation,  for  to  do 
so  would  often  be  rank  injustice.  It  is  enough  under  such  a  con- 
dition to  give  notice  within  a  reasonable  time.  What  is  a  reason- 
able time  depends  upon  the  circumstances  of  each  case  and  is 
usually  a  question  of  fact  for  the  jury,  or  a  mixed  question  of  law 
and  fact.    If  there  is  no  dispute  as  to  the  facts  the  question  is 

229  Willis  V.  Germania  Ins.  Co.,  79  N.  C.  285.  See  also  Woodmen's  Ass'n 
T.  Byers,  62  Neb.  673;  87  N.  W.  546;  55  L.  R.  A.  291;  Muntz  v.  Standard, 
etc.,  Co.,  26  Utah  69;  72  Pac.  1S2.  The  subject  is  also  discussed  in  a  case 
where  the  assured  was  required  to  furnish  proof,  if  required,  that  the 
statements  in  the  application  were  true.  Thompson  v.  Security  Life  & 
Trust  Co.,  63  S.  C.  290;   41  S.  E.  464. 

230  Hartford  F.  Ins.  Co.  v.  Smith,  3  Colo.  422. 

23iBohles  V.  Prudential  Ins.  Co.,  84  N.  J.  L.  315;  86  Atl.  438;  affg.  83 
N.  J.  L.  246;.  83  Atl.  904. 
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one  of  law  for  the  court.^^^  Thus,  notice  within  five  days  was 
held  to  be  in  tinie,^^^  and  fifteen  days,^^^  and,  under  peculiar  cir- 
cumstances, two  months  has  been  held  not  an  unreasonable  de- 
lay,^^^  nor  thirty  days,  nor  eleven  weeks,^'^  nor  four  months,^" 
nor  twenty-four  days,^^'  nor  a  month.^^'  But  under  different 
circumstances  eleven  days  has  been  held  unreasonable  delay,^*" 
and  eighteen  days,^*^  and  a  month,^"  and  six  weeks,^^'  and  seven 
months,  notwithstanding  the  comply,  from  other  sources,  had 
notice  of  the  loss.^^*  Six  days'  delay  was  held  unreasonable 
where  the  agent  lived  in  the  same  town  and  there  was  no  extenu- 
ating circumstances.^^^  "It  is  evident,"  says  the  Supreme  Court 
of  Connecticut,^^*  "from  all  the  authorities,  that  the  words  'forth- 

232  Bennett  v.  Lycoming  M.  F.  Ins.  Co.,  67  N.  Y.  274;  Swan  v.  Liverpool 
L.  &  G.  Ins.  Co.,  52  Miss.  704;  Brink  v.  Hanover  F.  Ins.  Co.,  80  N.  Y.  108; 
Ben  Franklin  F.  Ins.  Co.  v.  Flynn,  98  Pa.  St.  627;  Provident  L.  Ins.  Co.  v. 
Baum,,  29  Ind.  236;  Railway  Passengers'  Assur.  Co.  v.  Burwell,  44  Ind.  460; 
Lyon  V.  Railway  Passengers'  Assur.  Co.,  46  la.  631;  Kimball  v.  Howard  F. 
Ins.  Co.,  8  Gray  33;  Inman  v.  Western  F.  Ins.  Co.,  12  Wend.  452;  Kingsley 
V.  N.  Eng.  M.  F.  Ins.  Co.,  8  Cush.  393;  Erwin  v.  Springfield,  etc.,  Ins.  Co., 
24  Mo.  App.  145;  McFarland  v.  U.  S.  Mut.  Ace.  Assur.,  124  Mo.  204;  27  S. 
W.  436.  See  also  Simmons  v.  Western  Travelers  Ace.  Ass'n,  79  Neb.  20; 
112  N.  W.  365;  Cornell  v.  Travelers  Ins.  Co.,  104  N.  Y.  Supp.  999;  120  App. 
Div.  459. 

233  West  Branch  Ins.  Co.  v.  Helfenstein,  40  Pa.  St.  289;  New  York  Cent. 
Ins.  Co.  V.  National  Protection  Ins.  Co.,  14  N.  Y.  85;  20  Barb.  468;  Schenck 
V.  Mercer  Co.,  etc..  Inc.  Co.,  24  N.  J.  L.  (4  Zab.)  447. 

234  Baumeister  v.  Continental  Cas.  Co.,  124  Mo.  App.  38;  101  S.  W.  152. 

235  Cashau  v.  Northwestern  Ins.  Co.,  5  Biss.  476. 

236  Brink  v.  Hanover  F.  Ins.  Co.,  80  N.  Y.  108. 

237  Palmer  v.  St.  Paul,  etc.,  Ins.  Co.,  44  Wis.  201. 

238  Field  V.  Ins.  Co.,  6  Biss.  121. 

239  Parsons  v.  Queens  Ins.  Co.,  43  Up.  Can.  Q.  B.  271;  4  Ont.  App.  103; 
Peoples'  Mut.  Ace.  Ass'n  v.  Smith,  126  Pa.  St.  317;  17  Atl.  605. 

240  Trask  v.  State  F.  Ins.  Co.,  29  1%.  St.  198. 

241  Edwards  v.  Lycoming  Ins.  Co.,  75  Pa.  St.  378. 
242.Scammon  v.  Germania  Ins.  Co.,  101  111.  621. 

243  Myers  y.  Mg.ryland  Cas.  Co.,  123  Mo.  App.  682;  101  S.  W.  124. 

244  McCall  V.  Merchants'  Ins.  Co.,  33  La.  Ann.  142. 

245  Railway  Passengers'  Assur.  Co.  v.  Burwell,  44  Ind.  460. 

246  Lockwood  V.  Middlesex  Mut.  Assur.  Co.,  47  Conn.  553.  See  also  Fidel- 
ity, etc.,  Ass'n  v.  Wiese,  80  111.  App.  499;  Phillips  v.  U.  S.  Ben.  Soc,  120 
Mich.  142;  79  N.  W.  1;  Heywood  v.  Maine  M.  Ace.  Ass'n,  85  Me.  289;  27 
Atl.  154;  Parsons  v.  Grand  Lodge,  108  la.  6;  78  N.  W.  676. 
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with,'  and  'immediately'  are  not  to  receive  a  strict  literal  con- 
struction. Some  time  must  necessarily  be  given.  Some  eases  re- 
quire more  time,  some  less.  To  undertake  to  say  as  matter  of  law 
what  shall  or  shall  not  be  regarded  as  reasonable  time  must  neces- 
sarily be  attended  with  great  difficulty.  Extreme  cases  either 
way  may  easily  be  determined.  Between  them  there  is  a  wide 
belt  of  debatable  grounds,  and  cases  falling  within  it  are  governed 
so  much  by  the  peculiar  circumstances  of  each  case  that  it  is' 
much  better  to  determine  the  matter  as  a  question  of  fact.  The 
court  in  the  present  case  very  properly  submitted  it  to  the  jury 
and  we  cannot  say  that  the  verdict  was  wrong.  The  notice  called 
for  required  time  to  collect  the  facts  and  prepare  a  statement, 
and  required  time  for  investigation  both  by  the  insured  and  by 
the  magistrate.  "Whether  the  time  taken  was  reasonable  or  un- 
reasonable was  a  question  peculiarly  within  the  province  of  the 
jury  to  determine."'  The  requirement  of  notice  is  more  common 
and  necessary  in  fire  policies  than  in  those  on  lives,  and  most  of 
the  cases  involving  questions  of  notice  are  upon  fire  contracts.,  In 
life  policies  the  amount  is  usually  payable  Avithin  a  certain  time 
after  "due  notice  and  proof  of  death"  of  the  party  insured,  and 
the  notice  is  not  as  essential  an  element.  The  custom  generally 
is  to  informally  notify  the  company  of  the  death  and  receive  from 
it  blank  forms  to  be  filled  up  to  serve  for  proof.  In  case  of  losses 
by  fire  there  is  greater  need  for  timely  notice,  so  that  investiga- 
tion may  be  made,  for  the  loss  may  be  partial  and  salvage  result, 
but  in  life  policies  the  death  of  the  insured  causes  a  total  loss, 
which  can  be  investigated  as  Well  later.  Notice  of  loss  need  not 
be  in  writing  unless  the  contract  so  requires,^^^  and  acting  on  an 
oral  notice  is  waiver  of  a  written  notice,^**  and  where  two  officers 
of  the  company  went  to  the  place  where  the  loss  occurred  for  ,the 
purpose  of  examining  into  it,  it  was  held  that  notice  was  .ex- 
cused.^*^  The  notice  must  substantially  conform  to  the  condi- 
tions of  the  contract  and  be  given  by  the  person,  to  the  officer 

247Killips  V.  Putnam  F.  Ins.  Co.,  28  Wis.  472;   Sexton  v.  Montgomery, 
etc.,  Ins.  Co.,  9  Barb.  191. 

248  Edwards  v.  Travelers'  Ins.  Co..  20  Fed.  661;  22  Blatchf.  225;  122  U.  S. 
457. 

249Roumage  v.  Mechanics'  Ins.  Co.,  13  N.  J.  L.  110. 
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and  at  the  place  and  within  the  time  required.^^"  It  may  refer 
to  affidavits  filed  with  the  company  by  the  holder  of  another 
policy  on  the  same  life  ^"  and  may  be  given  to  the  agent  for  the 
company,  unless  otherwise  required  by  the  policy.^^^^  Although 
the  notice  is  informal  and  contains  much  irrelevant  matter,  it  is 
sufficient  if  it  sets  forth  in  substance  the  facts  required  and  to 
this  end  it  will  be  liberally  construed.^^'.  If  the  giving  of  a  notice 
within  a  specified  time  is  a 'condition  precedent  to  recovery,  it 
m.ust  be  performed  or  the  company  is  not  liable.  Thus  it  was 
said  ^"  that  the  provisions  of  a  policy  issued  by  an  assurance 
company,  making  it  a  condition  precedent  to  the  right  to  recover 
that  a  notice,  specifying  the  particulars  of  the  accident,  should  be 
delivered  at  the  chief  office  of  the  company,  in  London,  within 
seven  days  after  its  occurrence,  applies  to  cases  where,  owing  to 
the  sudden  character  of  the  accident  and  its  resulting  in  instan- 
taneous death,  there  was  nobody  capable  of.  giving  the  required 
notice,  and  the  provision  is  not  discharged  by  reason  of  the  fact 
that  owing  to  the  acj;  of  God,  the  accident  was  of  so  sudden  and 
fatal  a  character  that  it  was  impossible  to  have  given  the  required 
notice  within  the  specified  time.^^^  "Where  notice  is  to  be  given 
within  a  certain  number  of  days,  the  time  runs  from  the  date  of 
the  death.^'^  A  notice  under  false  information  is  not  binding  on 
the  beneficiary.^''' 

Failure  to  give  the  notice  of  the  claim  within  the  stipulated 
time  is  waived  where  insurer  denies  liability  on  other  grounds.^^* 

250  Cornell  v.  Milwaukee,  etc.,  Ins.  Co.,  18  Wis.  387;  Killips  v.  Putnam 
F.  Ins.  Co.,  28  Wis.  472;  Provident  Ins.  L.  Co.  v.  Baum,  29  Ind.  236; 
Patrick  v.  Farmers'  Ins.  Co.,  43  N.  H.  621;  Inland,  etc.,  Co.  v.  Stauffner, 
33  Pa.  St.  397;  Railway  Pass.,  etc.,  v.  Burwell,  44  Ind.  460;  Sexton  v. 
Montgomery,  etc.,  Ins.  Co.,  9  Barb.  191. 

25iLoomis  V.  Eagle  K,  etc.,  Ins.  Co.,  6  Gray  396. 

252  Commercial  Union  Ins.  Co.  v.  State,  113  Ind.  331;  15  N.  E.  518. 

253  Barker  v.  Phoenix  Ins.  Co.,  8  Johns.  307;  Rix  v.  Mutual  Ins.  Co.,  20 
N.  H.  198. 

254  Gamble  v.  Ace.  Assur.  Co.,  4  Ir.  R.  C.  L.  204.    But  see  ante,  i  547. 

255  See  ante,  §  547,  for  further  discussion  of  this  subject. 

256TrIppe  v.  Provident,  etc.,  Ass'n,  140  N.  Y.  23;  35  N.  E.  316;  22 
L.  R.  A.  432. 

257  Phillips  V.  TT.  S.  Ben.  Soc,  120  Mich.  142;  79  N.  W.  1. 

258  Johnson  v.  Bankers  Mutual  Casualty  Co.,  129  Minn.  18;  151  S.  W.  413. 
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§  571.  Proofs  of  Loss,  by  Whom  Made. — The  assured  is  the 
party  by  whom  notice  of  loss  must  be  given  and  proofs  fur- 
nished.^^' But  a  notice  from  the  agent  of  the  company  upon  in- 
formation received  by  him  is  sufficient,  unless  the  policy  provides 
■otherwise.^^"  In  cases  of  fire  insurance  contracts  the  agent  of  the 
insured  has  been  allowed4o  furnish  the  proofs  of  loss  required,^" 
and  this  is  especially  so  where  the  company  has  previously,  in 
effecting  the  insurance,  recognized  the  agent  as  such.^^^  The  real 
party  in  interest  has  been  allowed  to  give  the  notice  and  make 
proofs  of  loss,^''  as  the  assignee  of  life  policy.^"  In  general,  it 
may  be  said  that  the  conditions  in  insurance  policies  are  to  be 
construed  liberally  in  favor  of  the  assured  and  with  greater  strict- 
ness to  the  insurer  because  the  contract  is  prepared  by  him.^^^ 
And  so,  although  the  policy  required  proofs  and  notice  to  be  given 
by  the  assured  and  he  was  to  give  in  a  particular  account  and  to 
submit  to  an  examination  by  the  company  before  the  loss  should 
be  payable,  an  attaching  creditor  was  allowed  to  furnish  the  pre- 
liminary evidence  by  depositions.^^^  In  this  case  the  court  said : 
"It  does  not  appear  that  the  claimant  is  bound  to  comply  with 
these  requirements  with  technical  strictness,  either  as  to  the  time 
or  manner  of  compliance."  Notice  and  proofs  of  loss  may  be  fur- 
nished by  a  testamentary  guardian  of  minor  beneficiaries,  al- 
though he  h'as  not  qualified  as  such  according  to  the  laws  of  the 

259  Stimpson  v.  Monmoutli,  etc.,  Ins.  Co.,  47  Me.  379;  Spaulding  v.  Ver- 
mont, etc.,  Ins.  Co.,  53  Vt.  156;  Stanton  v.  Home  F.  Ins.  Co.,  21  Low.  Can. 
Jur.  211;  State  Ins.  Co.  v.  Maackens,  38  N.  J.  L.  564. 

26o"VVest  Branch  Ins.  Co.  v.  Helfensteln,  40  Pa.  St.  289;  Sexton  v.  Mont- 
gomery, etc.,  Ins.  Co.,  9  Barb.  191. 

261  German  F.  Ins.  Co.  v.  Grunert,  112  111.  68;  Ayers  v.  Hartford  F.  Ins. 
Co.,  17  la.  176;  Farmers'  Mut.  Ins.  Co.  v.  Grayblll,  74  Pa.  St.  17;  Sims  v. 
State  Ins.  Co.,  47  Mo.  54;  O'Connor  v.  Hartford  Ins.  Co.,  31  Wis.  160; 
McGraw  v.  Germania  F.  Ins.  Co.,  54  Mich.  145;  Graham  v.  Phoenix  Ins. 
Co.,  17  Hun.  156;  Findeisin  v.  Metropole  F.  Ins.  Co.,  57  Vt.  520. 

262  Swan  V.  Liverpool  L.  &  G.  Ins.  Co.,  52  Miss.  704. 

263 -yvatertown  Ins.  Co.  v.  Grover,  41  Mich.  131;  Northwestern  Ins.  Co. 
V.  Atkins,  3  Bush.  328;  Graham  v.  Firemen's  Ins.  Co.  (C.  C.  N.  Y.),  9  Rep. 
285. 

264  Cannon  v.  Northwestern  H.  L.  Ins.  Co.,  29  Hun.  470. 

265  Willis  V.  Germania  Ins.  Co.,  79  N.  C.  285;  Lockwood  v.  Middlesex 
Mut.  Assur.  Co.  47  Conn.  553;  ante.  §.  569. 

266  Northwestern  Ins.  Co.  v.  Atkins,  3  Bush.  328. 
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State  of  his  domicile^  but  payment  cannot  be  made  of  the  amount 
of  the  policy  to  such  guardian,  unless  he  has  qualified  as  such 
according  to  law.^"  In  benefit  societies  the  laws  generally  pro- 
vide for  the  furnishing  of  proofs  of  loss  by  the  beneficiary  and 
the  local  lodge  of  which  the  deceased  was  a  member,  in  which 
case  the  beneficiary  is  relieved  from  that  duty.^*'  If  the  by-laws 
require  the  local  lodge  to  furnish  proofs  and  give  their  opinion 
of  the  validity  of  the  claim  such  officers  of  the  lodge  are  agents 
of  the  grand  lodge.^^'  There  is  little  difference  between  the  re- 
quirements of  life  insurance  companies  and  benefit  societies  in 
respect  to  proofs,  and  the  same  principles  govern  in  both  classes 
of  contracts.^'"  Where  a  policy  requires  proofs  of  death  but 
fixes  no  time  within  which  they  are  to  be  furnished,  they  must 
be  furnished  within  a  reasonable  time.^'^ 

§  572.  Forms  and  Contents  of  Proofs. — It  is  not  usual  for  life 
insurance  policies,  nor  the  by-laws  of  benefit  societies,  to  prescribe 
either  the  form  or  contents,  of  proofs  of  loss,  although  many  con- 
tracts do  contain  definite  requirements  upon  this  subject.  The 
condition  is  simply  that  the  money  be  payable  in  a  certain  time 
after  "due  proofs  of  death,"  or  "notice  and  proof  of  death." 
Upon  receipt  of  notice  of  death  insurance  companies,  and  gener- 
ally benefit  societies,  send  to  the  assured  blank  forms  for  execu- 
tion, consisting  of  certain  questions  to  be  answered  and  sworn  to 
by  the  assured,  the  physician  attending  the  decased  in  his  last  ill- 
ness, the  clergyman  and  undertaker  officiating  at  the  funeral,  and 
a  friend  of  the  deceased.  In  benefit  societies  the  lodge  also 
usually  certifies  that  the  member  was  in  good  standing  at  the  time 

267  Wuesthoff  V.  Germania  L.  Ins.  Co.,  107  N.  Y.  580;  14  N.  E.  811. 

268  Supreme  Council,  etc.,  v.  Boyle,  10  Ind.  App.  301;  37  N.  E.  1105;  Or- 
der Chosen  Friends  v.  Austerlitz,  75  111.  App.  74;  Doggett  v.  United  Order, 
etc.,  126  N.  C.  477;  36  S.  E.  26;  Supreme  Counc.  v.  Landers,  23  Tex.  Civ. 
A.  625;  57  S.  W.  307;  Murphy  v.  Independent  Crder,  etc.,  77  Miss.  830;  27 
Sou.  624;   50  L.  R.  A.  111.' 

269  Hildebrand  v.  United  Citizens,  50  Oreg.  159;   91  Pac.  542. 

270  Covenant  Mut.  Ben.  Ass'n  v.  Spies,  114  111.  463;  Payne  v.  Mut.  Relief 
Soc,  6  N.  Y.  St.  365;  17  Abb.  N.  C.  53;  Gellatly  v.  Minn.  Odd  Fellows',  etc., 
Soc,  27  Minn.  215;  Kansas  Prot.  Union  v.  Whitt,  36  Kan.  760;  14  Pac.  275; 
Lazensky  v.  Supreme  L.  K.  of  H.,  31  Fed.  529. 

271  Metropolitan  L.  Ins.  Co.  v.  Peoples  Trust  Co.,  177  Ind.  578;  98  N.  E. 
513. 
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of  his  decease,  that  a  certain  person  is  the  lawful  beneficiary  and 
that  the  claim  is  just.  Proofs  need  not  necessarily  be  on  blank 
forms  supplied  by  the  eompany.^'^  If  a  policy  of  life  insurance 
is  payable  in  a  certain  time  after  "due  notice  and  proof  of  the 
death,"  this  means  such  reasonable  proof- as  will  give  assurance 
that  the  event  has  happened  and  will  satisfy  the  rules  of  evi- 
dence, and  what  is  due  proof  cannot  be  determined  arbitrarily  by 
the  company,  as,  for  example,  that  a  physician's  certificate  of  the 
death  be  deemed  an  essential  part  of  the  proof,  although  the  com- 
pany has  a  usage  to  that  effect.  Such  usage  to  be  binding  on  the 
assured  must  be  made  known  to  him  before  issuance  of  the  pol- 
icy.^''' A  requirement  in  the  policy  that  the  company  shall  be 
furnished  with  satisfactory  proofs  of  the  death  of  the  assured 
does  not  entitle  the  company  to  demand  information  as  to  the 
cause  of  death.^^*  Nor  full  particulars  of  the  death.^''^  Under  the 
guise  of  requiring  proofs  of  death  the  company  may  not  com- 
pel a  claimant  to  produce  evidence. ^''^  A  provision  that  the 
proofs  must  show  the  justness  of  the  claim  does  not  require 
the  claimant  to  prove  that  death  was  not  from  suicide,  though 
he  requirement  of  itself  is  not  unreasonable.^'''  But  if  docu- 
mentary evidence  is  required  by  the  contract  it  must  be  fur- 
nished.^'^ Or  a  medical  certificate.^'^  And  a  mere  affidavit  of  the 
undertaker  is  not  a  compliance  with  the  requirement  that  the 
claimant  shall  furnish  proofs.^^*  Nor  can  the  company  require 
a  certificate  from  a  physician  who  has  not  attended  the  deceased 
for  many  years.^"  The  condition  in  an  accident  policy  that  the 
insured  "shall  furnish  to  the  company  due  proof  that  he  has 

272  Metropolitan  Casualty  Ins.  Co.  v.  McAuley,  134  Ga.  165;  67  S.  E.  393. 

273  Taylor  v.  Aetna  L.  Ins.  Co.,  13  Gray  434;  O'Keilly  v.  Guardian  Mut. 
L.  Ins.  Co.,  60  N.  Y.  169.  See  also  Buffalo,  etc.,  Co.  v.  Knights  Templar, 
etc..  Ass'n,  126  N.  Y.  450;  27  N.  E.  R.  942. 

274  Buffalo  Loan,  etc.,  Co.  v.  Knights  Templar,  etc.,  Ass'n,  126  N.  Y. 
450;  27  N.  E.  A.  942;  affg.  9  N.  Y.  Supp.  346. 

275  Potter  V.  Union  Cent.  L.  Ins.  Co.,  195  Pa.  St.  557;  46  Atl.  R.  111. 

276  Healey  v.  Metropolitan  L.  Ins.  Co.,  37  App.  D.  C.  240. 

277  Fisher  T.  Fidelity,  etc.,  Ass'n,  188  Pa.  St.  1;  41  Atl.  R.  467;  Supreme 
Lodge,  etc.,  v.  Raymond,  57  Kan.  647;  47  Pac.  R.  533;  49  L.  R.  A.  373. 

278  Hart  V.  Supreme  Lodge,  etc.,  108  Wis.  490;  84  N.  W.  851. 

279  Mutual  Aid  Ass'n  v.  Monti,  59  N.  J.  L.  341;  36  Atl.  666. 

280  Stephenson  v.  Bankers  L.  A.,  108  la.  637;  79  N.  W.  459. 
28iFlynn  v.  Mass.  Ben.  Ass'n,  152  Mass.  288;  25  N.  E.  716. 
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become  physically  disabled  and  wholly,  continuously  and  perma- 
nently incapacitated  from  carrying  on  any  gainful  occupation," 
does  not  contemplate  giving  notice  to  the  company  of  the  cause 
of  disability,  but  of  the  disability  itself.  Although  the  insured 
may  have  attributed  his  disability'to  particular  causes  at  the  time 
of  the  notice  yet  when  he  brought  his  suit  and  described  other 
causes,  he  could  properly  make  such  allegations  and  offer  proof 
to  sustain  them.^*^  The  requirements  of  the  policy  must,  how- 
ever, be  substantially  complied  with,  as,  for  example,  where  it 
was  agreed  in  the  policy  that  the  company  should  not  be  liable 
for  the  loss,  unless  its  surgeon-in-chief  should  be  of  the  opinion 
that  the  party  whose  life  was  insured  did  not  die  from  intemper- 
ance ;  it  was  held  that  this  opinion  of  the  surgeon-in-chief  was  a 
condition  precedent  to  recovery  and  the  assured  must  prove  the 
decision  of  the  surgeon  as  part  of  her  case,  or  account  for  its  ab- 
sence.^^'  And  so  as  to  other  certificates.^'*  The  information  is 
the  main  thing  to  be  regarded  in  proofs  of  loss,  the  form  is  not 
important.^*^  "Where  only  "due  proof"  is  required  it  daes  not 
derogate  from  the  sufficiency  of  the  proofs  that  they  disclose  facts 
of  which  the  insurer  can  avail  himself  as  a  defense  to  an  action 
on  the  policy,^^^  nor  are  such  facts  disclosed  a  bar  to  the  bringing 
of  a  suit.^*'  Where  two  or  more  policies  are  issued  by  the  same 
company  upon  the  same  life  calling  for  the  same  kind  of  proofs, 
it  is  enough,  in  the  absence  of  a  requirement  to  the  contrary,  to 
furnish  proofs  under  one  policy  alone.^*'  Nor  is  it  necessary  that 
the  proofs  of  loss  disclose  the  interest  of  the  insured  unless  the 
policy  so  requires.^^^  A  requirement  sometimes  found  in  life  in- 
surance policies  is  that  among  the  documents  and  certificates 
making  up  the  proofs  of  death  shall  be  the  affidavit  of  the  physi- 

282  Southern  States  Life  Ins.  Co.  v.  Warnock  (Ga.),  89  S.  E.  843. 

283  Campbell  v.  Am.  Popular  L.  Ins.  Co.,  1  McArthur  246. 

284  Fire  Ins.  Companies  v.  Felrath,  77  Ala.  194. 

285  Irwin  V.  Springfield,  etc.,  Ins.  Co.,  24  Mo.  App.  145. 

286  Ins.  Co.  V.  Kodel,  95  U.  S.  237;  Conn.  Mut.  L.  Ins.  Co.  v.  Siegel,  9 
Bush  450;  Conn.  Mut.  L.  Ins.  Co.  v.  Schwenk,  94  U.  S.  593. 

287  Ins.  Co.  V.  Rodel,  supra;  Life  Ins.  Co.  v.  Francisco,  17  Wall.  672. 

288Girard  L.  Ins.  Co.  v.  Mut.  L.  Ins.  Co.,  97  Pa.  St.  15;  Dakin  v.  Liver- 
pool, etc.,  Ins.  Co.,  13  Hun.  122;  77  N.  Y.  600;  Bohles  v.  Prudential  Ins.- Co., 
84  N.  J.  L.  315;   86  Atl.  438;   affg.  83  N.  J.  L.  246;   83  Atl.  904. 

289  Miller  v.  Eagle  L.  &  H.  Ins.  Co.,  2  E.  D.  Smith  268. 
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eian  who  was  the  "attending  physician,"  in  the  last  illness  of  the 
insured.  A  physician,  not  engaged  in  practice,  who  is  present  as 
a  Mend  and  neighbor  when  a  wounded  man  is  brought  to  his  own 
house,  and  who  at  the  request  of  another  neighbor,  examines  the 
wounds  and  administers  an  opiate  is  not  necessarily  such  an  at- 
tending physician.  At  most  it  is  a  question  for  the  jury.^^"  And 
so  with  the  question  as  to  which  one  of  several  was  the  attending 
physician  within  the  meaning  of  the  policy.^"  Where  a  physician 
unjustly  refuses  to  furnish  proofs  of  death  so  that  proof  cannot 
be  made  within  a  limited  time  the  company  cannot  take  advan- 
tage of  the  delay.^^^ 

§  573.  To  Whom  and  at  What  Place  Proofs  Must  Be  Fur- 
nished.— If  the  policy  requires  that  proofs  of  loss  be  furnished  at 
a  certain  place,  or  to  a  designated  official,  this  condition  must  be 
complied  with.  An  allegation  that  the  proofs  were  delivered  to 
the  company,  satisfies  a  requirement  in  the  policy  that  they  be 
given  to  the  secretary.^^'  If  the  contract  provides  that  the  in- 
sured, in  case  of  loss,  shall  "deliver  in"  a  particular  account,  etc., 
it  is  not  sufficient  to  mail  such  account  to  the  company,  it  must 
be  shown  that  such  account,  etc.,  was  received.^'*  Delivery  to  an 
authorized  agent  is  sufficient.^'^  Where  a  custom  existed  that 
notice  should  be  given  to  a  broker  notice  given  to  him  is  suffi- 
cient.^'^ A  condition  that  "any  person  other  than  the  assured, 
who  may  have  procured  this  insurance  to  be  taken  by  the  com- 
.pany,  shall  be  dieemed  to  be  the  agent  of  the  assured  named  in 
this  policy,  and  not  of  this  company, ' '  is  void  as  applied  to  a  per- 
son, i.  e.,  a  local  agent,  upon  whose  counter-signature  the  validity 
of  the  policy,  by  its  terms,  is  made  to  depend.^"  It  is  doubtful 
whether  such  a  condition,  under  any  circumstances,  can  be  made 

280  Gibson  v.  Am.  Mut.  L.  Ins.  Co.,  37  N.  Y.  580. 

291  Cushman  v.  United  States  L.  Ins.  Co.,  70  N.  Y.  72;  Life  Ins.  Co.  v. 
Francisco,  17  Wall.  672. 

292  0'Neil  V.  Mass.  Ben.  Ass'n,  18  N.  Y.  Supp.  22. 
823  Excelsior  Mut.  Aid  Ass'n  v.  Riddle,  91  Ind.  84. 

294  Hodgkins  v.  Montgomery,  etc.,  Ins.  Co.,  34  Barb.  213. 
285  North  British,  etc.,  Ins.  Co.  v.  Crutchfield,  108  Ind.  518;   Wright  v. 
Vermont  L.  Ins.  Co.,  164  Mass.  302;  41  N.  E.  303. 

296  Pringle  v.  Aetna  Life  Ins.  Co.,  125  Mo.  App.  710;  101  S.  W.  130. 

297  Idem. 
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available  as  a  defense  for  the  company  after  a  loss  has  hap- 
pened.^^*  An  adjuster,  sent  to  adjust  the  loss,  has  authority  to 
receive  proofs  of  loss,^'^  or  if  the  company  is  foreign,  proofs  may 
be  made  to  an  agent.^""  If  the  policy  requires  delivery  at  the 
office  of  the  company,  a  delivery  to  any  officer  in  charge  of  such 
office  is  sufficient,^"^  or  to  an  agent  of  the  insurer  at  the  place  of 
the  loss  by  request  of  such  agent.^"^  Where  the  policy  was  con- 
ditioned that  in  case  of  loss,  "immediate  notice  shall  be  given  in 
writing  to  the  company  at  Hartford,  stating,  etc.,  with  full  par- 
ticulars of  the  accident  and  injury,  of  which  direct  and  affirma- 
tive proof  shall  be  furnished  within  seven  months  from  the  hap- 
pening of  the  accident, ' '  and  failure  to  comply  with  this  require- 
ment was  to  avoid  the  policy,  it  was  held  that  the  condition  re- 
quired proofs  to  be  sent  to  the  home  office  at  Hartford.^"^  In  a 
case  in  Illinois,^"*  the  policy  required  that  notice  and  proofs 
should  be  delivered  to  the  company's  secretary  at  the  home  office. 
They  were  served  upon  an  agent  in  another  place.  The  agent  did 
not  object  to  the  service  on  the  ground  that  it  was  not  made  at  a 
proper  place,  but  refused  to  receive  the  proofs  on  flie  ground  that 
the  policy  had  been  canceled.  The  court  held  that  this  refusal 
was  a  wajver  of  the  right  to  insist  upon  service  of  the  proofs  at 
the  home  office.  Proofs  which  were  sufficient  under  the  policy,  as 
written,  are  good'  after  it  has  been  reformed  sp  as  to  express  the 
actual  intention  of  the  parties.^"^ 

§  574.    When  Company  Refuses  to  Furnish  Blank  Forms. — If 

the  company,  or  society  when  notified  of  the  death  and  requested 
to  furnish  blank  profs  of  loss  refuses  to  do  so  on  the  ground  that 
the  policy  is  void,  or  that  it  is  not  liable  for  the  loss,  such  conduct- 
ass  jtjem.  Van  Scholck  v.  Niagara  F.  Ins.  Co.,  68  N.  Y.  434;  Partridge 
V.  Commercial  F.  Ins.  Co.,  17  Hun,  95;  Indiana  F.  Ins.  Co.  v.  Hartwell, 
100  Ind.  566. 

299  Merchants',  etc.,  Ins.  Co.  v.  Vining,  67  Ga.  661. 

300  Aetna  Ins.  Co.  v.  Sparks,  62  Ga.  187. 

301  Edgerly  v.  Farmers'  Ins.  Co.,  48  la.  644. 

302  Badger  v.  Phoenix  Ins.  Co.,  49  Wis.  396. 

303  Scheiderer  v.  Travelers'  Ins.  Co.,  58  Wis.  13. 

304  German  Ins.  Co.  v.  Ward,  90  111.  550. 

305  Maher  v.  Hihernia  Ins.  Co.,  67  N.  Y.  283. 
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■will  be  held  a  waiver  of  proofs  and  they  need  not  be  supplied.^"* 
Where  the  policy  requires  proofs  to  be  made  within  ninety  days 
after  death  the  obligation  to  furnish  blank  forms  is  not  absolutely 
discharged  by  mailing  the  blanks,  but  it  is  the  duty  of  the  in- 
surer to  place  the  blanks  in  the  hands  of  the  beneficiary  after 
proper  request  and  if  it  uses  the  mails  as  its  agency  it  does  so  at 
its  own  risk.^"'  And  where  a  by-law  of  the  society  provided  that 
"prooj  of  death  shall  be  made  on  blanks  furnished  by  the  society, 
with  the  seal  of  the  lodge  to  which  the  member  belongs,  or  of  the 
nearest  lodge  to  the  deceased, ' '  it  was  held  that  upon  the  refusal 
of  the  society,  on  proper  application,  to  furnish  the  blanks  men- 
tioned proofs  of  death  might  be  made  without  such  blanks  and 
need  not  bear  the  lodge  seal.'"^  If  the  delay  in  furnishing  proofs 
of  loss,  or  giving  notice,  is  in  any  way  attributable  to  the  insurer, 
or  caused  by  him,  it  will  not  be  regarded.^"^ 

§  575.  Effect  of  Failure  to  Furnish  Proofs.— If  the  effect  of  a 
failure  to  furnish  proofs  of  loss  in  a  reasonable  time  is  not  de- 
clared in  the  contract,  they  are  in  time  if  furnished  before  suit  is 
brought.^^"  But  where  the  policy  provides  that  the  amount  shall  be 
payable  after  "due  notice  and  proof  thereof,"  no  action  can  be 
maintained  until  after  the  notice  is  given  and  the  required  proof 
furnished;  for  the  liability  of  the  insurer  does  not  become  abso- 
lute unless  the  preliminary  proof  as  required,  by  the  conditions  of 

306  Grattan  v.  Metropolitan  L.  Ins.  Co.,  80  N.  Y.  281;  Covenant  Mut.  Ben. 
Ass'n  V.  Spies,  114  111.  463;  Payne  v.  Mut.  Relief  Soc,  6  N.  Y.  St.  365;  17 
Abb.  N.  C.  53;  Dial  v.  Valley  M.  L.  Ass'n,  29  S.  C.  560;  8  S;  E.  27;  Evarts 
V.  U.  S.  Mut.  Ace.  Ass'n,  16  N.  Y.  Supp.  27;  Meagher  v.  Life  Ass'n,  20  N.  Y. 
Supp.  247;  Parsons  v.  Grand  Lodge,  etc.,  108  la.  6;  78  N.  W.  676;  McCIure 
y.  Supreme  Lodge,  etc.,  41  App.  Div.  131;  59  N.  Y.  Supp.  764;  McDonald 
V.  Bankers  L.  Ass'n,  154  Mo.  618;  55  S.  W.  999;  Rosensteln  v.  Court  of 
Honor,  122  Minn.  310;  142  N.  W.  331. 

307  Robinson  v.  Northwestern  Natural  Ins.  Co.,  92  Minn.  879;  100  N.  W. 
226. 

sosGellatly  v.  Minnesota  Odd  Fellows  Mut.  Ben.  Soc,  27  Minn.  215; 
Ancient  Order  Pyramids  v.  Drake,  66  Kan.  538;  72  Pac.  239. 

309  Miller  v.  Hartford  P.  Ins.  Co.,  70  la.  704;  29  N.  W.  411;  Georgia,  etc., 
Ins.  Co.  V.  Kinnier,  28  Gratt.  88;  Little  v.  Phoenix  Ins.  Co.,  123  Mass.  380; 
Aurora,  etc.,  Ins.  Co.  v.  Kranich,  36  Mich.  289;  Rokes  v.  Amazon  Ins.  Co., 
51  Md.  512;  O'Brien  v.  Ohio  Ins.  Co.,  52  Mich.  131;  Cralghton  v.  Agricul- 
tural Ins.  Co.,  39  Him.  319. 

310  Farmers'  Ins.  Co.  v.  Frick,  2  CIn.  L.  Bui.  16. 
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the  policy,  is  obtained.  If  no  proof  is  furnished  the  liability  does 
not  attach."^  The  furnishing  of  proofs,  unless  waived,  is  a  con- 
dition precedent  to  liability.  This  rule  is  recognized  by  all  the 
authorities.^12  An  insurance  company  cannot,  under  the  Maine 
statute,  be  charged  as  a  trustee  for  loss  or  damage  under  the 
policy  by  trustee  process  by  the  mortgagee  of  the  property  dam- 
aged until  the  preliminary  proofs  of  loss  required  by  the  policy 
have  been  furnished  or  waived.'^'       * 

§  576.  On  Receipt  of  Proofs  Insurer  Must  Point  Out  Defects, 
if  Any  Exist,  Within  a  Reasonable  Time. — ^When  notice  and 
proofs  of  loss  are  furnished  to  the  insurer,  he  must  within  a  rea- 
sonable time  point  out  the  defects,  if  any,  which  they  contain. 
As  says  the  Supreme  Court  of  Michigan :^i*  "The  law  is  well 
settled  that  when  any  defects  are  found  in  the  proofs  of  loss, 
capable  of  being  remedied  if  intelligently  pointed  out,  a  failure 
by  the  underwriters  to  make  known  the  difficulty,  or  call  for  the 
information  omitted,  when  that  is  the  infirmity,  within  a  reason- 
able time,  is  deemed  to  be  a  waiver,  and  the  rule  is  believed  to  be 
without  exception,  that  the  insurer  must  object  seasonably,  if  at 
all.  He  must  act  in  good  faith,  openly,  frankly  and  distinctly,  and 
make  his  objection  known  within  a  reasonable  time. ' '  '^'    What 

311  Davis  V.  Davis,  49  Me.  282;  Jackson  v.  Southern,  etc.,  Ins.  Co.,  36 
Ga.  429;  Leadbetter  v.  Aetna  Ins.  Co.,  13  Me.  265;  Love  v.  Modern  Wood- 
men of  Am.,  259  111.  102;  102  N.  E.  183;  reversg.  177  111.  App.  76. 

312  See  cases  cited  In  1  Corp.  Jur.  976.  The  rule  is  so  generally  ad- 
mitted that  it  would  answer  no  good  purpose  to  insert  the  long  list. 

313  Nickerson  v.  Nickerson,  80  Me.  100;  12  Atl.  880. 

314  Mercantile  Ins.  Co.  v.  Holthaus,  43  Mich.  423.  See  also  DeVan  v. 
Commercial  Trav.  Ass'n,  92  Hun.  256;  36  N.  Y.  Supp.  931;  Standard,  etc., 
Ass'n  v.  Davis,  59  Kan.  521;  53  Pac.  856;  National  Mas.  Ace.  Co.  v.  Day, 
55  Neb.  127;   75  N.  W.  576.      ' 

315  Phoenix  Ins.  Co.  v.  Tucker,  92  111.  64;  American  L.  Ins.  Co.  v.  Ma- 
hone,  56  Miss.  180;  State  Ins.  Co.  v.  Maackens,  38  N.  J.  L.  564;  Titus  v. 
Glen  Falls  Ins.  Co.,  81  N.  Y.  410;  Timayenis  v.  Union  Mut.  L.  Ins.  Co.,  21 
Fed.  223;  22  Blatchf.  405;  Continental  L.  Ins.  Co.  v.  Rogers,  119  111.  474; 
10  N.  E.  242;  Findeisen  v.  Metropole  F.  Ins.  Co.,  57  Vt.  520;  Girard  L.  Ins. 
Co.  V.  Mut.  L.  Ins.  Co.,  97  Pa.  St.  15;  McMasters  v.  Westchester,  etc.,  Ins. 
Co.,  25  Wend.  379;  Boynton  v.  Clinton,  etc.,  Ins.  Co.,  16  Barb.  254;  Blake 
V.  Exchange,  etc.,  Ins.  Co.,  12  Gray'265;  Bartlett  v.  Union  Mut.  Ins.  Co., 
46  Me.  500;  Lycoming  F.  Ins.  Co.  v.  Dunmore,  75  111.  14.    The  foregoing 
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is  a  reasonable  time  in  which  the  insurer  must  point  out  defects 
in  proofs  of  loss  is  a  question  of  fact  for  the  jury.    On  this  point 
the  Supreme  Court  of  Alabama  well  says:^^*    "What  is  a  rea- 
sonable time,  being  a  mixed  question  of  law  and  fact,  must  always 
be  submitted  to  the  jury,  under  appropriate  instructions.    It  must 
depend  largely  on  attendant  circumstances.    In  this  case  the  dis- 
tance from  the  chief  agency,  the  greater  distance  from  the  head 
office,  reasonable  time  to  learn  all  that  could  be  known  of  the  true 
facts,  and  to  formulate  an  opinion  upon  them — each  and  all  of 
these  must  be  taken  into  account  in  prosecuting  the  inquiry  of 
reasonable  time.    Like  other  rules  of  law,  it  rests  on  reason.    In- 
surance companies  must  not  lure  their  patrons  into  false  security, 
by  which  the  latter  may  lose  the  means  and  opportunity  of  rem- 
edying defects  in  their  preliminary  proof — must  not  lead  them 
astray  by  giviiig  notice  of  one  objection,  and  then  relying  upon 
another;  nor  by  a  general  refusal  to  pay,  retain  in  reserve,  for  a 
surprise  on  the  trial,  some  defect  in  the  proof,  which,  perchance, 
if  known  might  have  been  remedied.    The  law  expects  and  exacts 
candor  and  good  faith,  and  punishes  with  adverse  presumptions 
those  who  fail  to  observe  these  cardinal  virtues. ' '  '^^     "Where 
proofs  of  death  are  returned  without  condition  except  to  make 
additional  demands  which  the  association  had  no  authority  to 
make  it  waives  objections  to  the  proofs."*    If  a  society  receipts 
for  papers  sent  as  proofs  of  death  and  does  not  call  for  further 
proofs  it  cannot  afterwards  defend  on  the  ground  of  insufficiency 
of  proofs.^^^     The  company  by  receiving  proofs  does  not  waive 
defenses  on  facts  unknown  to  it  at  the  time.^^"    Objections  to  the 
proofs  are  too  late  if  not  made  until  the  trial.^^^ 

are  some  only  of  tlie  cases  supporting  the  principle  which  is  so  universally 
admitted  that  citations  are  almost  useless. 

316  Fire  Ins.  Companies  v.  Felrath,  77  Ala.  201. 

317  Mercantile  Ins.  Co.  v.  Holthaus,  43  Mich.  429. 

sisHaskew  v.  Knights  of  Modern  Maccabees  (Okla.),  159  Pac.  493.  See 
also  Pacific  Mut.  L.  Ins.  Co.  v.  O'Neil,  36  Okla.  792;  130  Pac.  270. 

319  Carpenter  v.  Modern  Woodmen  of  America,  160  la.  602;  142  N.  W.  411. 

320  Home  Life  Ins.  Co.  v.  Myers,  50  C.  C.  A.  544;  112  Fed.  846. 

321  Swan  V.  Liverpool,  etc.,  Ins.  Co.,  52  Miss.  704;  Breckenridge  v.  Amer- 
ican Central  Ins.  Co.,  87  Mo.  62;  Organ  v.  Hibernia  F.  Ins.  Co.,  3  Mo.  App. 
576;  Continental  L.  Ins.  Co.  v.  Rogers,  119  111.  474;  10  N.  E.  242;  Canada 
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§  577.  Objections  to  Proofs  Must  Be  Specific:  Insurer  Must 
Not  Mislead  Assured. — Objections  by  the  insurer  to  the  proofs 
of  loss  must  be  specific.  It  is  too  general  to. say  that  they  are 
deficient  both  in  form  and  substance,^^^  or  that  they  do  not 
correspond  to  printed  instructions ;  ^^'  nor  can  the  company  re- 
main silent  for  a  long  period  and  then  complain  in  general 
terms,^^*  nor  is  it  sufScient  to  merely  say  that  the  proofs  are 
"irregular,  informal  and  insufficient."  ^^'  Defects  not  specifically  ' 
pointed  out  are  waived.^^^  Nor  must  the  company  mislead  the 
insured  by  propositions  of  compromise  on  other  grounds  of  al- 
leged violation  of  conditions/"  or  by  prolonging  negotiations  un- 
til the  time  to  furnish  proofs  has  expired.'^*  If  payment  is  with- 
held! on  other  grounds  than  defects  in  the  proofs,  such  defects  will 
not  be  regarded  and  cannot  be  of  avail  to  the  insurer.'^^  In  re- 
ceiving proofs,  however,  the  insurer  may  place  his  disclaimer 
upon  any  ground  he  pleases  and  still,  by  express  declaration  to 
that  effect,  reserve  all  objections  to  a  recovery  in  any  form  and 
to  the  proofs  as  furnished.^^"    And  if  no  word  or  act  has  been 

f 

Landed  Credit  Co.  v.  Canada  Agricultural  Ins.  Co.,  17  Grant's  Ch.  (Up. 
Can.)  418.  But  see  Mason  v.  Andes  Ins.  Co.,  25  Up.  Can.  C.  P.  37;  McManus 
c.  Aetna  Ins.  Co.,  6  Allen  (N.  B.)  314. 

322  Myers  v.  Council  Bluffs  Ins.  Co.,  72  la.  176;   33  N.  W.  453. 

323  Universal  F.  Ins.  Co.  v.  Block,  109  Pa.  St.  535;  1  Atl.  523. 

324  Imperial  F.  Ins.  Co.  v.  Murray,  73  Pa.  St.  13. 

325  Madsden  v.  Phoenix  Ins.  Co.,  1  S.  C.  24. 

326  Boynton  v.  Clinton  &  Essex  Mut.  Ins.  Co.,  16  Barb.  254;  Hartford 
Protection  F.  Ins.  Co.  v.  Harmer,  2  Ohio  St.  452;  Peoria,  etc.,  Ins.  Co.  v. 
Lewis,  18  111.  553;  Phoenix  Ins.  v.  Tucker,  92  111.  64.  But  see  Caniels  v. 
Equitable  F.  Ins.  Co.,  50  Conn.  551. 

327  Ben.  Franklin  F.  Ins.  Co.  v.  Flynn,  98  Pa.  St.  627. 

328  Little  V.  Phoenix  Ins.  Co.,  123  Mass.  380. 

329  Aetna  Ins.  Co.  v.  Shryer,  86  Ind.  362;  Atlantic  Ins.  Co.  v.  Manning, 
8  Colo.  224;  Hartford  F.  Ins.  Co.  v.  Smith,  Id.  422;  Williamsburg  City, 
etc.,  Ins.  Co.  v.  Cary,  .S3  111.  453;  Phoenix  Ins.  Co.  v.  Tucker,  92  Id.  64; 
Continental  Ins.  Co.  v.  Randolph,  2  Ky.  L.  Rep.  313;  Planters'  Ins.  Co. 
V.  Engle,  52  Md.  468;  Butterworth  v.  Western  Assur.  Co.,  132  Mass.  489; 
Am.  L.  Ins.  Co.  v.  Mahone,  56  Miss.  180;  Brink  v.  Hanover  F.  Ins.  Co.,  80 
N.  Y.  108;  Field  v.  Ins.  Co.,  6  Biss.  121;  Miller  v.  Alliance,  etc.,  Ins.  Co.,  IS 
Blatch.  308;  7  Fed.  649;  Bang  v.  Farmville,  etc.,  Ins.  Co.,  1  Hughes  290; 
Merchants'  Ins.  Co.  v.  Dwyer,  1  Posey  441;  Walsh  v.  Vermont,  etc.,  Ins. 

'Co.,  54  Vt.  351.    See  post,  §  609  et  seq. 

330  Citizens'  F.  Ins.  Co.  v.  Doll,  35  Md.  89. 
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said  or  done  by  the  insurer  to  mislead  insured  or  throw  him  off 
his  guard  mere  silence  is  not  enough  to  sustain  the  inference  of 
waiver ;  '^^  and  this  is  particularly  the  case  if  proofs  have  been 
received  at  a  later  time  than  is  provided,  for,  under  such  circum- 
stances, the  insurer  is  not  precluded  from  his  objections  by  re- 
taining the  proofs  and  keeping  silent.''^  But  a  demand  for  ad- 
ditional proofs  or  further  information  is  a  waiver  of  the  time  re- 
quirement.^^^  The  company  will  not  be  precluded  from  insisting 
upon  defects  in  the  proofs  if  at  the  time  of  reception  it  indicated 
to  insured  the  intention  to  hold  him  strictly  to  the  terms  of  the 
policy  in  this  respect.^^* 

§  578.  Where  Proofs  Are  Unnecessary. — No  proofs  of  loss  are 
necessary  if  the  company  disclaims  all  liability  under  the  eon- 
tract.'^'  Probably  no  rule  of  insurance  is  better  settled  than 
this,  and  the  reason  rests  on  the  old  maxims.  Lex  non  praecipit 
inutilia  quia  inutilis  labor  stultus,  and  Lex  neminem  cogit  ad 
vana  seu  inutilia  peragenda.  And  so,  when  the  insurer  declines 
to  pay  the  loss,  and  ^assigns  a  reason  other  than  want  of  proofs, 

331  Mueller  v.  Southslde  F.  Ins.  Co.,  87  Pa.  St.  399;  St.  Amand  v.  La 
Cle  d' Assurance,  etc.,  9  Queb.  L.  R.  162. 

332  Knickerbocker  Ins.  Co.  v.  Gould,  80  111.  388;  Bell  v.  Lycoming  F. 
Ins.  Co.,  19  Hun.  238;  McDermott  v.  Lycoming  F.  Ins.  Co.,  12  Jones  &  Sp. 
221. 

333  McElroy  v.  John  Hancock  M.  L.  Ins.  Co.,  88  Md.  137;  41  Atl.  112.  See 
also  Metropolitan  L.  Ins.  Co.  v.  Mitchell,  175  111.  322;  51  N.  E.  637.  See 
post,  §  607. 

334  Gauche  v.  London,  etc.,  Ins.  Co.,  4  Woods  102;  10  Fed.  347. 
339Marston  v.  Mass.  Mut.  L.  Ins.  Co.,  59  N.  H.  92;  King  v.  Hekla  F.  Ins. 

Co.,  58  Wis.  508;  Knickerbocker  L.  Ins.  Co.  v.  Pendleton,  112  U.  S.  696; 
Carson  v.  German  Ins.  Co.,  62  la.  433;  Phoenix  Ins.  Co.  v.  Adams,  8  Ky. 
L.  432;  Aurora  F.,  etc.,  Ins.  Co.  v.  Kranich,  36  Mich.  289;  O'Brien  v.  Ohio 
Ins.  Co.,  52  Mich.  131;  Planters'  Ins.  Co.  v.  Comfort,  50  Miss.  662;  German- 
Am.  Ins.  Co.  V.  Davidson,  67  Ga.  11;  Baile  v.  St.  Joseph,  etc.,  Ins.  Co.,  73 
Mo.  371;  Kantrener  v.  Penn.  M.  L.  Ins.  Co.,  5  Mo.  App.  581;  Penn.  F.  Ins. 
Co.  v.  Dougherty,  102  Pa.  St.  568;  Crawford  Co.,  etc.,  Ins.  Co.  v.  Cochran, 
88  Pa.  St.  230;  Sheppard  v.  Peabody  Ins.  Co.,  21  W.  Va.  368;  Kansas  Prot. 
Union  v.  Whltt,  36  Kan.  760;  14  Pac.  275;  Lazensky  v.  Sup.  Lodge  K.  of 
H.,  31  Fed.  592;  Hinnelein  v.  Supreme  Counc,  etc.  (Cal.),  33  Pac.  1130; 
Stepp  V.  National  L.  Ass'n,  37  S.  C.  417;  16  S.  E.  134;  Metropolitan,  etc., 
Co.  V.  Windover,  137  111.  417;  27  N.  E.  538;  Seely  v.  Manhattan  L.  Ins.  Co., 
72  N.  H.  49;  55  Atl.  425. 
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as,  for  example,  the  non-payment  of  an  assessment,  then  proofs  of 
loss  are  excused.  This  rule  also  has  never  been  denied.''^  When 
the  by-laws  of  a  benefit  society  require  the  subordinate  lodge  to 
furnish  prescribed  proofs  the  beneficiary  is  excused  as  there  is 
nothing  requiredl  of  him.'"  Many  other  acts  and  circumstances 
will  be  construed  to  amount  to  a  waiver  of  proofs  of  loss  or  of 
any  defects  which  might,  under  other  conditions,  be  taken  ad- 
vantage of.    This  subject  will  be  further  treated  of  later.''* 

§  579.  Good  Standing. — The  majority  of  certificates  issued  by 
benefit  societies  contain  the  condition  that  the  beneficiary  shall 
only  be  entitled  to  recover  if  the  deceased  at  the  time  of  his  death 
was  in  "good  standing"  in  the  order.  It  therefore  often  becomes 
a  question  of  importance  to  determine  what  is  meant  by  this  ex- 
pression. The  certificate  issued  to  the  member  is  evidence  of  his 
good  standing  and  in  the  absence  of  proof  to  the  contrary  this 
condition  will  be  presumed  to  continue.  If  by  reason  of  his  con- 
duct or  failure  to  comply  with  the  regulations  or  requirements  of 
the  society,  the  member  has  lost  his  good  standing,  the  society 
must  show  this  fact,  for  status  once  fixed  is  supposed  to  continue 
until  the  contrary  is  shown, — the  fact  is  one  of  defense  and  is 
one  peculiarly  within  its  knowledge."^    It  was  held  in  a  case  in 

336  Carson  v.  German  Ins.  Co.,  62  la.  433;  Daul  v.  Firemen's  Ins.  Co.,  35 
La.  Ann.  98;  Planters'  Ins.  Co.  v.  Comfort,  50  Miss.  662;  Aetna  Ins.  Co.  v. 
Shryer,  85  Ind.  362;  Merchants',  etc.,  Ins.  Co.  v.  Vining,  68  Ga.  197;  Good- 
win V.  Mass.  Mut.  Ins.  Co.,  73  N.  Y.  480;  Marston  v.  Mass.  L.  Ins.  Co.,  59 
N.  H.  92;  Prentice  v.  Knickerbocker  L.  Ins.  Co.,  77  N.  Y.  483;  Grande  Mill 
Go.  V.  Western  Assur.  Co.,  118  111.  396;  Boyd  v.  Cedar  Rapids  Ins.  Co.,  70 
la.  325;  30  N.  W.  585;  Girard  L.  Ins.  Co.  v.  Mut.  L.  Ins.  Co.,  97  Pa.  St.  15; 
West  Rockingham  M.  F.  Ins.  Co.  v.  Sheets,  26  Gratt.  854;  Thwing  v.  Great 
Western  Ins.  Co.,  Ill  Mass.  93;  Tayloe  v.  Merchants'  Ins.  Co.,  9  How.  390. 

337  Millard  v.  Supreme  Council,  etc.,  81  Cal.  340;  22  Pac.  864;  Anderson 
V.  Supreme  Council,  etc.,  135  N.  Y.  107;  31  N.  E.  1092;  Supreme  Council 
Cath.  Ben.  S.  v.  Boyle,  10  Ind.  App.  301;   3f  N.  E.  1105. 

838  §  607  et  seq, 

339  Supreme  Lodge  K.  of  H.  v.  Johnson,  78  Ind.  110;  Mulroy  v.  Sup. 
Lodge  Knights  of  Honor,  28  Mo.  App.  463;  Ziegler  v.  Mut.  Aid  So.,  _1  Mc- 
Gloin  (La.),  284;  Stewart  v.  Supreme  Council,  etc.,  36  M.  A.  319;  Forse  v. 
Supreme  Lodge,  etc.,  41  M.  A.  106;  Scheuffler  v.  Grand  Lodge  A.  0.  U.  W., 
45  Minn.  256;  47  N.  W.  799;  and  see  also  EUerbe  v.  Faust,  119  Mo.  653;  25 
S.  W.  390. 
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Illinois,'*"  that  the  words,  good  standing,  are  to  be  construed  in 
reference  to  the  language  of  the  application  and  the  preceding 
language  of  the  certificate,  and  in  that  particular  instance  they 
meant  that  the  member  must  not  only  have  a  good  reputation  but 
be  of  good  conduct, — i.  e.,  free  from  a  violation  of  his  pledge  of 
total  abstinence.  "Good  standing  in  a  society,"  says  the  court, 
"not  only  implies  that  a  party  is  a  member  of  the  society,  but 
that  he  has  a  good  reputation  therein."  And  in  this  case  the 
court,  upon  construing  the  contract,  held  that  there  was  a  pledge 
upon  the  part  of  the  member  that  he  would  not  use  any  intoxi- 
cating liquor ;  that  the  violation  of  this  pledge  was  cause  for  ex- 
pulsion or  suspension  as  a  member,  and  it — ^not  the  expulsion  or 
supension  but  the  violation  of  the  pledge — was  also  a  cause  for 
forfeiture  of  rights  and  benefits  under  the  certificate.  Conse- 
quently, if  before  his  de;ath  the  member  had  violated  his  pledge, 
although  he  had  not  been  tried  or  expelled  for  the  ofEense,  he 
was  not  in  good  standing.^^^  But  if  the  constitution  provides  that 
upon  due  conviction  of  the  offense  or  of  certain  conduct,  the  mem- 
ber shall  be  exgelled  he  is  in  good  standing  until  expulsion,^" 
and'  generally  speaking,  moral  lapses  do  not  affect  good  standing, 
it  must  be  adjudicated  by  the  society  unless  the  laws  provide  for 
a  self-executing  forfeiture.'*'  Good  standing  as  to  death  benefits 
may  exist  though  not  as  to  sick  benefits.'**  A  member  of  an  order 
at  the  time  of  his  death  in  arrears  for  dues  and  assessments,  the 
time  for  the  collection  of  which  had  fully  expired,  is  by  reason 
of  these  facts  not  in  good  standing  within  the  meaning  of  a  benefit 

340  Royal  Templars  of  Temperance  v.  Curd,  111  111.  289.  See  also  Royal 
Circle,  etc.,  v.  Achterath,  204  111.  549;  68  N.  E.  492;  affg.  106  111.  App.  439; 
Supreme  Lodge,  etc.,  v.  Goldberger,  72  111.  App.  320;  National  Union  v. 
Thomas,  10  App.  D.  C.  277. 

341  See  also  Hogins  v.  Sup.  Council  Champions  of  the  Red  Cross,  76 
Cal.  109;  18  Pac.  125;  Smith  v.  Knights  Father  Matthew,  36  M.  A.  184; 
Parliament,  etc.,  v.  Marr,  20  App.  D.  C.  362;  Supreme  Lodge,  etc.,  v.  Wil- 
son, 14  C.  C.  A.  264;  66  Fed.  785;  30  U.  S.  App.  234. 

342  High  Court,  etc.,  v.  Zak,  136  111.  185;  26  N.  E.  593;  affg.  35  III.  App. 
613. 

343  High  Court,  etc.,  v.  Zak,  136  111.  185.  See  also  O'Grady  v.  Knights 
of  Columbus,  62  Conn.  223;  25  Atl.  111.  In  this  last  case  ipso  facto  sus- 
pension was  provided  for,  but  the  beneficiary  of  a  member,  who  paid  up, 
although  his  suspension  had  not  been  removed,  was  allowed  to  recover. 

344  Emmons  v.  Hope  Lodge,  1  Marvel's  Del.  187;  40  Atl.  956. 
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certificate  requiring  the  member  to  be  in  good  standing  in  the 
order  at  the  time  of  his  death  to  entitle  the  beneficiary  to  re- 
cover.2"  A  member  who  has  taken  his  withdrawal  card  is  not  in 
good  standing.^"  Where  dues  were  payable  in  advance  at  the 
first  meeting  of  the  lodge  in  the  quarter  it  was  held  that  the  mem- 
ber was  in  good  standing  and  not  in  arrears,  although  he  had 
not  paid  his  dues  for  the  quarter,  he  dying  August  12th,  and  the 
quarter  commencing  on  the  first  of  the  same  month,  if  no  inter- 
vening meeting  of  the  lodge  was  shown.^"  If  the  laws  of  the 
order  provide  that  members  in  arrears  shall  be  suspended  the 
standing  of  such  members  is  not  affected  until  such  suspension  is 
regularly  made.^*'  In  a  case  in  the  Federal  court  of  Illinois, 
where  the  certificate  contained  a  condition  that  the  amount 
should  only  be  paid  if  the  member  at  the  time  of  his  death  was 
in  good  standing  in  his  lodge,  the  court  said:'*'  "I  think  this 
case  might  be  wholly  disposed  of  on  the  ground  that  this  being  a 
voluntary  society,  in  which  the  standing  of  its  members  and) 
the  mode  of  suspending  and  reinstating  them  in  their  membership 
was  regulated  and  provided  for  by  the  laws  of  the  society,  if  the 
records  and  proceedings  of  the  body  show  that  a  member  is  not 
in  good  standing  he  must  be  bound  by  these  records  and  the  ac- 
tion of  his  society  in  that  regard,  especially  when  he  has  exercised 
his  right  of  appeal,  and  the  action  of  which  he  complains  has  been 
affirmed  by  the  appellate  tribunal.  The  society,  by  its  own  laws, 
being  made  the  judge  of  the  standing  of  its  members,  such  mem- 
bers are  bound  by  its  action  on  that  subject,  and  I  feel  very  clear 
that  the  courts  ought  not  to  entertain  revisionary  supervision 
over  the  action  of  such  bodies  when  dealing  with  their  members, 
except,  perhaps,  when  fraud  is  charged  and  proven."    But  this 

s45McMurry  v.  Supreme  Lodge  K.  of  H.,  20  Fed.  107;  BiskupskI  v.  Pop- 
Isil,  27  N.  Y.  Supp.  1018.  See  also  United,  etc.,  See.  v.  Dinkley,  32  Ind.  273; 
69  N.  E.  707;  Littleton  v.  Wells>  etc.,  Counc,  98  Md.  453;  56  Atl.  798;  Houle 
v.  Societe  St.  Jean  Baptiste,^  153  Mich.  357;  116  N.  W.  1076;  Sevigney  v. 
Societe  St.  Jean  Baptists,  36  R.  I.  374,-  90  Atl.  744. 

346  Meyer  v.  Am.  Star  Order,  2  N.  Y.  St.  492. 

3i7  Mills  V.  Rebstock,  29  Minn.  280.  See  also  "Weiss  v.  Tenant,  21  N.  Y. 
Supp.  253;   and  ante,  §  500,  Dues. 

sis  District  Grand  Lodge  v.  Cohn,  20  Bradw.  335;  Supreme  Lodge 
Knights  of  Honor  v.  Wickser,  72  Tex.  257;  12  S.  W.  175. 

349  Hawkshaw  v.  Supreme  Lodge  K.  of  H.,  29  Fed.  773. 
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declaration  must  be  taken  with  some  degree  of  allowance,  for  it 
is  to  b0*modified  by  the  further  statement  that  these  proceedings 
of  the  subordinate  lodge  must  have  been  regular  and  the  lodge 
must  have  acquired  jurisdiction.  The  rule  is  more  correctly 
stated  by  Judge  Wheeler,  of  the  United  States  court  for  the 
Southern  District  of  New  York,  in  a  suit  against  the  same  order 
and  involving  to  a  great  extent  the  same  question.^^"  After  re- 
ferring to  certain  cases  cited  by  counsel^"  the  judge  says: 
"These  cases  show  clearly  that  the  decisions  of  such  associations, 
according  to  their  own  laws,  rules  and  regulations,  which  all  as- 
sent to  who  become  members,  are  conclusive  as  to  membership 
and  standing,  except  as  they  are  reviewable  within  the  order 
under  the  laws  of  the  order.  But  none  of  the  cases  go  so  far  as 
to  hold'  that  a  mere  record  of  a  sentence  of  suspension,  without 
any  proceedings  whatever  to  found  it  upon  and  not  according  to 
the  laws  of  the  order  is  conclusive  anywhere.  Section  two  of 
article  twelve  of  the  laws  of  this  order  requires  that  charges  pre- 
ferred against  a  member  shall  be  read  in  open  lodge,  and  a  copy 
of  them  be  furnished  to  him  under  the  seal  of  the  lodge,  and  that 
he  be  cited  to  appear  to  answer  them.  In  Kareher  v.  Supreme 
Lodge,^^^  the  charge  was  non-payment  of  an  assessment,  and  the 
copy  furnished)  was  not  under  the  seal  of  the  lodge.  The  validity 
of  the  judgment  of  suspension  was  questioned  on  the  ground  that 
the  copy  was  not  sufficient,  but  the  court  held  that  such  irregu- 
larity would  not  invalidate  the  judgment,  but  intimated  that  it 
would  not  be  good  without  any  notice. '"^^ 

A  member  knowing  that  he  had  been  dropped  from  member- 
ship and  having  taken  no  steps  for  reinstatement  nor  tendered 
subsequent  dues  was  not,  when  killed  two  months  later,  a  mem- 
ber in  good  standing.^^*    A  member  is  not  in  good  standing  en- 

350  Lazenky  v.  Supreme  Lodge  K.  of  H.,  31  Fed.  592. 

351  Kareher  v.  Supreme  Lodge  K.  of  H.,  137  Mass.  368;  Anacosta  Tribe 
V.  Murback,  13  Md.  91;  Osceola  Tribe  v.  Schmidt,  57  Md.  98;  Burt  v.  Grand 
Lodge,  44  Mich.  208;  Woolsey  v.  Odd  Fellows,  61  la.  492;  16  N.  W.  576; 
Harrington  v.  Workingmen's  Ass'n,  70  Ga.  340. 

352  137  Mass.  368. 

353  See  Mulroy  v.  Supreme  Lodge  Knights  of  Honor,  28  Mo.  App.  463. 
See  ante,  §  500. 

354  Roberts  v.  Brotherhood  of  Locomotive,  Firemen  &  Enginemen,  etc., 
156  Ky.  189,  160  S.  "W.  924. 
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titled  to  death  benefits,  who  is  indebted  to  the  lodge  for  six 
months'  dues,  the  by-laws  providing  that  one  is  not  in  good'standr 
ing,  who  owes  his  lodge  an  amount  equal  to  six  month's  dues, 
although  in  calculating  the  indebtedness  a  dollar  for  lottery  tick- 
ets is  included.^^^  A  society  of  Italians  was  formed  to  promote 
the  physical,  moral  and  intellectual  well-being  of  its  members 
and  secure  for  them  the  benefits  of  American  citizenship.  The 
constitution  required  the  wearing  of- the  uniform  by  all  members 
on  certain  occasions  and  that  failure  to  provide  a  uniform  within 
one  year  after  admission  should  forfeit  the  right  to  benefits.  A 
member  after  being  warned  refused  to  procure  a  uniform  within 
the  required  time.  It  was  held  that  the  penalty  imposed  for  fail- 
ure to  procure  a  uniform  was  not  too  severe  and  a  member  so 
failing  to  comply  with  the  law  was  not  entitled  to  benefits,  al- 
though he  had  paid  all  dues.^^* 

§  580.  Good  Standing  in  a  Benefit  Association  Contingent  on 
Good  Standing  in  Some  Other  Organization. — The  contract  often 
provides  that  the  payment  of  a  benefit  to  the  beneficiary  of  the 
member  shall  be  conditioned,  not  only  upon  his  good  standing  in 
that  organization,  but  also  in  some  other  society.  It  has  been 
held,^°'  that  where  a  by-law  of  a  society  provided  that  any  mem- 
ber expelled  from  a  Masonic  Lodge  to  which  he  belongs  shall  for- 
feit his  membership  in  the  society,  such  membership  is  forfeited 
by  his  being  debarred  against  his  will  of  the  privileges  of  his 
lodge  though  not  in  form  expelled  therefrom.  In  this  case  the 
by-laws  of  a  benefit  association  provided  that  a  requisite  qualifica- 
tion for  membership  should  be  that  the  applicant  be  a  Mason  in 
good  standing.  The  Masonic  Grand  Lodge  shortly  afterward 
passed  a  law  debarring  saloon-keepers  from  membership  and 
afterward  the  benefit  association,  desiring  to  comply  with  the 
spirit  and  intent  of  the  order  of  the  Grand  Lodge,  passed  a  by- 
law to  the  effect  that  if  any  of  its  members  should  become  a 
saloon-keeper  he  should  forfeit  his  membership  and  his  certificate 
thereby,  ipso  facto,  became  null  and  void.  Another  by-law  or 
section  of  a  by-law  of  the  benefit  association  provided  that  an 

855  Kelly  V.  Court,  etc..  Foresters  of  America,  78  Conn.  40;  60  Atl.  1022. 
ssesolari  v.  Italian  Soc.  of  Columbus,  211  Mass.  382;  97  N.  E.  765. 
SBTEllerbe  v.  Faust,  119  Mo.  653;  25  S.  W.  390;  25  L.  R.  A.  149. 
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"expulsion  from  his  lodge  (of  Masons)  shall  ipso  facto  work  a 
forfeiture  of  the  membership  in  this  association. ' '  The  court  in 
its  opinion  says:  "The  manifest  intention  of  this  action  of  the 
association  was  to  keep  in  line  with  the  lodges  of  the  State,  from 
which,  alone,  its  members  were  recruited.  After  passage  of  the 
edict  against  saloon-keepers  by  the  united  lodges  of  the  State,  no 
one  pursuing  the  occupation  of  a  saloon-keeper,  whether  techni- 
.cally  in,  or  formally  expelled  from,  his  lodge,  could  be  received 
by  the  association  as  eligible  to  membership.  It  is  argued  by 
counsel  for  appellant  that  the  respondent  was  not  within  the  pur- 
view of  the  by-law  recited  by  us,  for  the  reason  that  he  was  a 
saloon-keeper  before  and  at  the  time  it  was  passed,  and  therefore 
did  not  become  one  after  its  passage.  The  by-law  must  be  inter- 
preted so  as  to  meet  the  abuse  or  thing  prohibited,  and  to  correct 
it  if  possible.  The  intention  is  manifest  to  prevent  any  of  its 
members  from  pursuing  the  occupation  of  saloon-keepers  or  bar- 
keepers. Of  course,  it  was  not  intended  to  affect  the  standing  of 
any  one  who  had  pursued  the  occupation  of  a  saloon-keeper,  but 
v/ho,  upon  passage  of  the  law,  discontinued  that  occupation.  I 
think  it  was  intendled  to  apply  to  only  such  as  should  be  or  be- 
come saloon-keepers  after  its  passage.  As  the  respondent  is  ad- 
mitted to  have  continued  to  be  a  saloon-keeper  after  its  passage, 
he  comes  within  the  operation  of  its  provisions,  and  according  to 
the  declared  effect  of  it,  lost  his  membership,  ipso  facto,  without 
any  formal  action  of  the  association.  But  irrespective  of  the 
by-law  against  saloon-keepers  passed  by  the  association,  it  would 
seem  that  the  respondent  lost  his  membership  in  it  by  virtue  of 
the  action  of  the  lodge  to  which  he  belonged  debarring  him  from 
membership  therein,  and  the  by-law  of  the  association  which  de- 
clared that  when  a  member  of  the  association  suffered  expulsion 
from  the  lodge  to  which  he  belonged,  he  thereby,  ipso  facto, 
ceased  to  be  a  member  of  the  association,  without  any  action  on 
its  part.  It  is  contended  by  counsel  for  appellant  that  the  re- 
spondent, although  ceasing  to  be  a  member  of  the  lodge  to  which 
he  had  belonged,  was  not  formally  expelled  therefrom,  and  there- 
fore did  not  strictly  fall  within  the  operation  of  the  by-law  which 
discontinued  him  as  a  member  of  the  association,  ipso  facto,  as 
soon  as  he  was  expelled  from  his  lodge.  The  termination  of  his 
membership  in  his  lodge  was  in  substance  and  effect  an  expulsion 
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although  not  such  in  form.  He  was,  against  his  will,  debarred  of 
all  the  rights  and  privileges  of  membership  by  the  lodge,  on  ac- 
count of  his  being  and  continuing  a  saloon-keeper.  After  this,  it 
is  admitted  that  he  took  his  '  demit. '  I  do  not  see  what  .else  he 
could  have  done.  He  had  no  rights  in  the  lod'ge,  and,  as  a  law- 
abiding  citizen,  it  was  his  duty  to  go  away. ' '  In  another  case  of 
a  somewhat  similar  nature  it  was  held  that  a  restoration  in  good 
faith  by  a  local  lodge  of  Masons  in  conformity  with  the  decision  • 
of  the  district  deputy  grand  master,  when  made  in  good  faith,  will 
be  binding  upon  the  benefit  association  in  which  membership  was 
contingent  on  continued  membership  in  such  Masonic  lodge,  and 
is  immaterial  that  the  restoration  of  the  member's  name  was  not 
made  until  after  his  death.^,^*  In  this  case^^^  the  Court  said: 
"The  defendant  association  contracted  with  Connelly  on  the  basis 
that  he  was  a  Mason,  and  that  he  should  remain  a  Mason.  It 
would  have  been  easy  for  the  defendant  and  Connelly  to  have 
agreed  upon  some  method  by  which  the  question  of  his  being  or 
remaining  a  Mason  should  be  decided  so  as  to  be  binding  upon 
them  both.  In  the  absence  of  any  agreement  in  what  way  his 
membership  in  some  Masonic  lodge  was  to  be  proved,  or  how  his 
continuing  to  be  a  Mason  in  good  standing  was  to  be  shown,  we 
should  naturally  infer  that  these  questions  were  to  be  decided  by 
the  Masonic  tribunals.  There  is  no  other  authority  by  which 
these  questions  could  be  decided.  And  it  appears  that  this  is  just 
what  the  defendant  did.  When  Connelly  applied  to  become  a 
member  of  the  defendant  association,  they  asked  for  and  re- 
ceived a  certificate  signed  by  an  officer  of  Baltic  Lodge  that  he 
was  a  Mason.  They  accepted  that  as  conclusive,  and  admitted 
him  to  membership  in  the  association.  When  Connelly  died  they 
asked  for  a  certificate  to  be  signed  by  the  secretary  of  Baltic 
Lodge  that  he  continued  to  be  a  Mason.  The  forms,  of  which 
copies  are  set  forth  in  the  record,  indicate  that  they  are  such  as 
are  used  by  the  defendant  in  all  cases.     They  did  in  the  case  of 

358  Connelly  v.  Masonic  Mut.  Ben.  Ass'n,  58  Conn.  552;  20  Atl.  671;  9 
L.  R.  A.  428.  Involving  somewhat  similar  principles,  is  the  case  of  Clark 
V.  Rels,  87  Cal.  543;  25  Pac.  759;  and  Delaney  v.  Modern  Ace.  Club,  121  la. 
528;  97  N.  W.  91;  Cowan  v.  N.  Y.  Caledonian  Club,  46  App.  Div.  288;  61 
N.  Y.  Supp.  714. 

359  Connelly  v.  Masonic  ,  etc.,  supra. 
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Connelly  precisely  what  they  do  in  the  case  of  every  one  of  their 
members.  They  referred  the  question  of  being  or  not  being  a 
Mason  ta  the  Masonic  officers  themselves.  Such  a  usage  shows 
that  it  is  really  a  part  of  the  contract  made  by  the  defendant  with 
each  of  its  members  that  Masonic  questions  shall  be  decided  by 
Masonic  tribunals.  This  is  a  usage  by  which  we  think  the  de- 
fendant must  be  concluded.  In  the  light  of  this  usage  and  of  all 
the  eAddence  we  think  the  contract  between  the  defndant  and 
Connelly  must  be  construed  as  though  it  provided  in  terms  that 
the  question  of  his  being  or  continuing  to  be  a  Mason  in  good 
standing  should  be  decided  by  the  Masonic  officers.  The  decisions 
of  any  kind  of  a  voluntary  society  or  association,  in  admitting 
members,  and  in  disciplining,  suspending  or  expelling  them,  are 
of  a  quasi- judicial  character.  In  such  cases  the  courts  never  in- 
terfere, except  to  ascertain  whether  or  not  the  proceeding  was 
pursuant  to  the  rules  and  laws  of  the  society;  whether  or  not 
the  proceeding  was  in  good  faith ;  and  whether  or  not  there  was 
anything  in  the  proceeding  in  violation  of  the  laws  of  the  land. ' ' 
Good  standing  may  depend  upon  membership  in  the  Roman  Cath- 
olic church,  and  a  by-law  providing  that  the  ceasing  of  such 
church  membership  shall  ipso  facto  forfeit  the  rights  in  the  so- 
ciety, is  reasonable  and  self-executing  and  not  unreasonable.^^" 
Where  good  standing  in  a  subordinate  lodge  of  the  Knights  of 
Pythias  was  required  as  essential  to  membership  in  the  endow- 
ment rank  of  the  same  order,  and  the  secretary  of  the  former 
failed  to  notify  the-  endowment  rank  of  the  loss  of  good  standing 
of  a  member,  who  continued  to  pay  his  assessments  to  such  en- 
dowment rank,  it  was  held  ^"  that  good  standing  in  the  latter 
was  not  lost.  Where  a  benefit  promised  by  the  Odd  Fellows  Bene- 
fit Association  was  conditioned  that  the  member  should  be  "finan- 
cial" in  the  Household  of  Ruth,  the  former  is  not  liable  if  the 
member  has  forfeited  membership  in  the  latter  by  non-payment 
of  dues.^^2- 

360  Barry  v.  Order  Catholic  Knights,  119  Wis.  362;  96  N.  W.  797;  Franta 
V.  Bohemian  R.  C.  Cent.  Union,  164  Mo.  304;  63  S.  W.  1100,  54  L.  K.  A. 
723;  Mazurkiewlcz  v.  St.  Adelhertus,  etc.,  Soc,  127  Mich.  145;  86  N.  W. 
543;  54  L.  R.  A.  727. 

361  Supreme  Lodge  K.  P.  v.  Kallnskl,  163  U.  S.  289;  affg.  57  Fed.  348; 
6  C.  C.  A.  373. 

362  Odd  Fellows  Benefit  Ass'n  v.  Burten,  83  Ark.  631;  104  S.  W.  163, 
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609.  Other  Acts  of  Insurer  In  Regard  to  Proofs  of  Loss  Amounting 

to  Waiver  of  Particular  Requirements. 

610.  When  Insurer  is  Precluded  From  Certain  Defenses. 

§  581.  Definitions  of  Waiver  and  Estoppel. — Waiver  Las  been 
defined  to  be  "the  relinquishment  of,  or  refusal  to  accept,  a 
right."  1  Estoppel  is:  "The  preclusion  of  a  person  £rom  assert- 
ing a  fact,  by  previous  conduct  inconsistent  therewith,  on  his  own 
part  or  the  part  of  those  under  whom  he  claims,  or  by  an 
adjudication  upon  his  rights  which  he  cannot  be  allowed  to  call 
in  question."^  "The  law  of  estoppel,"  says  Bigelow,'  "is  the 
law  of  rights  acquired  or  fixed  in  one  of  three  ways,  namely,  by 
record,  by  deed,  or  by  facts  in  pais."  In  insurance  cases,  if  an 
estoppel  exists  it  is  generally  by  matter  in  pais,  though  a  com- 
pany may  become  estopped  both  by  deed  and  by  record.  Techni- 
cally an  estoppel  in  pais  arises  from  the  acts,  admissions  or  con- 
duct of  a  person  by  which  he  designedly  induces  another  to  alter 
his  position  injuriously  to  himself.  The  approved  rule  laid  down 
by  the  authorities  *  is  that  to  constitute  an  estoppel  by  conduct, 
or  equitable  estoppel,  the  following  elements  must  be  present: 
1.  There  must  have  been  a  false  representation  or  concealment 
of  material  facts.  2.  The  representation  must  have  been  made 
with  knowledge  of  the  facts.  3.  The  party  to  whom  it  was  made 
must  have  been  ignorant  of  the  truth  of  the  matter.  4.  It  must 
have  been  made  with  the  intention  that  the  other  party  would 
act  upon  it.  5.  The  other  party  must  have  been  induced  to  act 
upon  it.  Equitable  estoppel,  or  by  conduct,  is  said  to  have  its 
foundation  in  fraud,  considered  in  its  most  general  sense ;  because 
a  man  cannot  be  prevented  by  his  conduct  from  asserting  a 
previous  right,  unless  the  assertion  would  be  tantamount  to  a 
fraud  upon  the  person  who  had  subsequently  acquired  the  right.^ 
The  doctrine  originated  in  chancery,  but  is  now  adopted  in 
courts  of  law.®  After  treating  of  estoppels  arising  out  of  repre- 
sentations, including  therein  cases  of  silence  amounting  to  a  rep- 

iBouvier  Law  Die,  tit.  Waiver. 
zBouvier  Law  Die,  tit.  Estoppel. 

3  Estoppel,  p.  1. 

4  Bigelow  on  Estoppel,  p.  25. 
sBispham  Equity,   §  282. 

6  Note  to  Duchess  of  Kingston's  Case,  2  Smith  Lead.  Cas.  711. 
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resentation  by  way  of  admission  or  negation  of  rights,  Mr.  Bige- 
low,  in  his  treatise  on  estoppel,  says:''  "There  are  other  estop- 
pels, so  called,  growing  out  of  conduct  of  the  same  nature  that 
cannot  be  considered  cases  of  representation  at  all  in  any  legiti- 
mate sense  of  that  term.  Such  are  cases  in  which,  by  the  course 
of  conduct  of  one  party  to  a  contract,  entitled  to  the  performance 
of  certain  terms  or  conditions  thereof,  the  other, party  has  been 
led  to  believe,  as  a  man  of  average  intelligence,  that  such  per- 
formance will  not  be  required,  until  it  has  become  too  late  to 
perform,  or  until  to  insist  upon  performance,  would  work  ma- 
terial injustice.  These  commonly  are  cases  of  waiver;  and  it 
appears  to  be  little,  if  anything,  more  than  giving  them  another 
name  to  call  them  estoppels.  The  estoppel,  unlike  that  by  mis- 
representation, does  not  rest' upon  ignorance  of  the  fact  by  the 
party  entitled  to  the  benefit  of  it.  Frequent  illustrations  of  the 
estoppel  in  question  are  to  be  found  in  actions  upon  insurance 
policies,  where  the  conduct  of  the  underwriter  has  been  such  as 
reasonably  to  lead  the  insured  to  believe,  until  too  late,  that  a 
requirement  of  the  policy,  as,  e.  g.,  in  regard  to  the  proofs  of 
loss  or  the  prompt  payment  of  the  premium  or  of  a  premium 
note  will  not  be  required.  If  the  assured  as  a  sensible  man  has 
really  been  misled,  it  would  be  a  fraud  upon  him  to  insist  upon 
the  term  or  condition  forborne." 

§  582.  Difference  Between  Waiver  and  Estoppel. — The  Su- 
preme Court  of  Vermont  has  held,'  that  "while  the  terms  waiver 
and  estoppel  as  applied  to  the  law  of  insurance  are  usually  con- 
sidered the  same,  yet  there  are  essential  differences  between 
them.  Waiver  is  the  intentional  relinquishment  of  a  known  right 
and  does  not  necessarily  imply  that  one  has  been  misled  to  his 
prejudice,  while  an  estoppel  involves  the  act,  or  conduct,  of  both 
parties  and  may  arise  where  there  is  no  intent  to  mislead  and 
also  involves  the  misleading  of  one  party  to  his  prejudice. ' '  The 
Supreme  Court  of  Oklahoma  has  said: '  "A  distinction  is  drawn 
between  waiver  and  estoppel  when  the  two  doctrines  are  dis- 
cussed in  their  purely  technical  aspect.     Waiver  involves  the 

7  p.  633. 

8  "Webster  v.  State  Mutual  Fire  Ins.  Co.,  81  Vt.  75;   69  Atl.  319. 

9  Northwestern  National  Life  Ins.  Co.  v.  Ward  (Okla.),  155  Pac.  524. 
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notion  of  an  intention  entertained  by  the  holder  of  some  right  to 
abandon  or  relinquish,  instead  of  insisting  on,  the  right.  An 
estoppel  arises  when  the  purpose  or  natural  consequence  of  a 
person's  representations  or  conduct  is  such  as  to  induce  another 
person  to  do  or  to  omit  some  act,  the  doing  or  omission  of  which 
would  turn  out  to  his  detriment  and  to  the  inducing  party's 
benefit  if  the  latter  were  permitted  to  take  such  advantage  of  it, 
and  such  an  estoppel  more  often  carries  with  it  the  implication 
of  fraud  than  waiver  does.^"  "Waiver  is  the  voluntary  surrender 
of  a  right ;  estoppel  is  the  inhibition  to  assert  a  right  which  the 
law  places  on  one  as  a  consequence  of  his  own  conduct  which 
has  resulted  in  injury  or  detriment  to  another .^^  'Waiver  belongs 
to  the  family  of  estoppel  in  a  sense,  and  yet  an  estoppel  .  .  . 
has  connections  that  are  no  kin  to  waiver.  Waivei  depends  upon, 
what  one  himself  intends  to  do;  estoppel  depends  rather  upon 
what  he  caused  his  adversary  to  do.  Estoppel  results  from  an  act 
which  may  operate  to  the  injury  of  the  other  party ;  waiver  may 
affect  the  opposition  party,  beneficially.'  "^^ 

§  583.  In  Insurance  Law  Waiver  and  Estoppel  Much  the  Same 
Thing. — It  will  be  seen  from  an  examination  of  the  cases  cited 
in  this  chapter,  as  well  as  from  the  preceding  sections,  that  if 
the  words  waiver  and  estoppel,  as  used  in  insurance  cases,  are 
not  synonymous  terms,  the  line  of  separation  between  them  is  so 
shadowy  and  uncertain  that  it  cannot  always  be  distinguished. 
In  his  work  on  insurance  Mr.  May  says:  ^^  "The  terms,  'estop- 
pel' and  'waiver,'  though  not  technically  identical,  are  so  nearly 
allied,  and,  as  applied  in  the  law  of  insurance,  so  like  in  the 
consequences  which  follow  their  successful  application,  that  they 
are  used  indiscriminately  by  the  courts."  The  Supreme  Court 
of  Pennsylvania  has  remarked^*  that  a  waiver  or  a  breach  of 
conditions,  "never  occurs  unless  intended,  or  where  the  act  relied 
on  ought  in  equity  to  estop  the  party  from  denying  it."  And 
Bigelow  says:*^     "Another  kind  of  estoppel  by  conduct  may 

10  Fairbanks,  Morse  &  Co.  v.  Baskett,  98  Mo.  App.  53;  71  S.  W.  1113. 

iiLibby  v.  Haley,  91  Me.  331;   39  Atl.  1004. 

12 Kennedys.  Manry,  6  Ga.  App.  816;  66  S.  E.  29. 

13  §  505. 

14  Diehl  V.  Adams,  etc.,  Ins.  Co.,  58  Pa.  St.  443. 

15  Bigelow  on  Estoppel,  p.  27. 
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arise,  to-wit,  by  a  party  to  a  contract  or  transaction  inducing 
the  other  to  act  in  the  belief  that  the  former  will  waive  certain 
rights  he  might  otherwise  maintain  against  the  latter.  This 
estoppel  does  not  consist  in  misrepresentation  by  the  party  to 
be  estopped,  nor  does  it  require  that  the  opposite  party  should 
be  ignorant  of  the  facts.  Waiver  by  an  underwriter  of  the  terms 
of  an  insurance  contract  is  an  example."  It  has  been  said  ^*  that 
waiver  differs  from  estoppel  in  that  it  depends  solely  upon  the 
intention  of  the  party  against  whom  it  is  invoked.  We  shall  not, 
therefore,  in  the  succeeding  pages  attempt  to  distinguish  between 
cases  of  waiver  and  those  of  estoppel,  because  if  attempted  it 
could  not  always  be  done.  It  will  be  readily  seen  that  the  same 
facts  may  be  construed  both  to  amount,  to  the  waiver  of  a  right, 
otherwise  enforceable,  and  to  estop  the  party  from  asserting 
such  right  as  a  defense.  What  namei  to  give  to  the  legal  effect 
of  a  certain  condition  of  facts  often  depends  upon  the  point  of 
view  from  which  such  facts  are  regarded. 

§  584.  General  Rules  of  the  Law  of  Waiver  or  Estoppel  Apply 
to  Insurance  Contracts. — Questions  of  waiver  or  estoppel  in  cases 
relating  to  insurance  contracts  are  to  be  determined  by  the  appli- 
cation of  the  same  rules  as  in  suits  upon  other  contracts.  While 
we  shall  in  this  chapter  refer  to  many  cases  in  which  certain  acts 
and  circumstances  have  been  held  to  amount  to  either  a  waiver 
or  an  estoppel,  it  is  not  possible  to  specify  what  words  or  con- 
duct will  in  every  case  amount  to  waiver  of  the  requirements 
or  conditions  of  the  policy,  or  estop  the  company  from  insisting 
upon  them.  Each  case  rests  upon  its  own  facts  and  must  be 
determined  by  the  general  rules  applicable  to  all  kinds  of  con- 
tracts, for  what  might  under  some  circumstances  estop  the  com- 
pany would  not  in  another  case  where  the  facts  were  only  very 
slightly  different.  Whether  a  party  has  waived  a  condition  in 
a  contract  or  is  estopped  from  claiming  the  benefit  of  it  is  a 
mixed  question  of  law  and  fact,  but  when  the  facts  are  found, 
it  is  for  the  court  to  say  whether  or  not  the  condition  has  been 
waived  or  the  company  is  estopped  from  claiming  its  rights 
under  the  policy  by  reason  of  what  it  has  done  or  failed  to  do.^^ 

16  Stlepel  V.  Gilrman-Am.  M.  L.  Ass'n,  55  M.  A.  224. 

n  Odd  Fellows'  M.  A.  Society  v.  Sweetzer,  117  Ind.  97;  19  N.  E.  722. 
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§  585.  Waiver  May  be  Parol  Though  Required  by  the  Contract 
to  be  in  Writing. — ^A  parol  waiver  of  condition  in  a  policy  is 
good,  notwithstanding  a  provision  in  such  policy  that  nothing 
but  a  written  agreement  signed  by  an  officer  of  the  company 
shall  have  that  effect.  Such  a  requirement  may  be  waived  by 
parol,  or  acts  in  pais}^  The  Supreme  Court  of  Illinois  has  con- 
sistently hdd  tllat  although  the  policy  contains  a  provision  that 
its  conditions  shall  not  be  waived  except  in  writing  attached 
to  the  policy,  such  a  provision  itself  may  be  waived.  In  a  recent 
decision  the  court  says:^'  "The  question  whether  there  can  be 
a  waiver,  not  in  writing,  of  a  condition  contained  in  a  policy 
providing  there  shall  be  no  waiver  unless  it  is  written  or  attached 
to  the  policy,  arises  on  the  demurrer  to  the  second  replication 
to  each  of  the  pleas.  This  question  was  decided  in  the  affirmative 
in  Phoenix  Ins.  Co.  v.  Johnston,^"  Phoenix  Ins.  Co.  v.  Hart,^* 
Dwelling  House  Ins.  Co.  v.  Dowdall,^^  Phoenix  Ins.  Co.  v.  Cald- 
well,^' and  Orient  Ins.  Co.  v.  McKnight.^*  In  those  cases  it  was 
held  that  the  stipulation  in  the  policy  that  a  waiver  must  be  by 
an  indorsement  thereon  was  inserted  for  the  benefit  of  the  com- 
pany, and,  like  any  other  condition  of  the  policy  for  its  benefit, 
might  be  waived  by  it.  It  is  a  just  and  reasonable  rule  that  one/ 
who  is  authorized  to  waive  a  condition  or  provision  of  a  policy 

isGans  V.  St.  Paul,  etc.,  Ins.  Co.,  43  Wis.  108;  Farmers',  etc.,  Ins.  Co. 
V.  Gargett,  42  Mlcli.  293;  Blake  v.  Exchange  M.  Ins.  Co.,  12  Gray,  265; 
Van  Allen  v.  Farmers',  etc.,  Ins.  Co.,  4  Hun,  413;  Lamberton  v.  Conn.  F. 
Ins.  Co.,  39  Minn.  129;  39  N.  W.  76;  Smith  v.  Commercial  Union  Ins.  Co., 
33  Up.  Can.  Q.  B.  69;  Aetna  L.  Ins.  Co.  v.  Frierson,  57  C.  C.  A.  424;  114 
Fed.  56;  Burdick  v.  Security,  etc.,  Ass'n,  77  Mo.  App.  629;  Gewaltney  v. 
Provident  Savings  L.  Ass'n,  132  N.  C.  923;  44  S.  E.  659;  Aetna  L.  Ins.  Co. 
V.  Fallows,  110  Tenn.  720;  77  S.  W.  937;  Mut.  R.  F.  Ass'n  v.  Cleveland, 
27  C.  C.  A.  212;  82  Fed.  508;  54  U.  S.  App.  290;  Mills  v.  Home  Ben.  L. 
Ass'n,  105  Cal.  232;  38  Pac.  723. 

laPhenix  Ins.  Co.  v.  Grove,  215  111.  299;  74  N.  E.  141;  25  L.  R.  A. 
(N.„s.)  1.  See  also  Nichols  v.  Prudential  Ins.  Co.,  170  Mo.  App.  437;  155 
S.  W.  478;  Godwin  v.  National  Council  K.  &  L.  of  S.,  166  Mo.  App.  289; 
148  S.  "W.  980. 

20  143  111.  106,  32  N.  E.  429. 

21 149  111.  513;   36  N.  E.  990. 

22  159  111.  179;  42  N.  E.  606. 

23  187  111.  73;   58  N.  E.  314. 

24  197  111.  190;   64  N.  E.  339. 
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by  writing  may  also  waive  the  writing.  A  provision  that  nothing 
less  than  an  express  agreement,  to  be  indorsed  on  the  policy, 
shall  be  effectual  as  a  waiver,  is  itself  a  condition,  and  is  as 
capable  of  being  waived  and  dispensed  with  as  any  other  condi- 
tion of  the  policy. "  The  Supreme  Court  of  California  has  said :  ^^ 
"We  do  not  consider  at  all  material  in  this  connection  the  pres- 
ence of  the  printed  stipulation  to  the  effect  that  fto  officer,  agent, 
or  representative  of  the  company  shajl  have  the  power  to  waive, 
or  be  deemed  to  have  waived,  conditions  of  the  policy  unless  such 
waiver  shall  be  written  or  attached  thereto.  Such  provisions 
existed  in  the  policies  in  some  of  the  cases  cited,  and  were  not 
considered  effectual  to  prevent  the  conduct  of  the  officers  of 
the  company  from  constituting  a  waiver  or  estoppel  on  the  com- 
pany. The  doctrine  is  that  the  company  has  knowledge  when 
its  proper  officer  has  the  knowledge ;  and  if,  with  such  knowledge, 
it  leads  the  insured  to  rely  upon  his  policy  as  a  valid  policy,  not- 
withstanding the  breach  of  condition  of  which  it  knows,  it  will 
not  be  heard  to  allege  such  breach  against  a  claim  for  a  subse- 
quent loss,  accruing  at  a  time  when,  from  the  conduct  of  the 
company,  the  insured  had  every  right  to  believe  that  his  property 
was  protected  by  the  policy."  Still  it  has  been  held,^^  that  "the 
defendant  is  entitled  to  have  the  jury  instructed  that  any  waiver 
of  a  condition  of  a  policy  required  by  its  terms  to  be  in  writing 
must  be  in  writing."  And  it  has  also  been  held  that  "where 
insured  accepted  a  policy  stipulating  that  the  provisions  thereof 
could  not  be  waived  by  an  agent,  waiver  by  an  agent  is  inef- 
fective. "^"^  In  the  syllabus  of  this  case  prepared  by  the  court, 
it  is  said:  "The  Supreme  Court  of  this  State  (and  consequently 
this  court  also)  is  committed  to  the  doctrine  that  the  company 
can  limit  the  authority  of  the  agent  effectively  as  to  one  who 
has  notice  of  the  limitation  and  that  such  terms  in  the  policy 
charge  the  insured  with  notice."  It  would  seem  that  logically 
it  ought  to  be  said  that  instead  of  the  insurer  having  waived 
the  requirement  of  the  policy  that  any  waiver  of  the  conditions 
thereof  must  be  in  writing,  it  is  estopped  to  rely  upon  such  re- 

25  Arnold  v.  American  Ins.  Co.,  148  Cal.  660;   84  Pac.  182;  25  L.  R.  A. 
(N.  s.)  6. 

26  Sullivan  v.  Metropolitan  Life  Ins.  Co.,  35  Mont.  1;  88  Pac.  401. 

27  Great  Eastern  Casualty  Co.  v.  Reed  (Ga.  App.),  87  S.  E.  904. 
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quirement  because  of  some  act  of  its  representative  which  misled 
the  opposite  party  to  his  injury.^* 

§  586.    Waiver  Must  be  Intentional  and  With  Knowledge.— 

A  waiver  of  a  stipulation  in  an  agreement  must,  to  be  effectual, 
not  only  be  made  intentionally,  but  with  knowledge  of  the  cir- 
cumstances. This  is  the  rule  where  there  is  a  direct  and  precise 
agreement  to  waive  the  stipulation.  A  fortiori  is  this  the  rule 
when  there  is  no  agreement,  either  verbal  or  in  writing,  to  waive 
the  stipulation,  but  where  it  is  sought  to  deduce  a  waiver  from 
the  conduct  of  the  party.  Thus,  where  a  written  agreement  exists 
and  one  of  the  parties  sets  up  an  agreement  of  a  different  nature, 
alleging  conduct  on  the  other  side  amounting  to  a  substitution 
of  this  arrangement  for  a  written  agreement,  he  must  clearly 
show,  not  only  in  his  own  understanding,  but  that  the  other  party 
had  the  same  understanding.^'  And  the  New  York  Court  of 
Appeals  in  approving  this  rule  says :  ^^  "  Ordinarily  a  party 
should  not  be  held  to  have  waived  a  forfeiture,  in  the  absence  of 
facts  constituting  an  estoppel,  unless  he  intended  to  waive  it, 
nor  can  he  be  held  to  have  waived  it  unless  he  knew  of  the  facts 
constituting  after  the  forfeiture. ' '  ^^  Consequently  acts  of  either 
party  done  after  the  time  the  other  party  claims  to  have  been 
misled,  are  no  ground  of  estoppel.'^  Intimations  of  legal  con- 
clusions, either  by  acts  or  words,  constitute  no  foundation  for 
an  estoppel.'^  A  secret  intention  not  to  waive  cannot  overbalance 
positive  acts.^*    A  waiver  may  be  inferred  from  acts  as  well  as 

28  See  ante,  §  179.  A  valuable  note  on  this  subject  is  appended  10  L. 
R.  A.  (n.  s.)  1064  to  the  case  of  Industrial  Mutual  Indemnity  Co.  v. 
Thompson,  83  Ark.  574;  104  S.  "W.  200. 

29Bennecke  v.  Insurance  Co.,  105  U.  S.  359;  Darnley  v.  London,  Chat- 
ham &  Dover  R.  Co.,  L.  R.  2  H.  L.  43. 

30  Robertson  v.  Metropolitan  L.  Ins.  Co.,  88  N.  Y.  541. 

aiGirard,  etc.,  Ins.  Co.  v.  Hebard,  95  Pa.  St.  45;  Diehl  v.  Adams,  etc., 
Ins.  Co.,  58  Pa.  St.  443;  Hazard  v.  Franklin  Mut.  F.  Ins.  Co.,  7  R.  I.  429; 
Ryan  v.  Springfield,  etc.,  Ins.  Co.,  46  Wis.  671;  Finch  v.  Modern  Woodmen, 
113  Mich.  646;  71  N.  W.  1104;  Hubbard  v.  Mut.  Res.  F.  L.  A.,  80  Fed.  681; 
Sovereign  Camp,  etc.,  v.  Shaw,  143  Ga.  559;  85  S.  E.  827;  Weldenaar  v. 
New  York  Life  Ins.  Co.,  36  Mont.  592;  94  Pac.  1. 

32  Behrens  v.  Germania  F.  Ins.  Co.,  64  la.  19. 

33  Packard  v.  Conn.  Mut.  L.  Ins.  Co.,  9  Mo.  App.  469;  Brewster  v.  Striker, 
2  N.  Y.  19. 

84  Modern  Woodmen  v.  Lane,  62  Neb.  89;  86  N.  W.  943. 
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words,^'  and  a  waiver  once  made  is  irrevocable,'*  and  no  consid- 
eration is  necessary  to  support  a  waiver  by  the  insurer.''' 

§  587;  No  Estoppel  When  Contract  Is  Illegal,  nor  When  Par- 
ties Made  a  Mutual  Mistake,  nor  When  Party  Has  Not  Been 
Misled— Estoppel  When  Contract  Is  Executed.— A  contract  of 
insurance  entered  into  in  violation  of  law  or  public^  policy  is 
simply  void  and  neither  party  to  it  is  estopped  from  showing  the 
fact.  "Otherwise  the  public  law  and  policy  would  be  at  the 
mercy  of  individual  interest  an4  caprice. "  '*  A  policy  obtained 
by  fraud  is  absolutely  void  and  cannot  be  the  subject  of  waiver.'* 
The  insured  cannot  waive  the  Kentucky  statute  requiring  a  copy 
of  the  application  to  be  atttached  to  the  certificate.*"  Neither 
can  there  be  any  waiver  of  a  mandatory  statute  as  per  example 
the  non-forfeiture  law  or  suicide  statute.*^  There  is  no  estoppel 
where  both  parties  with  equal  opportunities  or  knowledge  on  the 
subject,  made  a  mistake,*^*  nor  when  the  insured  has  not  acted 
upon  the  supposed  waiver,*^*  nor  when  the  insured  has  not  been 
prejudiced;*^  for,  says  the  Supreme  Court  of  Michigan:*'  "The 
waiver  that  _is  spoken  of  in  these  cases  is  another  term  for  an 
estoppel.  It  can  never  arise  by  implication  alone,  except  from 
some  conduct  which  induces  action  in  reliance  upon  it,  to  an 

35  Pacific  Mutual  Life  Ins.  Co.  v.  McDowell,  42  Okla.  300;  141  Pac.  273. 

36  Union  Central  Life  Ins.  Co.  v.  Washburn,  158  Ala.  169;  48  Sou.  475; 
Mutual  Life  Ins.  Co.  v.  Davis  (Tex.  Civ.  A.),  154  S.  W.  1184. 

37  Washburn  v.  Union  Central  Life  Ins.  Co^  143  Ala.  485;  38  Sou.  1011; 
Mettner  v.  Northwestern  National  Life  Ins.  Co.,  127  la.  205;  103  N.  W. 
112. 

38  In  re  Comstock,  3  Sawy.  228;  Spare  v.  Home  Ins.  Co.,  8  Sawy.  618; 
15  Fed.  707;  Montgomery  v.  Whitbeck,  12  N.  D.  385;  96  N.  W.  327.  See 
also  Cathcart  v.  Equitable  M.  L.  A.,  Ill  la.  471;  82  N.  W.  964. 

39  American  Central  Ins.  Co.  v.  Antram,  86  Miss.  224;  38  Sou.  626. 

40  Sovereign  Camp  W.  0.  W.  v.  Salmon  (Ky.),  120  S.  W.  358. 
«See  ante,  §  200. 

«a  Johnson  v.  Conn.  P.  Ins.  Co.  (Ky.  Ct.  App.),  8  Ky.  L.  460;  2  S.  W. 
151;  Equitable  L.  Ass.  Soc.  v,  McElroy,  28  C.  C.  A.  365;  49  U.  S.  App. 
548;  83  Fed.  63L 

«t)  Andrews  v.  Aetna  L.  Ins.  Co.,  85  N.  Y.  335;  Henry  v.  Gilliland,  103 
Ind.  177. 

42jewett  V.  Home  Ins.  Co.,  29  la.  562;  Security  Ins.  Co.  v.  Fay,  22 
Mich.  467;  Meeder  v.  Provident  L.  A.  Soc,  171  111.  432;  64  N.  E.  167. 

43  Security  Ins.  Co.  v.  Fay,  supra. 
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extent  that  renders  it  a  fraud  to  recede  from  what  the  party 
has  been  induced  to  expect.  It  is  only  enforced  to  prevent 
fraud."  If  an  association  assumes  a  name  which  implies  a  cor- 
porate body,  exercises  corporate  powers,  performs  acts  and  con- 
tracts as  a  corporation,  it  will  be  estopped  to  deny  that  it  is  a 
corporation  and  liable  as  such.^*  In  an  action  on  a  certificate, 
purporting  to  be  signed  by  the  officers  of  the  corporation  and 
sealed  with  its  seal,  certifying  that  the  member  to  whom  the 
certificate  was  issued  "is  a  member  of  this  order  in"  a  certain 
lodge,  the  corporation  is  estopped  by  its  own  deed  from  showing 
that  at  the  time  of  the  issue  of  the  certificate  the  lodge  was  not 
fully  organized.*^  The  court  says :  "  Conceding  the  organization 
of  the  Eising  Star  Lodge  to  have  been  defective  as  claimed,  it 
would  have  afforded  no  answer  to  the  action.  It  had  received 
its  charter,  and,  as  a  body,  was  acting  under  it  with  the  knowl- 
edge and  sanction  of  the  defendant.  This  was  sufScient  to  bind 
the  latter." 

§  588.  Estoppel  From  Representations. — An  estoppel  from  the 
representations  of  a  party  can  seldom  arise,  except  where  the 
representation  relates  to  a  matter  of  fact, — to  a  present  or  past 
state  of  things.  _  If  the  representation  relate  to  some  thing  to 
be  afterwards  brought  into  existence,  it  will  amount  only  to  a 

..  declaration  of  intention  or  of  opinion,  liable  to  modification  or 
abandonment  upon  a  change  of  circumstances  of  which  neither 
party  can  have  any  certain  knowledge.  The  only  case  in  which 
a  representation  as  to  the  future  can  be  held  to  operate  as  an 
estoppel  is  where  it  relates  to  an  intended  abandonment  of  an 
existing  right,  and  is  made  to  influence  others,  and  by  which 
they  have  been  induced  to  act.  An  estoppel  cannot  arise  from 
a  promise  as  to  future  action  with  respect  to  a  right  to  be 
acquired  upon  an  agreement  not  yet  made  with  party  complain- 
ing. The  doctrine  of  estoppel  is  applied  with  respect  to  repre- 
sentations of  a  party,  to  prevent  their  operating  as  a  fraud  upon 

.  one  who  has  been  led  to  rely  upon  them.    They  would  have  that 

44Barbaro  v.  Occidental  Grove,  etc.,  4  Mo.  App.  429;  United  States  Ex. 
Co.  V.  Bedbury,  3'4  111.  466;  Stoddard  v.  Onondaga  Ann.  Conference,  12 
Barb.  573;  Scheuffler  v.  Grand  Lodge,  45  Minn.  256;  47  N.  W.  799. 

49  Independent  Order  of  Mutual  Aid  v.  Paine,  122  III.  625;  14  N.  E.  42. 
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effect,  if  a  party  who,  by  his  statements  as  to  matters  of  fact, 
or  as  to  his  intended  abandonment  of  existing  rights,  had  de- 
signedly induced  another  to  change  his  conduct  or  alter  his  con- 
dition in  reliance  upon  them,  could  be  permitted  to  deny  the 
truth  of  his  statements,  or  enforce  his  rights  against  his  declared 
intention  of  abandonment.  But  the  doctrine  has  no  place  for 
application  when  the  statement  relates  to  rights  depending  upon 
contracts  yet  to  be  made,  to  which  the  person  complaining  is  to 
be  a  party.  He  has  it  in  his  power  in  such  cases  to  guard  in 
advance  against  any  consequences  of  a  subsequent  change  of 
intention  and  conduct  by  the  person  with  whom  he  is  dealing. 
I'or  compliance  with  arrangements  respecting  future  transactions 
parties  must  provide  by  stipulation  in  their  agreements  when  re- 
duced to  writing.^' 

§  589.    Waiver  or  Estoppel  by  Acts  of  Ofl5cers  or  Ag'ents. — 

A  party  always  has  the  option  to  waive  a  condition  or  stipulation 
made  in  his  own  favor.  Insurance  companies  therefore  have  this 
right,  but  as  they  are  corporations  they  must  act,  if  at  all, 
through  agents.  Thei  principal  managing  officers  in  charge  of. 
the  business  of  a  company,  and  acting  within  the  apparent  scope 
of  their  employment,  may  waive  or  dispense  with  any  of  the 
conditions  of  a  policy  of  insurance,  except,  perhaps,  as  we  shall 
see,  in  the  case  of  a  mutual  company  the  powers  of  whose  officers  ^ 
are  said  to  be  more  limited.  The  knowledge  of  the  president  of 
a  company  is  that  of  the  company,^'  and  where  the  secretary  of  ' 
an  insurance  company  fills  out  an  application,  the  company  is 
presumed  to  waive  any  statements  of  fact  that  are  not  inserted 
in  the  application  and  not  called  for.^'  The  assistant  secretary 
has  been  held  to  have  authority  to  waive  forfeiture.*'  And  gen- 
erally the  acts  of  the  president  and  secretary  of  a  company,  per- 
formed in  its  office  and  relating  to  its  business,  whether  they  are 

46  Insurance  Co.  v.  Mowry,  96  U.  S.  544;  Waynsboro  Ins.  Co.  v.  Con- 
over,  98  Pa.  St.  384;  White  v.  Ashton,  51  N.  Y.  280;  White  v.  Walker, 
31  111.  422;  Faxon  v.  Faxon,  28  Mich.  159. 

47  Pomeroy  v.  Rocky  Mountain,  etc.,  Ins.  Co.,  9  Colo.  295. 
48Tiefenthal  v.  Citizens',  etc.,  Ins.  Co.,  53  Mich.  306.     See  also  Mut 

R.  F.  L.  Ass'n  v.  Cleveland,  etc.,  27  C.  C.  A.  212;   82  Fed.  508;   54  U.  S. 
App.  290. 
49  Piedmont,  etc.,  Ins.  Co.  v.  McLean,  31  Gratt.  517. 
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written  or  verbal,  whether  they  make  a  contract,  waive  a  for- 
feiture or  give  consent,  bind  the  company,^'  otherwise  there 
would  be  no  safety  for  any  person  dealing  with  the  company,  for 
it  could  avoid  the  acts  of  its  ofBcers  or  not  as  it  would  be  to  its 
advantage.  But  the  knowledge  of  the  treasurer  and  director  of  a 
mutual  company  will  not  amount  to  an  estoppel  in  the  absence 
of  authority  on  the  part  of  such  officers  to  waive  the  require- 
ments of  its  laws.^^  Where  waiver  is  claimed  to  be  by  the  act  of 
an  agent  the  authority  of  the  agent  must  be  shown  or  a  ratifica- 
tion by  the  principal.^^  The  company  can  also,  of  course,  waive 
any  conditions  through  its  duly  authorized  agent  or  a  general 
agent.  The  question  has  frequently  arisen  as  to  the  authority 
of  insurance  agents  to  waive  for,  or  estop,  their  principals.  If 
the  agent  is  one  with  limited  authority  and  not  authorized,  or 
expressly  forbidden,  to  waive  any  conditions  of  the  contract, 
and  these  instructions  and  limitations  are  communicated  to  the 
person  dealing  with  such  agent,  or  if  by  ordinary  prudence  he 
could  have  informed  himself  of  them,  the  company  will  not  be 
bound  by  the  agent's  acts.^'  A  mere  local  or  collecting  agent  has 
no  power  to  waive.^^    The  waiver  of  an  unauthorized  agent  may, 

50  Dillebar  v.  Knickerbocker  Life  Ins.  Co.,  76  N.  Y.  567;  7  Daly,  540; 
Cotton  States  Ins.  Co.  v.  Edwards,  74  Ga.  220;  Mutual  Reserve,  etc.,  Ass'n 
V.  Cleveland,  etc.,  27  C.  C.  A.  212;  82  Fed.  508;  54  U.  S.  App.  290. 

51  Hook  V.  Mut.  F.  Ins.  Co.,  160  Pa.  St.  229;  28  Atl.  690.  But  In  Griffith 
V.  Supreme  Council  Royal  Arcanum,  182  Mo.  App.  644;  166  S.  W.  324,  it 
was  held  that  the  knowledge  of  the  supreme  treasurer  was  that  of  the 
sbclety. 

52  Supreme  Commandery  U.  0.  G.  C.  v.  Barnard,  26  App.  D.  C.  169. 

53  New  York  Life  Ins.  Co.  v.  Fletcher,  117  U.  S.  519;  Ins.  Co.  v.  Norton, 
96  U.  S.  240;  Ryan  v.  "World  Mut.  Life  Ins.  Co.,  41  Conn.  168;  Merserau 
V.  Phoenix  Mut.  Life  Ins.  Co.,  66  N.  Y.  274;  Green  v.  Lycoming  Fire  Ins. 
Co.,  91  Pa.  387;  Piedmont  &  Arlington  Life  Ins.  Co.  v.  Young,  58  Ala. 
476;  Marvin  v.  Universal  Life  Ins.  Co.,  85  N.  Y.  278;  Porter  v.  U.  S.  Life 
Ins.  Co.,  160  Mass.  183;  36  N.  E.  R.  678;  Williams  v.  Maine  R.  Ass'n,  89 
Me.  158;  36  Atl.  63;  Lamb  v.  Prudential  Ins.  Co.,  22  App.  Dlv.  552;  48 
N.  Y.  Supp.  123;  Washington  L.  Ins.  Co.  v.  Berwald  (Tex.  Civ.  A.),  72  S.  W, 
436;  afCd.  97  Tex.  Ill;  76  S.  W.  442. 

5*  Bryan  v.  National  L.  Ins.  Co.,  21  R.  I.  149;  42  Atl.  513;  Home 
Friendly  Soc.  v.  Berry,  94  Ga.  606;  21  S.  E.  589;  Aih  T.  Fidelity  M.,L. 
Ass'n,  26  (Tex.  Civ.  A.)  501;  63  S.  W.  944;  Dunn  v.  National  L.  Ins.  Co.,  69 
N.  H.  224;  39  Atl.  1075;  Berliner  v.  Travelers,  etc.,  121  Cal.  451;  53  Pac. 
922. 
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however,  be  ratified  by  the  company.^^  If  the  agent  -willfully 
attempts  a  fraud  upon  the  company,  as  by  writing  down  false 
answers  in  the  application,  and  the  person  dealing  with  him  con- 
nives at  the  fraud  either  from  negligence  or  design,  the  company 
will  not  be  bound.^'  But  if  no  limitation  upon  the  power  of  the 
agent  be  brought  to  the  notice  of  the  assured,  who  acts  in  good 
faith,  and  he  is  deceived  by  the  acts  of  the  agent  acting  within 
the  apparent  scope  of  his  employment,  the  company  must  respond, 
for  it  is  at  fault  in  holding  out  such  agent  as  its  representative.^' , 
And  generally  it  may  be  said  that  the  fraud  or  mistake  of  a 
knavish  or  blundering  agent,  done  within  the  scope  of  his  powers, 
will  not  enable  the  company  to  avoid  a  policy  to  the  injury 
of  assured,  who  innocently  became  a  party  to  it,  though  a  stipula- 
tion in  the  policy  provides  that  such  agent  shall  be  deemed  the 
agent  of  the  insured,  and  the  statements  of  the  application,  signed 
by  the  latter,  are  made  warranties  by  the  policy.^^  The  stipula- 
tion of  a  policy,  limiting  the  power  of  agents  to  waive  its  con- 
ditions, are  not  always  conclusive  upon  either  the  assured  or 
the  company,  because  it  is  the  privilege  of  the  company  to  change 
or  dispense  with  the  conditions  made  for  its  benefit ;  it  may  en- 
large the  powers  of  its  agents  or  ratify  their  acts.  The  question 
has  been  said  to  be  not  what  power  the  agent  actually  had,  but 
what  power  did  the  company  hold  him  out  to  the  public  as 
possessing.^'    If  the  policy  contain  no  limitations  upon  the  power 

55  Dial  V.  Valley  Mut.  L.  Ass'n,  29  S.  C.  5G0;   8  S.  E.  27. 

56  Ryan  V.  World  Life  Ins.  Co.,  41  Conn.  168;  Lewis  v.  Phoenix  Mut. 
L.  Ins.  Co.,  39  Conn.  100;  ante,  §  172,  et  seq. 

57  Insurance  Co.  v.  Wilkinson,  13  Wall.  222;  Guardian  Mut.  L.  Ins. 
Co.  V.  Hogan,  80  111.  35;  New  York  L.  Ins.  Co.  v.  McGowan,  18  Kan.  300; 
Sullivan  v.  Phoenix  Ins.  Co.,  34  Kan.  170;  Kausal  v.  Minnesota,  etc.,  Ins. 
Co.,  31  Minn.  17;  Planters'  Ins.  Co.  v.  Myers,  55  Miss.  479;  American  L. 
Ins.  Co.  v.  Mahone,  56  Id.  180;  Hohrback  v.  Eetna  Ins.  Co.,  62  N.  Y.  613; 
Miller  v.  Mutual  Ben.  L.  Ins.  Co.,  31  la.  216;  Knox  v.  Lycoming  F.  Ins. 
Co.,  50  Wis.  671. 

58  Ellenberger  v.  Protective  Ins.  Co.,  89  Pa.  St.  464;  Smith  v.  Farmers', 
etc.,  Ins.  Co.,  89  Pa.  St.  287;  N.  Y,  Life  Ins.  Co.  v.  McGowan,  18  Kan. 
300;  ante,  §  172,  et  seq.;  post,  §  600.  But  see  U.  S.  Life  Ins.  Co.  v. 
Smith,  34  C.  C.  A.  506;   92  Fed.  503. 

59  Electric  L.  Ins.  Co.  v.  Fahrenkrug,  68  111.  463;  Willlcuts  v.  N.  W. 
Mut.  L.  Ins.  Co.,  81  Ind.  300.  See  also  John  Hancock  M.  L.  I.  Co.  t. 
Schlink,  175  111.  284;   51  N.  E.  795;   James  v.  Mut.  R.  F.  L.  Ass'n,  148 
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of  the  agent  to  waive  any  of  its  conditions,  the  company  will  be 
bound  by  his  acts  in  that  regard.^"  If  the  agent  mislead  an 
ignorant  person  as  to  material  matters  the  company  cannot  profit 
by  the  wrong,  but  will  be  estopped."^  A  general  agent  has  power, 
unless  specially  restricted  by  limitations  and  instructions  com- 
municated to  parties  dealing  with  him,  to  waive  or  dispense  with 
amy  of  the  conditions  of  the  policy.  And  the  company  is  liable 
for  all  acts  done  by  him  in  the  course  of  his  employment.  He 
may  waive  conditions  either  in  writing  or  verbally.*^  The  stipu- 
lation in  the  policy  that  no  agent  shall  have  power  to  waive  the 
provisions  of  the  policy,  does  not  embrace  a  general  agent.*^  A 
foreign  insurance  company  is  chargeable  with  the  knowledge  of 
its  general  agent  concerning  the  customs  of  his  office  and  those 
under  him.^*  Members  of  mutual  companies  are  chargeable- with 
knowledge  of  their  laws  and  consequently  of  all  the  limitations 
and  restrictions  upon  the  powers  of  the  officers  and  agents  con- 
tained in  such  laws.  The  requirements  of  the  charter  of  a  mutual 
organization  cannot  be  waived.*^    The  Supreme  Court  of  Indiana 

Mo.  1;  46  S.  W.  978;  Royal  Neighbors  v.  Boman,  75  III.  App.  566;  affd. 
177  III.  27;  52  N.  E.  264;  Silk  v.  Mut.  Res.  F.  L.  Ass'n,  159  Pa.  St.  625; 
28  Atl.  445.  .^ 

60  Silverburg  v.  Phoenix  Ins.  Co.,  67  Cal.  36. 

siRlvara  v.  Queen's  Ins.  Co.,  62  Miss.  720;  O'Rourke  v.  John  Hancock 
M.  L.  Ins.  Co.  (Dist.  Ct.  N.  Y.),  30  N.  Y.  Supp.  215. 

62  Steen  v.  Niagara  F.  Ins.  Co.,  89  N.  Y.  315;  N.  Y.  Life  Ins.  Co.  v.  Mc- 
Gowan,  18  Kan.  300;  Turner  v.  Phoenix  Ins.  Co.,  55  Mich.  236;  Equitable 
L.  Ass.  Soc.  V.  Brob'st,  18  Neb.  526;  Mass.  Mut.  L.  Ins.  Co.  v.  Eshelman, 
aO  Ohio  St.  647;  Goldwater  v.  Liverpool,  etc.,  Ins.  Co.,  39  Hun,  176; 
Campbell  v.  National  L.  Ins.  Co.,  24  Up.  Can.  C.  P.  133;  Home  L.  Ins. 
Co.  V.  Pierce,  65  111.  426;  O'Brien  v.  Union  Mut.  L.  Ins.  Co.,  22  Fed.  586; 
Burdick  v.  Security  L.  Ass'n,  77  Mo.  App.  629;  Aetna  L.  Ins.  Co.  v.  Fal- 
lows, 110  Tenn.  720;  77  S.  W.  937;  N.  W.  M.  L.  Ins.  Co.  v.  Freeman,  19 
Tex.  Civ.  A.  632;  47  S.  W.  1025;  Mut.  L.  Ins.  Co.  v.  Logan,  87  Fed.  637;  31 
C.  C.  A.  172;  57  U.  S.  App.  18.  But  see  Burruss  v.  National  L.  Ass'n, 
96  Va.  543;  32  S.  E.  49. 

63  Bankers  L.  Ass'n  v.  Stapp,  77  Tex.  517;  14  S.  W.  168, 

64  Phoenix  Mut.  L.  Ins.  v.  Hinesley,  75  Ind.  1;  Liverpool,  etc.,  Ins.  Co. 
V.  Ende,  65  Tex.  118;  Sentell  v.  Oswego,  etc.,  Ins.  Co.,  16  Hun,  516. 

65  Brewer  v.  Chelsea  M.  F.  Ins.  Co.,  14  Gray,  203;  Hale  v.  Mechanics' 
Ins.  Co.,  6  Gray,  169;  Baxter  v.  Chelsea  M.  Ins.  Co.,  1  Allen,  294;  Miller 
V.  Hillsborough  F.  Ass'n,  42  N.  J.  Eq.  460;  Manufacturers',  etc.,  Ins.  Co. 
V.  Gent,  13  Bradw.  308;   Borgraefe  v.  Supreme  Lodge,  etc.,  22  Mo.  App. 
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has  said:*^  "Whenever  the  charter  of  an  insurance  company 
requires  that  any  act  shall  be  done,  and  prescribes  the  mode  in 
which  said  act  shall  be  done,  and  declares  that  if  the  act  be  done 
in  the  manner  prescribed,  the  contract,  or  policy  of  insurance, 
shall  be  void,  the  company  cannot  waive  the  performance  of  such 
act  in  the  prescribed  mode ;  for  performance  of  any  condition  of 
the  contract  fixed  by  law,  cannot  be  waived.  This  has  been  re- 
peatedly declared  to  be  the  law  in  cases  involving  the 'question 
of  double  insurance.  Thus,  in  Couch  v.  City  Fire  Ins.  Co.,®''  where 
the  charter  of  the  insurance  company  provided  that  'if  there 
shall  be  any  other  insurance  upon  the  whole  or  any  part  of 
the  property  insured  by  any  policy  issued  by  said  company  dur- 
ing the  whole  or  any  part  of  the  time  specified  in  such  policy, 
then  every  such  policy  shall  be  void,  unless  such  double  insur- 
ance shall  exist  by  consent  of  said  company,  indorsed  upon  the 
policy  under  the  hand  of  "the  secretary,'  it  was  held  by  the  Su- 
preme Court  of  Connecticut  that  the  insurance  company  could 
not  waive  the  performance  of  the  act  required  by  such  provision 
of  its  charter,  in  the  mode  prescribed,  and  that  its  consent  to 
double  insurance  could  only  be  proved  by  indorsement  thereof 
upon  the  policy  under  the  hand  of  the  secretary."®'  A  dis- 
tinction is,  however,  made  between  matters  touching  the  sub- 
stance or  essence  of  the  contract  and  those  which  relate  to  certain 
formalities  to  be  observed  after  a  loss,  such  as  the  preliminary 
proofs  to  be  furnished  by  the  insured.  As  was  said  by  the  Su- 
preme Court  of  Massachusetts:®'  "It  is  well  settled  that,  al- 
though the  by-laws  of  a  mutual  fire  insurance  company  provide 
that  in  case  of  loss  the  assured  shall  furnish  certain  preliminary 
proofs  to  the  officers  to  entitle  him  to  recover  for  the  loss,  yet 
the  officers  may  in  any  particular  case  waive  the  stipulation ;  that 
such  waiver  may  be  either  express  or  by  implication;  and  that 

127;  Harvey  v.  La  Cie,  etc.,  Ramsay's  App.  Cas.  (Low.  Can.)  378;  Luthe 
v.  Farmers,  etc.,  Co.,  55  Wis.  543;  Froehly  v.  N.  St.  Louis  Ins.  Co.,  32 
M.  A.  312;  but  see  McDonald  v.  Supreme  C.  O.  C.  F.,  78  Cal.  49;  20 
Pac.  41. 

68  Leonard  v.  American  Ins.  Co.,  97  Ind.  299. 

87  38  Conn.  181. 

88  Hackney  v.  Alleghany  Mut,  Ins.  Co.,  4  Pa,  St.  185;   Evans  v.  Tri- 
Mountain  Ins.  Co.,  9  Allen  329;  ante,  §  172. 

69  Priest  V.  Citizens'  Mut  F.  Ins.  Co.,  3  Allen,  602. 
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it  may  be  implied  from  the  fact  that  in  refusing  to  pay  the  loss 
they  neglect  to  state  their  objections' to  the  preliminary  proofs, 
and  place  their  refusal  on  other  grounds.'^''  A  waiver  of  this 
sort  is  unlike  a  waiver  of  such  provisions  of  the  by-laws  as 
relate  to  the  substance  of  the  contract.  The  officers  have  no 
power  to  dispense  with  these.'^  In  the  second  case  '^^  the  dis- 
tinction between  these  two  classes  of  by-laws  is  pointed  out.  It  is 
said  that  stipulations  as  to  the  preliminary  proofs  do  not  touch 
the  substance  or  essence  of  the  contract;  but  relate  only  to  the 
form  or  mode  in  which  the  liability  of  the  company  shall  be 
ascertained  and  proved.  Besides,  such  preliminary  proofs  must 
necessarily  be  submitted  to  the  officers  of  the  corporation  who 
must  pass  on  its  sufficiency,  and  it  therefore  comes  within  the 
scope  of  their  authority  to  say  whether  proof  of  the  loss  is  suf- 
ficient. "  ''^  A  distinction  has  been  made  between  the  require- 
ments contained  in  the  charter  and  the  same  provisions  in  the 
by-laws  in  regard  to  the  authority  of  the  officers  of  the  company 
to  waive  compliance  therewith.  For  example,  if  membership  of 
an  association  was  by  its  charter  limited  to  persons  not  over  a 
certain  age,  such  a  provision  could  not  be  waived  by  the  officers 
of  the  association ;  but  where  the  charter  contained  no  restrictions 
as  to  the  age  of  the  members  but  the  by-laws  did,  then  the  officers 
could  waive  the  requirement.''*  It  has,  however,  been  held  that 
there  can  be  no  waiver  as  to  age.'^  The  tendency  of  modern 
authority  is  to  make  no  distinction  between  mutual  and  stock 
insurance  companies  in  regard  to  their  liability  for  the  acts  of 

70  Underhill  v.  Agawam  Ins.  Co.,  6  Cush.  440. 

71  Hale  V.  Mechanics'  Ins.  Co.,  6  Gray,  169;  66  Am.  Dec.  410;  Brewer  v. 
Chelsea  Ins.  Co.,  14  Gray,  203;  Froehly  v.  N.  St.  L.  Ins.  Co.,  32  M.  A. 
312. 

72  Brewer  t.  Chelsea  Ins.  Co.,  supra. 

73Behler  v.  German,  etc.,  Ins.  Co.,  68  Ind.  354;  Westchester,  etc.,  Ins. 
Co.  V.  Earle,  33  Mich.  150;  Jennings  v.  Metropolitan  L.  Ins.  Co.,  148 
Mass.  61;  18  N.  E.  601;  Susquehanna  M.  F.  Ins.  Co.  v.  Elkins,  124  Pa. 
St.  484;  17  Atl.  24;  Metropolitan  L.  Ins.  Co.  v.  McGrath,  52  N.  J.  L.  358; 
19  Atl.  386. 

74  Morrison  v.  Wisconsin  Odd  Fellows',  etc.,  Co.,  59  Wis.  169;  ante, 
§  172.    But  see  Mulrey  v.  Shawmut,  etc.,  Ins.  Co.,  4  Alien  116. 

75  McCoy  V.  Roman  Catholic,  etc.,  Co.,  152  Mass.  272;  25  N.  E.  289.  But 
see  Davidson  v.  Old  People's,  etc.,  Soc,  39  Minn.  303;  39  N.  W.  803. 
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their  agents.''^  The  general  rule  to  be  deduced  from  the  preced- 
ing authorities  is  that,  except  when  the  company  is  mutual,  it 
may,  either  by  its  own  acts  or  those  of  its  duly  authorized  agents, 
waive  any  of  the  provisions  of  the  policy  inserted  therein  for  its 
benefit ;  or  it  may  by  its  own  acts,  or  those  of  its  duly  authorized 
agents,  become  estopped  from  claiming  the  benefit  of  such  pro- 
visions. But  agents  can  only  waive  compliance  by  the  assured 
with  the  terms  of  the  contract  when  they  act  within  the  apparent 
scope  of  their  employment.  If  any  limitations,  or  restrictions, 
upon  the  authority  of  agents  are  communicated  to  the  persons 
dealing  with  them,  acts  of  such  agents  not  within  such  limitations 
will  not  bind  their  principals.'^ 

.  §  590.  The  Same  Subject — Cases  Illustrative  of  Conflicting' 
Views. — In  probably  no  other  branch  of  the  law  are  the  cases 
so  conflicting,  and  the  uncertaintly  as  to  the  application  of  cor- 
rect principles  greater,  than  in  those  where  the  authority  of  in- 
surance agents  to  bind  their  principals  by  waiver  or  estoppel  is 
considered.  In  the  preceding  section  we  have  referred  to  many 
authorities,  and  we  will  here  give  brief  extracts  further  illustrat- 
ing the  attitude,  of  the  courts.  In  the  leading  case  of  Northern 
Assur. '  Co.  V.  Grand  View  Building  Ass  'n,'*  the  court  said : 
"What,  then,  are  the  principles  sustaitied  by  the  authorities,  and 
applicable  to  the  case  in  hand?  They  may  be  briefly  stated  thus: 
That  contracts  in  writing,  if  in  unambiguous  terms,  must  be 
permitted  to  speak  for  themselves,  and  cannot  by  the  courts,  at 
the  instance  of  one  of  the  parties,  be  altered  or  contradicted  by 
parol  evidence,  unless  in  case  of  fraud  or  mutual  mistake  of 
facts ;  that  this  principle  is  applicable  to  cases  of  insurance  con- 
tracts as  fully  as  to  contracts  on  other  subjects;  that  provisions 
contained  in  fire  insurance  policies,  that  such  a  policy  shall  be 
void  and  of  no  effect  if  other  insurance  is  placed  on  the  property 
in  other  companies,  without  the  knowledge  and  consent  of  the 
company,  are  usual  and  reasonable;  that  it  is  reasonable  and 
competent  for  the  parties  to  agree  that  such  knowledge  and  con- 
sent shall  be  manifest  in  writing,  either  by  indorsement  upon 

76  Kausal  v.  Minnesota,  etc.,  Ass'n,  31  Minn.  17. 
'7  See  ante,  §  172,  et  seq.,  and  post,  §  590. 
78 183  U.  S.  308;  22  Sup.  Ct.  Rep.  133. 
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the  policy  or  by  other  writing;  that  it  is  competent  and  reason- 
able for  insurance  companies  to  make  it  a  matter  of  condition  in 
their  policies  that  their  agents  shall  not  be  deemed  to  have 
authority  to  alter  or  contradict  the  express  terms  of  the  policies 
as  executed  and  delivered;  that  where  the  fire  insurance  policies 
contain  provisions  whereby  agents  may,  by  writing  indorsed  upon 
the  policy  or  by  writing  attached  thereto,  express  the  company's 
assent  to  other  insurance,  such  limited  grant  of  authority  is  the 
measure  of  the  agent's  power  in  the  matter,  and  where  such 
limitation  is  expressed  in  the  policy,  executed  and  accepted,  the 
insured  is  presumed,  as  a  matter  of  law,  to  be  aware  of  such  limi- 
tation ;  that  insurance  companies  may  waive  forfeiture  caused  by 
non-observance  of  such  conditions;  that,  where  waiver  is  relied 
on,  the  plaintiff  must  show  that  the  company,  with  knowledge 
of  the  facts  that  occasioned  the  forfeiture,  dispensed  with  the 
observance  of  the  condition;  that  where  the  waiver  relied  on 
is  an  act  of  an  agent,  it  must  be  shown,  either  that  the  agent 
had  express  authority  from  the  company  to  make  the  waiver, 
or  that  the  company  subsequently,  with  knowledge  of  the  facts, 
ratified  the  action  of  the  agent. ' '  In  other  cases  a  different  posi- 
tion has  been  taken.  The  Supreme  Court  of  Missouri  has  said : '' 
"But  the  defendant  relies  upon  the  case  of  Northern  Assurance 
Co.  V.  Grand  View  Building  Association,  decided  by  the  Supreme 
Court  of  the  United  States,*"  and  upon  a  number  of  like  cases 
in  other  jurisdictions,  and  upon  the  authority  of  those  decisions 
contends  that  the  Missouri  rule  is  wrong,  because  every  principal 
— insurance  company  as  well  as  individual — has  a  right  to  limit 
the  power  and  authority  of  his  agent,  and  is  not  bound  by  any 
act  of  the  agent  in  excess  of  his  power.  With  every  possible 
respect  for  the  courts  whose  decisions  are  cited,  and,  also,  for 
the  learning  of  the  able  counsel  for  the  defendant  in  this  case, 
it  is  only  necessary  to  say  that  the  Missouri  rule  does  not  impair 
the  power  of  a  principal  to  limit  the  authority  of  his  agent,  nor 
does  it  bind  the  principal  for  the -acts  of  the  agent  done  in 
excess  of  the  power  conferred  on  the  agent.    On  the  contrary, 

79  Thompson  v.  Traders'  Ins.  Co.,  169  Mo.  12;  68  S.  W.  889.  See  also 
Orient  Ins.  Co.  v.  McKnight,  197  111.  190;  64  N.  E.  339;  John  Hancock 
Mut.  L.  Ins.  Co.  V.  Schllnk,  175  111.  284;  51  N.  E.  795. 

80  183  U.  S.  308;  22  Sup.Ct.  Rep.  133. 
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it  holds  the  principal  liable  just  as  far,  and  no  further,  as  he 
has  made  himself  responsible.  It  measures  the  responsibility  of 
the  principal  for  the  acts  of  the  agent,  not  alone  by  the  terms 
of  the  original  power  conferred  on  the  agent,  but  also  by  the 
subsequent  power,  written  or  parol,  expressly  conferred,  or  such 
as  is  necessarily  implied  from  the  conduct  of  the  principal,  and 
of  his  agent  with  his  knowledge,  and  from  their  course  of  busi- 
ness with  third  persons,  and  which  conduct  and  course  of  busi- 
ness estop  the  principal  from  denying  the  power  of  the  agent 
to  do  the  particular  act  relied  on,  albeit  the  power  to  do  that  act 
was  not  conferred,  but  on  the  contrary,  was  expressly  denied 
to  the  agent  by  the  original  contract.  In  other  words,  the  Mis- 
souri cases  give  full  effect  to  the  contractual  power  of  the  prin- 
cipal to  limit  the  authority  of  his  agent  in  the  original  appoint- 
ment or  at  any  other  time,  but  those  cases  also  give  like  effect 
to  all  subsequent  powers  conferred  by  the  principal  upon  his 
agent,  either  expressly,  or  by  implication,  or  by  estoppel,  not- 
withstanding such  powers  are  in  conflict  with,  in  derogation  of, 
or  in  enlargement  of,  the  pdwers  originally  conferred.  And  this 
rests  upon  the  doctrine  that  in  each  instance  the  principal  binds 
himself — not  that  the  agent  binds  the  principal  beyond  his  power 
to  bind  him.  The  act  of  .the  principal  limiting  the  power  of  the 
agent  is  not  irrevocable  at  the  will  of  the  principal.  As  the 
principal  has  the  freedom  to  contract  to  impose  the  limitations 
upon  the  power  and  authority  of  the  agent  in  the  first  place,  so 
also  the  principal  has  the  freedom  to  contract  to  remove,  abolish, 
alter,  diminish  or  increase,  the  limitations  originally  imposed 
upon  the  power  of  the  agent,  and  this  the  principal  may  do  in  any 
manner  that  in  law  will  be  binding  upon  him,  but  in  every  case 
it  is  the  act  of  the  principal,  that  the  law  simply  enforces,  and  not 
the  unauthorized  act  of  an  agent  done  in  excess  of  the  authority 
conferred.  The  cases  relied  on  by  defendant  fail  to  compel  con- 
viction or  to  be  accepted  as  authority  in  other  jurisdictions,  be- 
cause they  lose  sight  of  these  fundamental  principles  of  law." 
Jt  has  also  been  said:"  "The  policy  delivered  to  plaintiff  had 
in  it  £F  stipulation  that  'no  agent  has  power  to  waive  any  condi- 
tion of  this  policy.'  Even  if  the  evidence  offered  was  sufficient 
in  itself  to  show  a  waiver,  the  agent  had  no  authority  to  make 

81  Thornton  v.  Travelers  Ins.  Co.,  106  Ga.  121;  42  S.  E.  287. 
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this  waiver  in  behalf  of  the  company;  and  when  the  policy  was 
delivered  to  the  plaintiff  with  this  stipulation  appearing  in  the 
face  thereof,  he  was  put  on  notice  that  this  waiver  by  the  agent 
was  not  binding  on  the  company,  and  he  is  precluded  from  setting 
up  the  waiver  claimed  to  have  been  thus  made.'"^  Waiver  or 
estoppel  by  acts  of  officers  or  agents  of  benefit  societies  will  be 
hereinafter  considered.*' 

§  591.  The  Same  Subject. — As  further  illustrative  of  the  often 
conflicting  views  of  the  courts  in  applying  the  law  to  the  facts 
of  the  particular  case,  we  may  refer  briefly  to  a  number  of  com- 
paratively recent  decisions.  Limitations  as  to  the  authority  of 
the  agent  contained  in  the  policy  apply  only  when  the  policy  has 
gone  into  effect  but  do  not  apply  to  previous  negotiations.**  That 
the  general  agent  of  an  insurance  company  has  general  authority 
to  waive  forfeitures,  does  not  prevent  the  company  from  insert- 
ing in  the  policy  an  express  provision  that  such  agent  should 
have  no  such  authority.*^  On  the  other  hand  the  general  rule 
remains  that  .the  acts  of  a  general  agent  within  the  apparent 
scope  of  his  authority  bind  the  company,  so  where  the  general 
agent,  contrary  to  instructions  accepted  payment  of  an_  overdue 
premium,  it  being  within  the  apparent  scope  of  his  authority,  the 
company  was  bound.*^  The  insurer  is  bound  by  the  acts  of  its 
general  agent  in  waiving  the  failure  to  furnish  proo£  of  the 
injury  within  the  time  fixed  by  the  policy,  though  the  policy 
provides  that  no  agent  has  authority  to  waive  any  conditions.'^ 
And  it  has  been  held  that  the  condition  that  no  person  other  than 
certain  officers  shall  have  power  to  alter,  or  waive,  the  condition 

82  Porter  v.  Friendly  Society,  114  Ga.  937;  41  S.  E.  45;  Cleaver  v.  Insur- 
ance Co.,  65  Mich.  527;  32  N.  W.  660;  8  Am.  St.  Rep.  908;  Cook  v.  Insur- 
ance Co.,  84  Mich.  12;   47  N.  W.  568. 

S3  Post,  §  603. 

84  Dulany  v.  Fidelity  &  Casualty  Co.,  106  Md.  17;  66  Atl.  614;  Johnson 
T.  Aetna  Ins.  Co.,  123  Ga.  404;  51  S.  E.  339. 

ssBelden  v.  Union  Central  Life  Ins.  Co.,  167  Cal.  740-798;  140  Pac.  370- 
373;  Madsen  v.  Maryland  Casualty  Co.,  168  Cal.  204;  142  Pac.  51;  Hutson 
V.  Insurance  Co.,  122  Ga.  847;   50  S.  E.  1000. 

86  Security  Mutual  Life  Ins.  Co.  v.  Riley,  157  Ala.  553;  47  So.  735;  New 
England  Mutual  Life  Ins.  Co.  v.  Springgate,  129  Ky.  627;  112  S.  W.  681; 
113  S.  W.  824. 

87  Breeden  v.  Aetna  Life  Ins.  Co.,  23  S.  D.  417;  122  N.  W.  348. 
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of  the  contract  does  not  prevent  the  beneficiary  from  showing 
that  payment  of  a  premium  was  waived  by  a  local  agent.*'  The 
superintendent  (^  a  foreign  life  insurance  company  doing  busi^ 
ness  in  Missouri  can  waive  forfeiture  for  non-payment  of  the 
premium/^  and  the  company  has  been  held  estopped  where  the 
assistant  superintendent  denied  liability  and  told  beneficiary  she 
could  only  recover  on  the  policy  an  insignificant  surrender 
value.'"  The  agent  of  a  company  in  charge  of  its  loan  depart- 
ment has  general  authority  to  waive  a  forfeiture  for  non-payment 
of  the  premium.'^  An  insurance  company's  superintendent  of 
agencies  with  power  to  adjust  and  settle  claims,  has  authority 
to  waive  a  forfeiture  for  non-payment  of  premiums,  although  the 
policy  provides  that  waivers  can  be  effected  only  in  writing 
signed  by  the  president,  vice-president  and  secretary.'^  "The  ac- 
tion of  an  agent  in  wrongfully  obtaining  possession  of  a  policy 
by  means  of'  fraudulent  misrepresentations,  amounts  to  a  denial 
of  liability  and  a  waiver  of  proofs  of  loss,''  and  a  waiver  of  for- 
feiture exists  where  the  general  agent  furnished  forms  for  proofs 
and  had  plaintiff  submit  to  a  physical  examination.'*  Under  the 
Maine  statute  the  stipulation  that  only  executive  officers  shall 
have  the  power  to  waive  forfeitures  is  void.'^ 

§  592.  Estoppel  in  Matters  Relating  to  the  Application. — ^Al- 
though the  answers  of  the  insured  in  the  application  for  insur- 
ance are  untrue,  or  incomplete,  and  this  fact  might,  under  the 
terms  of  the  contract,  avoid  it,  the  company  may  by  its  conduct, 
or  the  acts  of  its  duly  authorized  agents,  be  held  to  have  waived 
its  right,  or  be  estopped  from  setting  up  such  right,  to  have  the 
policy  declared  void  for  misrepresentation  or  breach  of  war- 

88  u.  S.  Life  Ins.  Co.  v.  Lesser,  126  Ala.  568;  28  Sou.  840;  Fidelity 
Mutual  Life  Ins.  Co.  v.  Bussell,  75  Ark.  25;  86  S.  W.  814. 

89  Nichols  V.  Prudential  Ins.  Co.,  170  Mo.  App.  437;  155  S.  W.  478. 

90  McLeod  V.  Jolm  Hancock  Mutual  Life  Ins.  Co.,  190  Mo.  App.  653;  176 
S.  W.  234. 

91  Equitable  Life  Assur.  Soc.  v.  Ellis,  105  Tex.  526;  152  S.  W.  625;  147 
S.  W.  1152. 

92  Industrial  Mutual  Indemnity  Co.  T.  Thompson,  83  Ark.  574;  104 
S.  W.  200;  10  L.  R.  A.  (N.  s.)  1064. 

93  Pioneer  Life  Ins.  Co.  v.  Cox,  112  Ark.  582;  166  S.  W.  951. 

94  Meyers  v.  Maryland  Casualty  Co.,  123  Mo.  App.  682;  101  S.  W.  124. 
95Frye  v.  Equitable  Life  Assur.  Soc,  111  Me.  287;   89  Atl.  57. 
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ranty.  The  insurance  company,  if  the  assured  was  not  in  fault, 
cannot  take  advantage  of  a  mistake  in  the  application  when 
committed  by  its  own  agent,  nor  on  the  other  hand  can  the  bene- 
ficiaries, suing  on  the  policy,  claim  that  a  false  statement  was 
made  by  the  assured  through  his  own  mistake,  inadvertence  or 
ignorance,  when  such  statement  is  declared  by  the  policy  to  be 
a  warranty,^^  nor  if  the  application  is  made  part  of  the  contract 
can  one  who  is  able  to  read,  and  has  warranted  his  answers  to 
the  questions  in  such  application  to  be  true,  be  heard  in  the 
absence  of  fraud  to  say  that  he  was  ignorant  of  its  contents." 
If  the  answer  to  a  question  in  the  application  assumes  knowledge 
of  the  fact,  the  assured  and  those  claiming  under  him  will  be 
precluded  from  alleging  want  of  knowledge  on  the  part  of  the 
assured  as  an  excuse  for  not  answering  correctly.'*  If  the  com- 
pany chooses  to  issue  a  policy  without  an  application,  or  with 
an  application  defective  but  true  as  far  as  it  goes,  it  will  be 
held  to  have  waived  the  want  of  the  aipplication  or  its  defects."' 
After  a  loss  has  been  adjusted  the  company  is  estopped  to  set 
up  in  defense  to  the  claim,  breaches  of  warranties  or  stipulations 
in  the  original  policy.^""  If  the  company  pay  the  amount  due 
on  a  wagering  policy  to  the  assignee  without  objecting  that  it 
was  deceived  by  false  answers  in  the  application  such  assignee 
cannot  raise  the  defense  in  an  action  against  him  by  the  admin- 
istrator of  the  assured.^"^  The  insurer  is  estopped  from  showing 
that  its  examining  physician  was  incompetent,  or  that  the  recitals 

86  Ala.  Gold  L.  Ins.  Co.  v.  Garner,  77  Ala.  210;  National  Fraternity  v. 
Karnes,  24  Tex.  Civ.  A.  607;  60  S.  W.  576. 

97  Cuthbertson  v.  North  Carolina  Home  Ins.  Co.,  96  N.  C.  280;  2  S.  E. 
258;  Hernden  v.  Triple  Alliance,  45  }A.  A.  426;  Fennell  v.  Zimmerman, 
96  Va.  197;  31  S.  E.  22.  But  see  Nugent  v.  Greenfield  L.  Ass'n,  172  Mass. 
278;  52  N.  E.  440;  Ketchum  v.  Am.  Mut.  Ace.  Ass'n,  117  Mich.  521;  76 
N.  W.  5;  and  ante,  §  274. 

88  Hartford  L.  &  A.  Ins.  Co.  v.  Gray,  91  111.  159. 

99  Blake  v.  Exchange  M.  Ins.  Co.,  12  Gray,  265;  Hall  v.  People's  Ins. 
Co.,  6  Gray,  185;  Liberty  Hall  Ass'n  v.  Housatonic  M.  F.  Ins.  Co.,  7 
Gray,  261;  "Watts  v.  Eq.  Mut.  L.  Ass'n,  111  la.  90;  82  N.  W.  441;  Jones  v. 
N.  Y.  Life  Ins.  Co.,  168  Mass.  245;  47  N.  E.  92;  "Weber  v.  Ancient  Order, 
etc.,  104  Mo.  App.  729;  78  S.  "W.  650.  See  also  Commonwealth  Insurance 
Co.  V.  Rider,  153  Ky.  130;  154  S.  W.  906. 

100  Godchaux  v.  Merchants'  M.  Ins.  Co.,  34  La.  Ann.  235. 

101  Hoffman  v.  Hoke,  122  Pa.  St.  377;  15  Atl.  437. 
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of  his  certificate  are  false,  unless  the  physician  was  influenced  by 
fraudulent  representations  or  concealment  of  material  facts.^"* 
Or  that  the  recitals  of  the  policy  are  false.^"'  And  where  the 
company  is  responsible  for  a  misstatement  in  the  application  it  is 
precluded  from  setting  up  such  error  to  avoid  the  policy.^"*  For 
example,  an  applicant  gave  true  answer  to  a  question  by  the 
medical  examiner,  but  the  latter  wrote  a  different  and  untruthful 
answer  in  his  report,  but  the  applicjttit  did  not  see  the  answer  , 
as  written  in  the  report  and  was  ignorant  of  the  fact  that  it 
differed  from  that  given  by  him.  Under  these  circumstances 
it  was  held  that  the  company,  not  the  insured,  was  responsible 
for  the  falsehood.^"^  If  the  signature  to  an  application  be  forged 
the  company  cannot  defend  on  that  ground  if  it  does  not  offer 
to  return  the  premiums,^"  ^  or  if  when  it  issued  the  policy  it 
knew  the  facts  it  cannot  set  up  the  want  of  insurable  interest.-^"'' 
A  retention  of  the  application  for  sick  benefits  is  a  waiver  of 
verification  of  the  physician's  certificate.^"*  If,  upon  the  face  of 
the  application,  a  question  appears  to  be  not  answered  at  all,  or 
to  be  imperfectly  answered,  and  the  insurers  issue  a  policy  with- 
out further  inquiry,  they  waive  the  want  or  imperfection  in  the 
answer  and  render  the  omission  to  answer  more  fully  immate- 

102  HoUoman  v.  Insurance  Co.,  1  Woods,  674.  See  also  John  Hancock 
M.  L.  Ins.  Co.  V.  Houpt,  113  Fed.  572;  Leonard  v.  State  M.  L.,  24  R.  I.  7; 
51  Atl.  1049;  Baltimore  Life,  etc.,  v.  Howard,  95  Md.  244;  52  Atl.  397. 

103  Union  Cent.  L.  I.  Co.  v.  Winn,  87  111.  App.  257. 

loiGrattan  v.  Metropolitan  L.  Ins.  Co.,  92  N.  Y.  274;  28  Hun,  430;  Maher 
v.  Hlbernla  Ins.  Co.,  67  N.  Y.  283;  LUeders  v.  Hartford  L.  &  A.  Ins.  Co., 
4  McC.  149;  12  Fed.  465;  Dunbar  v.  Phoenix  Ins.  Co.,  72  Wis.  492;  40 
N.  W.  386;  Temmlck  v.  Metropolitan  L.  Ins.  Co.,  .72  Mich.  388;  40  N.  W. 
469;  Mut.  L.  Ins.  Co.  v.  Daviess,  87  Ky.  541;  9  S.  W.  812. 

105  Grattan  v.  Metropolitan  L.  Ins.  Co.,  supra;  Keystone  Mut  Ben.  Ass'n 
v.  Jones,  72  Md.  363;  20  Atl.  195;  Continental  L.  Ins.  Co.  v.  Thoena,  26 
111.  App.  495;  Providence  Life,  etc.,  Soc.  v.  Reutllnger,  58  Ark.  528;  25 
S.  W.  R.  835;  Mut.  Res.  F.  L.  A.  v.  Farmer,  65  Ark.  581;  47  S.  W.  850; 
ante,  §  274. 

106  Home  M.  R.  Ass'n  v.  Rlel  (Pa.  St.),  17  Atl.  36. 

107  Mutual  L.  Ins.  Co.  v.  Blodgett,  8  Tex.  Civ.  A.  45;  27  S.  W.  2^6;  Barnes 
V.  London,  etc.,  Co.,  8  Times  L.  R.  143.  Considerations  of  public  policy, 
however,  would  control  irrespective  of  questions  of  agency.  See  ante, 
§  303. 

108  Stambler  v.  Order  Pente,  159  Pa.  St.  492;  28  Atl.  301. 
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riai.^"'  And  if,  when  the  insurance  company  issues  the  policy, 
it  knows  that  certain  questions  in  the  application  are  falsely 
answered,  it  waives  the  right  to  object  by  such  issue.^^"  But 
knowledge  of  one  false  statement  is  not  a  waiver  of  another  false 
statement  which  was  not  knovsm  to  be  untrue.^^^  But  where  the 
manager  of  an  insurance  company,  having  doubts  as  to  the  pro- 
priety of  accepting  a  certain  risk  caused  the  local  agent  of  the 
company  to  make  other  inquiries  concerning  applicant's  habits, 
and  receiving  satisfactory  reports  issued  the  policy,  it  was 
held^^^  that  the  company  was  not  estopped  from  relying  upon 
the  written  application  and  showing  that  it  contained  willfully 
false ,  statements,  the  effect  of  which,  under  the  stipulations  of 
the  contract,  avoided  it.  To  what  extent  the  company  is  bound 
to  avail  itself  of  means  of  knowledge  of  the  falsity  of  answers 
in  a  former  application  is  a  somewhat  unsettled  question.  In  a 
Wisconsin  case^^'  the  Supreme  Court  of  that  State  held  that 
where  an  insurance  company  has  in  its  possession  abundant  evi- 
dence of  a  misrepresentation  in  an  application  for  insurance,  it 
is  its  duty  to  examine  such  evidence,  and  it  is  chargeable  with 

109  Phoenix  Ins.  Co.  v.  Raddin,  120  U.  S.  183;  Conn.  Ins.  Co.  v.  Luchs, 
108  U.  S.  498;  Hall  v.  People's  Ins.  Co.,  6  Gray,  185;  Liberty  Hall  Ass'n 
V.  Housatonic  M.  F.  Ins.  Co.,  7  Gray,  261;  Carson  v.  Jersey  City  Ins. 
Co.,  43  N.  J.  L.  300;  39  Am.  Rep.  584;  44  N.  J.  L.  210;  Armenia  Ins.  Co. 
V.  Paul,  91  Pa.  St.  520;  36  Am.  Rep.  676;  Lebanon  M.  Ins.  Co.  y.  Kepler, 
106  Pa.  St.  28;  Lorillard  F.  Ins.  Co.  v.  McCuIlocb,  21  Ohio  St.  176;  Am. 
Life  Ilns.  Co.  v.  Mabone,  56  Miss.  180;  Manhattan  L.  Ins.  Co.  v.  Willis, 
8  C.  C.  A.  594;  60  Fed.  236;  ante,  §  252. 

110  Scbwarzbach  v.  Protective  Union,  25  W.  Va.  622;  Gray  v.  National 
Ben.  Ass'n,  111  Ind.  531;  11  N.  E.  477;  Mut.  R.  F.  L.  A.  v.  Sullivan 
(Tex.  Civ.  A.),  29  S.  W.  190;  Koenig  v.  United  L.  Ins.  Co.,  38  N.  Y.  Supp. 
506. 

iiiBayley  v.  Employers,  etc.,  Co.,  125  Cal.  345;  56  Pac.  638;  58  Pac.  7; 
Triple  Link,  etc.,  v.  Williams,  121  Ala.  138;  26  Sou.  19;  O'Rourke  v.  Jno. 
Hancock  Mut.  L.  Ins.  Co.,  23  R.  1.457;  57  L.  R.  A.  496;  5^  Atl.  834;  Moore 
v.  Mut.  R.  F.  L.  Ass'n,  133  Mich.  526;   95  N.  W.  573. 

112  Russell  V.  Canada  L.  Ass'n  Co.,  32  Up.  Can.  C.  P.  256;  8  Ont.  App. 
716. 

113  Morrison  v.  Wisconsin  Odd  Fellows'  Mut.  L.  Ins.  Co.,  59  Wis.  162; 
^see  also  Lanigan  v.  Provident  Ins.  Co.,  18  N.  Y.  Supp.  287;   Eastman  v. 

Provident  M.  R.  Ass'n,  65  N.  H.  176;  18  Atl.  745;  Lindsey  v.  Mut.  Aid 
Soc,  84  la.  734;  50  N.  W.  29;  and  where  a  former  application  was  refused. 
Mutual  L.  Ins.  Co.  v.  Nichols  (Tex.  Civ.  A.),  24  S.  W.  910;  26  S.  W.  998. 
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notice  of  the  misrepresentation.  And  if,  after  such  notice',  it 
fails  to  cancel  the  insurance  and  continues  to  make  assessments 
upon  the  assured,  it  waives  the  right  to  cancel.  But  the  Supreme 
Court  of  Michigan  has  held  "*  that  when  a  second  application  is 
presented  to  the  company  it  is  not  obliged  to  take  notice  of  the 
answers  to  the  same  questions  in  the  first  application,  which 
would  have  shown  that  the  answers  in  the  second  application 
were  untrue.  If  the  company,  or  society,  with  knowledge  that 
certain  answers  in  the  application  are  false,  receives  premiums 
or  assessments  upon  the  policy,  it  will  be  estopped  from  setting 
up  as  a  defense  in  an  action  on  the  policy,  or  certificate,  the 
falsity  of  such  answers.  All  of  what  we  have  said  in  this  section 
has  general  application  and  applies  to  benefit  societies  as  well  as 
insurance  companies,  as  far  as  the  facts  be  similar.^^^  The  rea- 
sons for  the  rule  are  so  obvious  as  to  not  need  recital;  to  hold 
any  other  way  would  be  to  connive  at  fraud  and  make  bad 
faith  immaterial.  After  being  informed  of  the  falsity  of  answers 
in  the  application  a  company  is  entitle  to  reasonable  time  for 
investigation  or  to  cancel  the  policy.^^^ 

§  593.  The  Same  Subject  Continued.— As  the  first  act  in  com> 
pleting  the  negotiations  between  an  insurance  company,  acting 
through  its  agents,  and  the  insured  is  the  preparation  of  the 
application,  and  as  many  of  the  differences  that  subsequently 
arise  as  to  the  liability  of  the  company  involve  the  truth  or 

114  Brown  v.  Metropolitan  L.  Ins.  Co.,  65  Mich.  306;  32  N.  W.  610.  To 
the  contrary,  Mut.  L.  Ins.  Co.  v.  Nichols  (Tex.  Civ.  A.),  24  S.  W.  916;  Su- 
preme Tribe  Ben  Hur  v.  Owens  (Okla.),  151  Pac.  198;  Merau  v.  Knights  of 
Colizmbus  (Utah),  151  Pac.  353. 

lis  Ball  V.  Granite  State  M.  Aid  Ass'n,  64  N.  H.  291;  9  Atl.  103;  Apple- 
ton  V.  Insurance  Co.,  59  N.  H.  541;  Insurance  Co.  v.  Wolff,  95  U.  S.  326; 
Morrison  V.  Odd  Fellows'  M.  L.  I.  Co.,  59  Wis.  162;  Schwarzbach  v.  Ohio 
Valley  Prot.  Union,  25  W.  Va.  622;  Watson  v.  Centennial  M.  L.,  Ass'n,  21 
Fed.  698;  Excelsior  M.  Aid  Ass'n  v.  Riddle,  91  Ind.  84;  Masonic  M.  Aid 
Ass'n  V.  Beck,  77  Ind.  203;  40  Am.  Rep.  295;  Hoffman  v.  Sup.  Council  Am. 
Leg.  of  Honor,  35  Fed.  252. 

116  Andraveno  v.  Mut.  R.  F.  L.  Ins.  Co.,  38  Fed.  R.  806.  See,  as  to  con- 
struction of  Iowa  statute  relative  to  medical  examiner.  Wood  v.  Farmers, 
etc.,  Ass'n,  121  la.  44;  95  N.  W.  226;  Stewart  v.  Eq.  M.  L.  Ass'n,  ilo  la. 
528;  81  N.  W.  782;  Nelson  v.  Nederland  L.  Ins.  Co.,  110  la.  600;  81  N.  W. 
807. 
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falsity  of  answers  to  questions  in  the  application,  it  is  plain  to 
see  that  many  important  questions  of  waiver  and  estoppel  arise 
in  considering  the  authority  of  the  agent,  or  medical  examiner, 
who  generally  writes  down  the  answers  to  questions  in  the  appli- 
cation. We  have  referred  to  this  subject  in  a  previous  chapter 
and  also  in  the  preceding  section,  but  nearly  every  case  where  the 
defense  is  misrepresentation  the  claim  is  made  that  either  truthful 
answers  were  given  by  the  applicant  and  untrue  answers  were 
written  down  by  either  the  soliciting  agent,  or  the  medical  ex- 
aminer, or  that  such  agent,  or  medical  examiner,  had  knowledge 
of  the  true  facts,  so  that  the  question  as  to  the  authority  of  such 
agent,  or  medical  examiner,  is  constantly  recurring.  "We  may 
with  profit  briefly  refer  to  some  of  the  most  recent  eases.  The 
insurer  is  estopped  to  rely  upon  misrepresentation  in  the  absence 
of  bad  faith  on  the  part  ,of  the  insured,  where  its  agent  with 
knowledge  writes  untrue  answers  in  the  application.^^'  This  is 
especially  true  .in  the  absence  of  coUusion.^^^  And  knowledge 
gained  by  a  soliciting  agent  of  a  life  insurance  company,  while 
acting  within  the  scope  of  his  authority,  is  knowledge  of  the 
company.^^^  So  where  a  husband  stated  the  actual  condition  of 
the  wife  to  the  soliciting  agent  of  the  insurer,  it  is  estopped  from 
claiming  the  benefit  of  her  false  answer  as  to  heart  disease.^^" 
And  the  society  may  be  estopped  because  of  the  knowledge  of  the 
soliciting  agent  and  medical  examiner  causing  applicant  to  falsely 
answer  questions  by  improperly  stating  their  scope.^^^     Still  it 

117  General  Accident,  etc.,  Corp.  v.  Richardson,  157  Ky.  503;  163  S.  W. 
482;  Turner  v.  American  Casualty  Co.,  69  Wash.  154;  124  Pac.  486;  United 
Order  of  Golden  Cross  v.  Hooser,  160  Ala.  334;  49  Sou.  354. 

lis  Mutual  Life  Ins.  Co.  v.  Hilton-Green,  211  Fed.  31. 

iisRearden  v.  State  Mutual  Life  Ins.  Co.,  79  S.  C.  526;  60  S.  E.  1106; 
Biermann  v.  Guaranty  Mutual  Life  Ins.  Co.,  142  la.  341;  120  N.  W.  963; 
Fludd  V.  Equitable  Life  Assur.  Soc,  75  S.  C.  315;  55  S.  E.  762;  Aetna 
Life  Ins.  Co.  v.  Bockting,  39  Ind.  App.  586;  79  N.  E.  524;  Northwestern 
Mutual  Life  Ins.  Co.  v.  Farnsworth,  60  Colo.  324;  153  Pac.  699;  Hlggens 
V.  Supreme  Castle  Highland  Nobles,  83  Neb.  504;  120  N.  "W.  137;  Iowa 
State  Life  Ins.  Co.  v.  Haughton  (Ind.  App.),  85  N.  E.  127;  Rose  v.  Na- 
tional Life  Ins.  Ass'n,  137  la.  696;  115  N.  W.  500. 

i2oHaapa  v.  Metropolitan  Life  Ins.  Co.,  150  Mich.  467;  114  N.  W.  380. 
But  see  Qulnn  v.  Mutual  Life  Ins.  Co.  (Wash.),  158  Pac.  82. 

121  Masonic  Life  Ass'n  v.  Robinson,  149  Ky.  80;  147  S.  W.  882. 
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has  been  held  that  the  insurer  is  not  estopped  by  the  knowledge 
of  the  soliciting  agent  not  communicated  to  an  insured,^^^  and 
that  knowledge  of  a  local  agent  is  not  binding  on  the  insurer 
under  the  conditions  of  a  policy  providing  that  such  knowledge 
should  not  be  imputed."^  There  is  a  difference  of  opinion  in 
regard  to  the  knowledge  of  the  medical  examiner  being  that  of 
the  company.  It  has  been  held  that  knowledge  of  a  medical 
examiner  as  to  the  mental  condition  of  the  family  of  the  assured 
is  that  of  the  insurer/^^  and  so  incorrect  answers  written  by  the 
medical  examiner  without  the  knowledge  of  the  applicant.^^^  It 
has  been  held,  however,  that  where  false  and  material  statements 
were  made  in  an  application  for  life  insurance  the  knowledge  of 
the  medical  examiner  that  they  were  false  does  not  charge  the 
company  with  such  knowledge,  nor  prevent  it  from  avoiding  the 
policy  for  the  fraud.^^^  If  the  insurer  issues  a  policy  on  an 
imperfect  answer  it  waives  the  want  of  perfection,^^'^  and  where 
an  incomplete  answer  is  made  to  a  question  in  the  application, 
the  answer  so  far  as  it  goes  not  being  false,  failure  to  make 
further  inquiry  estops  the  company.^^^  The  company  is  estopped 
from  claiming  that  insured  was  engaged  in  extra  hazardous  em- 
ployment, the  answer  in  the  application  "supervising  duties" 
being  sufficient  to  put  the  insurer  on  inquiry  as  to  the  nature 
of  the  supervision.^^'  Where  the  applicant  is  unable  to  read  or 
write  and  relies  upon  the  agent,  the  utmose  good  faith  is  required 

i22lverson  v.  Metropolitan  Life  Ins.  Co.,  151  Cal.  746;  91  Pac.  609;  13 
L.  R.  A.  (N.  s.)  86. 

123  Aetna  Life  Ins.  Co.  v.  Moore,  231  U.  S.  543;  Prudential  Ins.  Co.  v. 
Moore,  231  U.  S.  560. 

12*  South  Atlantic  Life  Ins.  Co.  v.  Hurt  (Va.),  79  S.  E.  401;  Huestess  y. 
South  Atlantic  Life  Ins.  Co.,  88  S.  C.  31;  70  S.  E.  403. 

125  Mutual  Reserve  Fund  Life  Ass'n  v.  Cotter,  81  Ark.  205;  99  S.  W.  67; 
Northwestern  Mutual  Life  Ins.  Co.  v.  Farnsworth,  60  Colo.  324;  153  Pac. 
699;  Masonic  Life  Ass'n  v.  Robinson,  149  Ky.  80;  147  S.  W.  882;  Roe  v. 
National  Life  Ins.  Ass'n,  137  la.  696;  115  N.  W.  500. 

126  Mutual  Life  Ins.  Co.  v.  Powell,  133  C.  C.  A.  417;  217  Fed.  565;  West- 
phall  V.  Metropolitan  Life  Ins.  Co.,  27  Cal.  App.  734;   151  Pac.  159. 

127  French  v.  Fidelity  &  Casualty  Co.,  ISB  Wis.  259;   115  N.  W.  869. 

128  Security  Mutual  Insurance  Co.  v.  Berry,  81  Ark.  92;   98  S.  W.  693. 
i29Shoop  V.  Fidelity  &  Deposit  Co.,  124  Md.  130;  91  Atl.  753.    See  also 

Tennessee  Life  Ins.  Co.  v.  Nolen,  108  Ark.  511;  158  S.  W.  775. 
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and  the  company  will  be  bound  by  the  acts  of  the  agent  in  taking 
advantage  of  the  illiteracy.^^"  Where  an  insurance  agent  delivers 
a  policy  with  knowledge  of  a  false  representation  on  the  part  of 
the  applicant,  he  participates  in  a  fraud  which  avoids  the 
policy.^'^ 

§  594.  The  Same  Subject — Knowledge,  Mistakes  or  Fraud  of 
Agents. — It  has  frequently  been  a  question  to  what  extent  the 
knowledge,  misconduct  or  errors  of  agents  of  insurance  com- 
panies in  matters  of  applications  are  binding  upon  their  prin- 
cipals so  as  to  amount  to  a  waiver  or  estoppel  in  regard  to  cer- 
tain requirements.  The  subject  is  complicated  by  the  usual  stip- 
ulations in  the  policies  that  the  agents  receiving  the  applications 
are  to  be  regarded  as  representatives  of  the  insured  and  not  of 
the  company.  This  matter  has  already  been  considered  general- 
ly,^^^  and  it  may  now  again  be  said  that  whenever  knowledge  of 
the  agent's  limited  authority  is  brought  home  to  the  applicant 
he  must  act  accordingly,  or,  if  a  copy  of  the  application  is  an- 
nexed to  the  policy  and  contains  untrue  answers,  written  down 
so  by  the  agent,  although  answered  correctly  by  the  applicant, 
then  the  company  is  not  liable  for  such  misconduct,  and  there 
can  be  no  waiver  or  estoppel.^^'  Applicants  for  insurance  poli- 
cies are  bound  in  good  faith  and  must  communicate  fully  and 
without  reserve  all  information  called  for,  or  that  is  deemed 
material  by  the  company.  The  company  consummates  the  con- 
tract on  the  basis  of  the  responses  to  the  questions.  If  the  agent 
has  fuller  information,  not  written  in  the  answers,  it  would  be 
his  duty  to  communicate  it  to  his  principal.  The  applicant  must 
be  understood  as  making  his  overture  to  the  company  on  the 
faith  of  the  disclosure  in  his  application.  If  the  company  without 
fault  on  the  part  of  the  assured,  is  misled  by  the  agent,  who 
takes  the  preparation  of  the  paper  into  his  own  hand  and  makes 

isoBriggs  V.  Life  Ins.  Co.  of  Virginia,  155  N.  C.  73;  70  S.  E.  1068;  Se- 
curity Life  Ins.  Co.  v.  Stevenson  (Tex.  Civ.  A.),  136  S.  W.  1137. 

131  Gardner  v.  North  State  Mutual  Life  Ins.  Co.,  163  N.  C.  367;  79  S.  E. 
806. 

132  Ante,  §  172  and  §  274. 

133 N.  Y.  Life  Ins.  Co.  v.  Fletcher,,  117  U.  S.  519;  Ryan  v.  World  Mi't. 
L.  Ins.  Co.,  41  Conn.  168. 
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mistakes  or  omissions,  the  company  is  estopped,  except  as  stated 
in  the  last  paragraph,  for  the  fault  is  not  with  the  insured ;  ^^*  and 
the  company  has  accordingly  been  held  estopped  where  the  agent 
knew  of  physical  defects  and  failed  to  disclose  them,  the  appli- 
cant acting  in  fairness  and  candor,  and  this  in  spite  of  the  stipu- 
lations of  the  policy.^'5  The  New  York  Court  of  Appeals  broadly 
lays  down  the  same  principle  that  "if  the  statements  in  the 
application,  relied  upon  as  breaches  of  warranty,  are  inserted 
by  the  agent  for  the  insurers  without  any  collusion  or  fraud 
upon  the  part  of  the  insured,  the  insurer  is  estopped  from  setting 
up  their  error  or  falsity  as  breach  of  warranty,"  and  says  the 
doctrine  is  well  settled.^'^ 

13*  American  Ins.  Co.  v.  Mahone,  56  Miss.  180;  Planters'  Ins.  Co.  v. 
Myers,  55  Miss.  479;  Mass.  Mut.  L.  Ins.  Co.  v.  Eobinson,  98  111.  324;  Ger- 
mania  F.  Ins.  Co.  v.  McKee,  94  111.  494;  McCall  v.  Phoenix  M.  L.  Ins.  Co., 
9  W.  Va..  237;  Langdon  v.  Union  Mut.  L.  Ins.  Co.,  14  Fed.  272;  Woodbury 
Savings  Bank  v.  Charter  Oak  Ins.  Co.,  31  Conn.  517;  Coolidge  v.  Charter 
Oak  L.  Ins.  Co.,  1  Mo.  App.  109;  Taylor  v.  Mut.  Ben.  L.  Ins.  Co.,  10  Hun, 
52;  McArthur  v.  Globe  Mut.  L.  Ins.  Co.,  14  Hun,  348;  Western  Ass.  Co. 
T.  Rector,  9  Ky.  L.  3;  Stone  v.  Hawkeye  Ins.  Co.,  68  la.  737;  Eggleston  v. 
Council  Bluffs  Ins.  Co.,  65  la.  308;  Donnelly  v.  Ins.  Co.,  70  la.  695;  28 
N.  W.  607;  Continental  Ins.  Co.  v.  Pierce,  39  Kan.  396;  18  Pac.  291.  See 
also  Singleton  v.  Prudential  Ins.  Co.,  11  App.  Div.  403;  42  N.  Y.  Supp.  446; 
Thornberg  v.  Farmers',  etc.,  Ass'n,  122  la.  260;  98  N.  W.  105;  Gear  v. 
U.  S.  Life  Ins.  Co.,  66  Minn.  91;  68  N.  W.  731;  Rhode  v.  Metropolitan  L. 
Ins.  Co.,  132  Mich.  503;  93  N.  W.  1076;  Moore  v.  Mut.  Res.  F.  L.  A.,  133 
Mich.  526;  95  N.  W.  573. 

issFollette  v.  U.  S.  Mut.  Ace.  Ass'n,  110  N.  C.  377;  14  S.  E.  923;  New- 
man V.  Covenant  M.  B.  Ass'n,  76  la.  56;  40  N.  W.  87;  Herndon  v.  Triple 
Alliance,  45  M.  E.  426;  McGurk  v.  Metropolitan  L.  Ins.  Co.,  56  Conn.  528; 
16  Atl.  263. 

136  Mowrey  v.  Rosendale,  74  N.  Y.  363;  Baker  v.  Home  L.  Ins.  Co.,  64 
N.  Y.  648;  Maher  v.  Hlbernia  Ins.  Co.,  67  Id.  283;  Rowley  v.  Empire  Ins. 
Co.,  36  N.  Y.  550;  3  Keyes,  557;  4  Abb.  Ct.  App.  D.  131;  Eggleston  v. . 
Council  Bluffs,  etc.,  Ins.  Co.,  65  la.  308;  Insurance  Co.  v.  Wilkinson,  13 
Wall.  222;  Insurance  Co.  v.  Mahone,  21  Id.  152;  Miller  v.  Mut.  Ben.  L. 
Ins.  Co.,  31  la.  216;  Sullivan  v.  Phoenix  Ins.  Co.,  34  Kan.  170;  Fitzmaurice 
V.  N.  Y.  Life  Ins.  Co.,  84  Tex.  61;  19  S.  W.  301;  O'Brien  v.  Home  Ben. 
Soc,  117  N.  Y.  310;  12  N.  E.  954;  Pudridsky  v.  K.  of  H.,  76  Mich.  428; 
43  N.  W.  373;  Continental  L.  Ins.  Co.  v.  Chamberlain,  132  U.  S.  304;  10 
S.  C.  69;  Mut.  Ben.  Ass'n  v.  Robinson,  7  C.  C.  A.  444;  58  Fed.  723;  atfg. 
54  Fed.  580;  Emlaw  v.  Travelers'  Ins.  Co.,  108  Mich.  554;  66  N,  W,  469, 
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§  595.  Waiver  or  Estoppel  of  Benefit  Society  in  Matters  Re- 
lating to  Admission  to  Membership. — Defects  in  "the  organization 
of  a  new  lodge  are  waived  by  the  reecipt  of- assessments  from 
the  members  with  knowledge  of  such  defects/^'  but  where  the 
instituting  officer  knew  of  a  false  statement  in  the  application 
of  a  new  member  in  regard  to  the  relationship  of  the  beneficiary, 
it  was  held^'^  that  his  knowledge  was  not  that  of  the  associa- 
tion. But  it  has  been  held  that  a  soliciting  agent  can  waive 
stipulations  in  the  benefit  certificate  which  do  not  relate  to  the 
by-laws.  So  a  misrepresentation  as  to  age  is  waived  by  collecting 
and  retaining  assessments.^^*  Where  a  railway  association  de- 
ducted the  assessment  from  the  pay  of  a  member  who  had  not 
made  formal  application  it  was  held  that  the  application  was 
waived.^*^  In  a  recent  case/^^  it  was  held  that,  where  the  agent 
of  a  mutual  accident  benefit  association  incorrectly  writes  down 
the  answers  propounded  to  an  applicant  for  membership,  the  so- 
ciety is  estopped  by  his  action.^^^  The  father  of  a  member  can- 
not question  the  legal  capacity  of  a  subordinate  lodge,  designated 
as  beneficiary  of  such  member,  to  receive  as  such.^**  The  ques- 
tions of  waiver  and  estopel  in  regard  to  change  of  beneficiary  or 
by  receipt  of  premium  are  discussed  in  the  following  sections.^*' 
Delivery  of  certificate  by  the  ofSicers  of  a  local  lodge  without 
initiation  does  not  work  estoppel,^*^  because  the  initiation  is  re- 
quired by  statute  and  is  not  the  subject  of  either  waiver  or 
estoppel.^*''     And  the  officers  of  a  fraternal  beneficiary  society 

137  Ferine  v.  Grand  Lodge  A.  0.  U.  W.,  48  Minn.  82;  50  N.  W.  1022. 

138  Supreme  Counc.  A.  L.  H.  v.  Green,  71  Md.  263;  17  Atl.  1048.  But 
see  Supreme  Council  Catli.  Benev.  L.  v.  Boyle,  10  Ind.  A'pp.  301;  37  N.  E. 
1105;  and  Seibel  v.  N.  W.  Mut.  R.  Ass'n,  94  Wis.  253;  68  N.  W.  1009. 

139  Supreme  Counc,  etc.,  v.  Boyle,  supra. 

lioWeiberg  v.  Minnesota,  etc.,  Ass'n  (Minn.),  76  N.  W.  37. 
1"  Burlington,  etc.,  Ass'n  v.  White,  41  Neb.  561;  59  N.  W.  751. 

142  Whitney  v.  National  Masonic  Ass'n,  57  Minn.  472;  59  N.  W.  943. 

143  The  same  rule  evidently  was  applied  in  Pudridzky  v.  Supreme  Lodge 
K.  of  H.,  76  Mich.  428;  43  N.  W.  373. 

144  Bacon  V.  Brotherhood,  etc.,  46  Minn.  303;  48  N.  W.  1127. 

us  Post,  §  603,  et  seq.  As  to  estoppel  of  member  from  changing  bene- 
ficiary, see  ante,  §  403. 

146  Lloyd  V.  Modern  Woodmen  of  America,  113  Mo.  App.  19;  87  S.  W. 
530.  . 

147  Shartle  v.  Modern  Brotherhood  of  Anjerlca,  139  Mo.  App.  433;   122 

S.  W.  1139.    See  ante,  §  83.  .  ._. 
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cannot  waive  the  by-law  prohibiting  admission  of  members  over 
fifty  years  of  age.^**  The  society  may  be  estopped'  by  the  action, 
or  knowledge,  of  its  medical  examiner.^** 

§  596.  Estoppel  in  Matters  Relating  to  the  Policy  or  Certifi- 
cate.— If  the  application  does  not  attempt  to  set  forth  all  the 
provisions  which  the  policy  to  be  issued  must  contain,  and  the 
agent,  with  or  without  authority,  represents  that  the  policy  will 
contain  certain  stipulations,  which  sere  not  unlawful,  then  the 
policy  must  contain  them  or  the  insured  is  not  bound  to  accept  it. 
But  in  such  case  it  is  the  duty  of  the  insured,  when  he  receives 
the  policy,  to  promptly  examine  it,  and  if  it  does  not  contain  the 
stipulations  agreed  upon  to  at  once  notify  the  company  of  such 
fact  and  of  his  refusal  to  accept  the  policy,  or  he  will  be  deemed 
to  have  waived  his  right,^^"  and  so  a  party  seting  up  an  equitable 
estoppel  is  himself  bound  to  the  exercise  of  good  faith.  He  must 
also  act  promptly,  an  estoppel  must  be  mutual  or  reciprocal  and 
unless  the  party  relying  on  the  estoppel  shows  that  he  acted  on 
the  same  he  will  be  held  to  have  waived  it.^"  If  a  person  apply- 
ing for  a  ten-year  paid-up  policy  receives  one  marked  in  plain 
terms  "ordinary  life  policy"  and  pays  premiums  upon  it  for  ten 
years,  he  will  be  held  to  have  waived  his  rights  to  require  one 
conforming  to  his  application  and  equity  will  not  relieve  him 
from  the  consequences  of,  his  want  of  diligence.^^^  Or  if,  for 
example,  a  policy  is  marked,  participating,  and  after  demand  for 
a  paid-up  policy,  the  agent,  instead  of  informing  the  assured  that 
his  policy  was  non-participating  and  hence  not,  under  the  rules 
of  the  company,  entitled  to  be  exchanged  for  a  paid-up  policy, 
or  that  demand  must  be  made  in  writing,  told  him  that  it  was 
all  right  and  he  would  attend  to  it,  the  company  may  be  estopped 

148  Elliott  V.  Knights  of  Modern  Maccabees,  46  Wash.  320;  89  Pac.  929. 

149  Modern  Woodmen  of  America  v.  Angle,  127  Mo.  App.  94;  104  S.  W. 
297;  Modern  Woodmen  of  America  v.  Samson,  110  Va.  81;  65  S.  E.  509. 
But  see  Mudge  v.  Supreme  Court  1.  0.  F.,  149  Mich.  467;  112  N.  W.  1130. 

150  American  Ins.  Co.  v.  Neiberger,  74  Mo.  167;  New  York  L.  Ins.  Co. 
V.  Fletcher,  117  U.  S.  519;  Mound  City  L.  Ins.  Co.  v.  Twining,  19  Kan. 
349.    But  see  Palmer  v.  Hartford  Ins.  Co.,  54  Conn.  488. 

151  Andrews  v.  Aetna  L.  Ins.  Co.,  85  N.  Y.  334;   92  N.  Y.  596, 

152  Massey  v.  Cotton  States  L.  Ins.  Co.,  70  Ga.  794;  Zallee  v.  Conn.  Mut. 
L.  Ins.  Co.,  12  Mo.  App.  111.  See  also  Federal  Life  Ins.  Co.  v.  Hesklns, 
(Tex.  Civ.  A.),  185  S.  W.  607. 
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from  claiming  that  the  demand  was  not  rightly  made,  and  it  has 
been  so  held.^^^  Issue  of  a  policy  with  knowledge  of  a  false 
answer  in  the  application  is  a  waiver.^^*  So  delivery  of  a  policy 
with  knowledge  of  a  breach  of  condition  is  a  waiver.^^^  If  the 
company,  without  consent  of  the  wife,  substitutes  for  a  policy, 
payable  to  the  wife  of  insured,  one  payable  to  the  husband,  which 
policy  is  afterwards  with  the  consent  of  the  company  transferred 
to  a  third  person,  the  company  is  estopped  from  denying  the  legal, 
independent  existence  of  such  policy,  it  having  been  responsible 
for  its  issue  and  instrumental  in  inducing  innocent  third  parties 
to  give  value  for  it.^'^  In  the  case  first  cited  ^^^  the  court  said : 
"This  policy  belonged  originally,  and  notwithstanding  the 
change,  continued  to  belong  to  Mrs.  Pilcher.  As  originally  exe- 
cuted, her  title  thereto  appeared  affirmatively  on  the  face  of 
the  instrument  The  company,  by  unlawful  collusion  with 
Pilcher,  suppressed  this  original  instrument,  and  issued  a-  new 
one  in  lieu  thereof,  in  which  it  falsely  declared  that  the  policy 
was  Pilcher 's  own,  and,  therefore,  assignable  by  him.  It  did 
this,  as  the  evidence  shows,  for  the  express  purpose  of  enabling 
him,  under  cover  of  this  apparent  title,  to  raise  money  on  the 
policy.  It  accepted  his  assignment  thereof  and  the  subsequent 
reassignment  by  his  first  assignees  to  a  perfectly  ignorant  and 
innocent  holder,  who  acted  upon  the  faith  of  title  as  represented 
by  the  company  itself  in  the  body  of  the  instrument  and  as  recog- 
nized by  the  company  in  all  its  acts.    It  collected  from  this  as- 

153  Piedmont,  etc.,  Ins.  Co.  t.  Young,  58  Ala.  476. 

164  Triple  Link,  etc.,  Ass'n  v.  Williams,  121  Ala.  138;  26  Sou.  19; 
O'Rourke  v.  Jno.  Hancock  M.  L.  Ins.  Co.,  23  R.  I.  457;  50  Atl.  834;  57 
L.  R.  A.  496. 

155  Ames  V.  Manhattan  L.  Ins.  Co.,  52  N.  Y.  Supp.  759;  Hart  v.  National 
Masonic  Ace.  Ass'n,  105  la.  717;  75  N.  W.  508;  Caruthers  v.  Kansas  M.  L. 
Ins.  Co.,  108  Fed.  487;  Globe  M.  L.  Ins.  Co.  v.  Ahem,  92  111.  App.  326; 
affd.  191  111.  167;  60  N.  E.  806;  Hilt  v.  Metropolitan  L.  Ins.  Co.,  110  MJch. 
517;  68  N.  W.  300;  Aetna  L.  Ins.  Co.  v.  Frierson,  51  C.  C.  A.  424;  114  Fe.\ 
56;  Supreme  Ruling,  etc.,  v.  Crawford,  32  Tex.  Civ.  A.  603;  75  S.  W.  844; 
Union  Nat.  Bk.  v.  Manhattan  L.  Ins.  Co.,  52  La.  Ann.  36;  26  Sou.  800; 
Standard  L.  &  A.  Ins.  Co.  v.  Holloway,  24  Ky.  L.  1856;  72  S.  "W.  796. 

156  Pilcher  V.  New  York  L.  Ins.  Co.,  33  La.  Ann.  322,  citing  Lemon  v. 
Phoenix  M.  L.  Ins.  Co.,  38  Conn.  294;  Chapln  v.  Fellowes,  36  Conn.  132; 
Button  V.  Winner,  52  N.  Y.  312. 

157  Pilcher  v.  N.  Y.  L.  Ins.  Co.,  supra. 
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signee  the  premiums  down  to  the  death  of  the  insured.  We 
accuse  the  company  of  no  intentional  wrong;  but,  for  the  pur- 
poses of  this  case  it  occupies  the  same  position  as  if  it  were  a 
deliberate  and  intentional  wrong-doer.  It  was  a  party  to  unlaw- 
ful acts,  and,  as  every  one  is  presumed  to  know  the  law,  it  is 
presumed  to  know  that  they  were  unlawful.  By  its  affirmative 
declaration  in  the  body  of  the  instrument  that  the  policy  was 
Pilcher's  while,  as  is  presumed,  kn(fwing  and  unlawfully  con- 
cealing the  fact  that  it  was  really  his  wife 's ;  by  its  acceptance 
and  recognition  of  Pilcher's  assignment  and  of  the  reassign- 
ment to  the  bank;  and  by  the  recejption  from  the  latter  of  the 
premiums,  it  distinctly  authorized  and  induced  the  bank  to 
accept  and  act  upon,  as  true,  the  state  of  facts  thus  represented 
by  itself;  and  it  is  now  conclusively  estopped  from  denying  the 
truth  thereof,  and  from  escaping  the  performance  of  those  obli- 
gations which  result  in  law  therefrom.^^*  By  consenting  to  an 
assignment  of  a  policy,  the  company  having  knowledge  that  the 
assured  had  become  intemperate,  it  will  be  estopped  from  setting 
up  that  condition  to  defeat  a  recovery.^^^  If  the  company  has 
for  a  long  period  of  time,  as  for  example  eight  years,  recognized 
a  person  as  the  beneficiary  of  a  policy,  it  will  be  held  to  be 
estopped  to  deny  his  right  to  sue  in  his  own  name  as  such  bene- 
ficiary.i^"  And  so,  where  a  mutual  benefit  association  voluntarily 
enters  into  a  contract  of  insurance  upon  the  life  of  a  member  for 
the  benefit  of  one  not  expressly  authorized  or  prohibited  from 
becoming  a  beneficiary,  which  is  not  contrary  to  public  policy, 
and  receives  all  the  premiums  thereon,  it  will  not  be  allowed  to 
defeat  a  recovery  on  the  policy,  at  the  suit  of  the  beneficiary, 
by  claiming  that  the  contract,  on  the  part  of  the  association,  is 
ultra  vires. '^^''-  There  may  be  a  waiver  by  delay  in  rescinding  a 
policy.^*^    By  the  issue  of  a  policy  the  company  is  estopped  from 

158  See  Barry  v.  Brune,  71  N.  Y.  261;  Landrum  v.  Knowles,  22  N.  J.  Eq. 
594;  Manhattan  L.  Ins.  Co.  v.  Smith,  44  Ohio  St.  156. 

159  Pomeroy  v.  Rocky  Mountain,  etc.,  Co.,  9  Colo.  295;  12  Pac.  153.  See 
also  Union  Natl.  Bk.  v.  Manhattan  L.  Ins.  Co.,  52  La.  Ann.  36;  26  Sou. 
800. 

160  Continental  L.  Ins.  Co.  v.  Hamilton,  41  Ohio  St.  274. 

iGi  Bloomington  Mut.  Ben.  Ass'n  v.  Blue,  120  111.  121.     See  also  David- 
son V.  Old  People's  M.  B.  Soc,  39  Minn.  303;  39  N.  W.  803. 
162  Baker  v.  N.  Y.  Life  Ins.  Co.,  77  Fed.  650;  N.  Y.  L.  Ins.  Co.  v.  Baker, 
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denying  its  authority  to  do  business  in  the  State.^^'  If  an  asso- 
ciation is  consolidated  with  another  a  member  of  the  old  organ- 
ization does  not  waive  her  rights  against  the  directors  for  re- 
fusing to  issue  a  certificate  in  the  new  association  by  making  ap- 
plication for  such  new  certificate  to  the  association.^*^  If  with 
knowledge  that  insured  is  not  in  sound  health  the  company  de- 
livers the  policy  and  receives  the  premium,  it  waives  its  ob- 
jection, although  it  is  provided  in  the  policy  that  no  condition 
shall  be  waived  except  in  writing  signed  by  the  president  or 
secretary.^*'  If  the  company  has  knowledge  of  a  misstatement 
and  takes  no  action,  it  is  estopped  from  claiming  a  forfeiture  on 
account  of  such  misstatement.^** 

§  597.  Waiver  or  Estoppel  in  Matters  Relating  to  Assignment 
or  Change  of  Beneficiary. — Although  the  assignor  of  a  policy  al- 
leges in  a  statement  to  the  company  that  certain  assignments  of 
such  policy  were  obtained  from  him  by  fraud,  he  is  not  thereby 
estopped  from  showing  that  the  assignments  were  void  because 
of  his  incapacity,  by  reason  of  drunkenness,  to  make  the  same.^*'' 
An  assignee  under  an  assignment  of  life  policies,  such  assignment 
being  absolute  in  its  terms,  is  not  so  far  bound  to  disclose  the 
nature  of  his  claims  to  a  subsequent  assignee  of  the  assured,  the 
latter  assignment  being  made  subject  to  the  lien  of  the  first  as- 
signee for  moneys  advanced  by  him  on  said  policies    or  other- 

183  Berry  v.  Knights  Templar,  etc.,  Co.,  46  Fed.  439. 

164  Grayson  v.  Wllloughby,  78  la.  83;  42  N.  W.  591.  The  following 
cases  consider  questions  of  waiver  of  conditions  relating  to  delivery  of 
a  policy  and  under  what  conditions  the  company  will  be  estopped:  Met- 
ropolitan L.  Ins.  Co.  v.  MuUeady,  21  Ky.  L.  879;  53  S.  W.  282;  Conn. 
Ind.  Co.  v.  Grogan,  21  Ky.  L.  717;  52  S.  W.  959;  Grler  v.  Mut.  L.  Ins.  Co., 
132  N.  C.  542;  44  S.  E.  28;  Provident  Savings  L.  A.  Soc.  v.  Oliver,  22  Tex. 
Civ.  A.  8;  53  S.  W.  594;  Cole  v.  Union  Cent.  L.  Ins.  Co.,  22  Wash.  26;  60 
Pac.  68;  47  L.  R.  A.  201;  N.  W.  L.  Ass'n  v.  Findley,  29  Tex.  Civ.  A.  494;  68 
S.  "W.  695;  Mut.  L.  Ins.  Co.  v.  Sinclair,  24  Ky.  L.  1543;  71  S.  W.  853; 
Le  Bow  V.  Washington  L.  Ins.  Co.,  172  N.  Y.  623;  65  N.  E.  1123. 

165  Fair  V.  Meti^polltan  Life  Ins.  Co.,  5  Ga.  App.  708;  63  S.  E.  812; 
McClelland  v.  Mutual  Life  Ins.  Co.,  217  N.  Y.  336;  111  N.  E.  1062. 

leeGarfunkel  v.  Alliance  Life  Ins.  Co.,  140  111.  App.  380;  Green  v.  Na- 
tional Annuity  Ass'n,  90  Kan.  523;  135  Pac.  586;  Masonic  Life  Ass'n  t. 
Robinson,  156  Ky.  371;  160  S.  W.  1078;  Cundiff  v.  Royal  Neighbors  of 
America,  162  Mo.  App.  117;  144  S.  W.  128. 

167  Bursinger  v.  Bank  of  Watertown,  67  Wis.  75, 

1463 


§    597  LIFE   AND   ACCIDENT   INSURANCE. 

wise  on  the  account  of  the  assignor,  that  he  will  be  estopped, 
in  a  suit  for  the  distribution  of  the  proceeds  of  siich  policies, 
from  showing  consideration  in  support  of  the  first  assignment 
to  the  full  amount  of  the  policies.^*^  It  is  now  the  settled  rule  ^^' 
that  a  benefit  society  can  waive  the  formalities  prescribed  by  its 
laws  for  the  change  of  beneficiary,  so  as  to  make  such  change 
valid.  For  example,  in  a  case  in  Kentucky^'"  thfe  laws  of  the 
society  required  the  member,  if  he  desired  to  change  the  bene- 
ficiary in  his  certificate,  to  surrender  such  certificate,  with  a  form 
on  the  back  of  it  filled  up  and  signed  by  him  and  attested  by  the 
recorder  of  the  lodge  under  its  seal,  and  pay  a  certain  fee.  The 
member  in  question  wrote  a  letter»to  the  recorder  of  the  lodge, 
in  whose  possession  the  certificate  was,  expressing  his  wish  for  a 
change  of  beneficiary,  but  paid  no  fee.  The  supreme  lodge, 
which  issued  the  old  certificate,  recognized  this  letter  and  can- 
celed the  old  and  issued  a  new  certificate  as  requested,  and  it 
was  held  that  the  old  beneficiary  in  the  first  certificate  could 
not  set  up  this  informal  change  as  against  the  society,  but  that 
the  waiver  of  the  informalities  was  effectual.  This  view  is  op- 
posed by  a  few  authorities  to  the  effect  that  a  benefit  society 
cannot  waive  the  formalities  prescribed  by  its  laws  for  change 
of  beneficiary,  because  they  are  a  part  of  the  contract  and  further, 
because  they  are  not  waiving  their  own  rights  but  those  which 
are  secured  by  the  contract  to  the  first  beneficiary.^'^  Where,  by 
the  laws  of  a  benefit  society,  the  certificate  was  only  assignable 
by  and  with  the  consent  of  the  association  thereon  indorsed,  and 
the  member  had  assigned  the  certificate  without  such  consent  of 
the  association,  it  was  held  that  the  association  could  insist  upon 
this  provision  of  the  contract.  Furtber,  that  the  receipt  by  the 
association  from  the  assignee,  after  the  death  of  the  assignor,  pf 

168  Diffenbach  v.  Vogeler,  61  Md.  370. 

169  Manning  v.  Ancient  Order  of  United  Workmen,  86  Ky.  136;  5  S.  W. 
385;  Splawn  v.  Chew,  60  Tex.  532;  Tltsworth  v.  Titsworth,  40  Kan.  571; 
20  Pac.  213;  Kniglits  of  Honor  v.  Watson,  64  N.  H.  517;  15  Atl.  125;  Mar- 
tin V.  Stubbings,  126  111.  387;  18  N.  E.  657;  Marsh  v.  Supreme  Counc,  etc., 
144  Mass.  512;  21  N.  E.  1070;  Southern  Tier,  etc.,  Ass'n  v.  Laudenbach, 
5  N.  y.  Supp.  901;  Supreme  Conclave,  etc.,  v.  Cappella,  41  Fed.  1;  ante, 
§  406. 

170  Manning  v.  A.  0.  U.  W.,  supra. 

171  See  authorities  cited,  ante,  §  404. 
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assessments  due  on  the  certificate  was  not  such  a  waiver  on  its 
part,  or  such  a  recognition  of  the  rights  of  the  assignee  as  would 
entitle  him  to  recover  on  the  certificate,  because  "the  assessments 
due  the  association  might  be  paid  by  any  one,  and  the  fact  that 
they  were  received  from  a  volunteer,  or  any  one  else,  did  not 
affect  the  contract.  "^''^  A  society  may  be  estopped  by  not  ob- 
jecting to  irregularities  in  the  change  of  beneficiary,^'^  or  as- 
signment,^'^ and  so  the  original  beneficiary  may  be  estopped 
from  questioning  the  validity  of  a  change  of  beneficiary  by  con- 
duct in  leading  the  new  beneficiary  to  believe  that  she  would 
acquiesce.^'^  A  society  is  estopped  from  questioning  the  validity 
of  a  change  of  beneficiary  which.it  has  accepted  as  being  in  com- 
pliance with  its  laws.^'*  A  company  is  estopped  to  deny  the 
validity  of  a  change  of  beneficiary  by  accepting  premiums  for 
seven  years  after  notice  of  an  assignment,^'''  and  a  society  is 
estopped  from  claiming  that  a  step-daughter  is  not  proper  bene- 
ficiary, by  collecting  assessments  for  five  years  with  knowledge.^" 
So  acceptance  of  assessments  estops  the  society  from  claiming 
that  one  who  married  the  sister  of  the  wife  of  the  member  could 
not  be  a  beneficiary.  ^^^  And  so  knowledge  of  an  agent  of  a  bene- 
ficial insurance  society  that  the  beneficiary,  though  stated  to  be 
cousin  of  the  member,  was,  in  fact,  his  affianced  wife,  estops  the 
society  from  the  objection  that  the  relationship  was  not  correctly 
stated."" 

§  598.  Waiver  or  Estoppel  by  Receipt  of  Premium  or  Assess- 
ments.— li  the  company  receives  payment  of  the  premium  with 

172  National  Mut.  Aid  Soc.  v.  Lupoid,  101  Pa.  St.  111. 

173  Kepler  v.  Supreme  Lodge,  etc.,  45  Hun,  274. 
i74McFarland  v.  Creath,  35  M.  A.  112. 

i75Hainer  v.  la.  Legion  of  Honor,  78  la.  245;  43  N.  W.  185;  Supreme 
Conclave  v.  Capella,  41  Fed.  1.  As  to  estoppel  of  member  from  changing 
beneficiary,  see  ante,  §  403. 

176  Ross  V.  Rogers,  96  Ark.  154;  131  S.  W.  336. 

177  Smith  v.  Metrbpolitan  Life  Ins.  Co.,  222  Pa.  226;   71  Atl.  7. 

178  Anderson  v.  Royal  League,  130  Minn.  416;  153  N.  W.  583.  See  also 
Stronge  v.  Supreme  Lodge,  K.  P.,  189  N.  Y.  346;  82  N.  E.  433;  12  L.  R.  A. 
(w.  a.)  1206. 

i79Tolson  V.  National  Provident  Union,  113  N.  Y.  Supp.  534;   60  Misc. 
460. 
180  Parrenkoph  v.  Holm,  237  111.  94;  86  N.  E.  702. 
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the  knowledge  of  the  breach  of  the  conditions  of  the  policy,  it 
will  ordinarily  be  held  to  have  waived  the  breach  and  be  estopped 
from  alleging  such  breach  as  a  ground  of  forfeiture.^*^  The  Su- 
preme Court  of  Illinois,  however,  has  said:^^^  "The  mere  act, 
however,  of  receiving  or  collecting  the  premium  by  the  insurance 
company,  with  knowledge  of  an  existing  right  of  forfeiture,  has, 
so  far  as  we  know,  never  been  held  to  estop  the  company  from 
settling  up  such  forfeiture,  if  the  assttred  had  no  reason  fairly  to 
conclude  from  the  acts  and  declarations  of  the  company,  or  its 
agents,  that  the  forfeiture  had  been  or  would  be  waived,  when 
he  made  the  payment  of  the  premium,  or  unless  the  payment  was 
made  in  reliance  upon  the  validity  of  his  policy,  induced  by  the 
acts,  declarations  or  silence  of  the  company. ' '  But  ij^  seems 
that  good  faith  would  require  the  company,  when  it  becomes 
aware  of  a  right  of  forfeiture,  to  avail  itself  of  it  within  a  rea- 
sonable time,  and  if,  after  obtaining  such  knowledge,  it  collects 
a  premium,  it  should  be  held  to  have  waived  the  forfeiture. 
Whether,  after  receiving  assessments  upon  a  benefit  certificate,  a 
benefit  society  in  an  action  thereof  after  a  loss  has  occurred,  can 
set  up  the  defense  of  ultra  vires,  or  whether  it  is  estopped,  is  a 
question  of  some  doubt.  It  has  been  held  that  under  such  cir- 
cumstances the  society  is  precluded  from  its  defense.^^^  Upon 
grounds  of  public  policy  other  authorities  hold  differently.^'*  The 
receipt  of  an  assessment  with  one  overdue  waives  the  forfeiture 
for  non-payment ;  ^'^  and  if  the  association  has  been  in  the  habit 

181  Mershon  v.  National  Ins.  Co.,  34  la.  87;  Vlele  v.  Germania  Ins.  Co., 
26  la.  55;  Phoenix  Ins.  Co.  v.  Lansing,  15  Neb.  494;  Lasher  v.  North- 
western, etc.,  Ins.  Co.,  55  How.  Pr.  318;  Martin  v.  New  Jersey  Ins.  Co., 
44  N.  J.  L.  273;  Pomeroy  v.  Rocky  Mountain,  etc.,  Ins.  Co.,  9  Colo.  295; 
Silk  V.  Mut.  R.  Fund,  etc.,  Ass'n,  159  Pa.  St.  625;  28  Atl.  445;  McGurk  v. 
Metropolitan  L.  Ins.  Co.,  56  Conn.  528;  16  Atl.  263. 

182  Northwestern  Mut.  L.  Ins.  Co.  v.  Amerman,  119  111.  329;  10  N.  E. 
225. 

183  Matt  V.  Roman  Catholic,  etc.,  Soc,  70  la.  455;  30  N.  W.  799;  Bloom- 
ington  M.  Ben.  Ass'n  v.  Blue,  120  111.  121. 

184  American  Legion  of  Honor  v.  Perry,  140  Mass.  580;  National  M.  Aid 
Soc.  V.  Lupoid,  101  Pa.  St.  Ill;  Webster  v.  Buffalo  Ins.  Co.,  7  Fed.  399; 
2  McC.  348;   ante,  §  342. 

issTobin  v.  Western  Mut.  Aid  Soc,  71  la.  261;  33  N.  W.  663;  Rice  v. 
New  England  M.  Aid  Soc,  146  Mass.  248;  15  N.  E.  624;  Roswell  v.  Equi- 
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previously  of  receiving  assessments  after  they  were  due,  without 
question,  it  may  be  estopped  from  setting  up  the  defense  of 
forfeiture  for  non-payment  at  the  specified  time.^*^  The  mere 
receipt  of  arrearages,  if  something  more  is  to  be  done,  will  not 
amount  to  waiver  of  conditions  of  reinstatement.^*''  There  will 
be  no  waiver  of  forfeiture  for  non-payment  of  an  assessment  by 
receipt  of  a  subsequent  one  if  such  receipt  is  by  mistake,^^*  nor 
if  the  company  had  no  knowledge  of  the  breach  of  condition,'" 
nor,  if  the  custom  of  the  company  was  to  receive  overdue  prem- 
iumis  only  if  the  insured  was  in  good  health  and,  in  fact,  the 
insured  at  the  time  of  such  receipt  was  not  in  good  health.^'" 
There  may  be  a  conditional  waiver  in  receiving  premium  or  as- 
sessments, as  if  when  an  overdue  premium  is  paid,  it  be  stated 
that  it  is  received  on  condition  that  the  insured  is  in  health,  or 
if  such  had  been  the  custom  of  the  company.'^'  While  the  oc- 
casional receipt  of  premiums  after  they  were  due  is  evidence 
from  which  a  waiver  of  the  conditions  of  forfeiture  may  be 
found,  the  favor  granted  by  renewing  the  policy  after  one  failure 
to  pay  at  the  day  stipulated,  cannot  of  itself  bind  the  company 

table  Aid  Union,  13  Fed.  840;  Griesa  v.  Mass.  Ben.  Ass'n,  133  N.  Y.  619; 
30  N.  E.  1146;  DeFrece  v.  National  L.  Ass'n,  136  N,  Y.  144;  32  N.  E.  556; 
Painter  v.  Industrial,  etc.,  Ass'n,  131  Ind.  68;  30  N.  E.  876;  Elmer  v.  Life 
Ass'n,  19  N.  Y.  Supp.  289;  Ferine  v.  Grand  Lodge,  48  Minn.  82;  50  N.  W. 
1022;  53  N.  W.  367;  Metropolitan  L.  I.  Co.  v.  Wlndover,  137  111.  417;  27 
N.  E.  538. 

186  Stylow  V.  Wisconsin  Odd  Fellows,  etc.,  Co.,  69  Wis.  224;  34  N.  W. 
151;  Loughbridge  v.  la.  Mut.,  etc.,  Ass'n,  84  la.  141;  50  N.  W.  568. 

187  Wells  V.  Independent  Order,  etc.,  25  Can.  L.  J.  (n.  s.)  209;  McGowan 
V.  Supreme  Counc,  28  N.  Y.  Supp.  177.  See  also  Frame  v.  Sovereign 
Camp,  etc.,  67  Mo.  App.  127;  Supreme  Lodge,  etc.,  v.  Hammert,  94  111. 
App.  164. 

188  Elliott  V.  Lycoming,  etc.,  Ins.  Co.,  66  Pa.  St.  22. 

189  Gilbert  v.  North  Am.  F.  Ins.  Co.,  23  Wend.  43;  Robertson  v.  Metro- 
politan L.  Ins.  Co.,  88  N.  Y.  541. 

ISO  Lewis  V.  Phoenix  M.  L.  Ins.  Co.,  44  Conn.  73. 

191  Rockwell  V.  Mut.  L.  Ins.  Co.,  27  Wis.  372;  20  Wis.  335;  21  Wis.  548; 
Crossman  v.  Mass.-Benev.  Ass'n,  143  Mass.  435;  Unsell  v.  Hartford  L.  & 
A.  Ins.  Co.,  32  Fed.  443;  Ronald  v.  Mut.  Reserve  F.  L.  Ass'n,  132  N.  Y. 
378;  30  N.  E.  769;  affg.  10  N.  Y.  Supp.  632;  Lamb  v.  Prudential  Ins.  Co., 
22  App.  Div.  552;  48  N.  Y.  Supp.  123;  Bowlin  v.  Sovereign  Camp,  82 
Minn.  411;  85  N.  W.  160;  Miles  v.  Mut.  R.  P.  L.  Ass'n,  108  Wis.  421;  84 
N.  W,  159. 
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to  waive  a  subsequent  forfeiture  that  attached  by  reason  of  an- 
other failure.^^^  Especially  if  the  health  of  the  insured  has  be- 
come impaired.^'^  To  make  out  a  case  where  receipt  of  overdue 
premiums  can  be  relied  upon  to  create  a  usage  that  will  estop 
the  company  from  claiming  a  forfeiture  for  non-payment  of  as- 
sessments, it  must  be  shown  not  only  that  premiums  were  habitu- 
ally received  after  they  were  due,  which  would  be  a  waiver  of 
those  several  forfeitures,  but  also  that  the  insurer  intended  to 
waive  the  future  prompt  payment  of  the  premiums  as  one  of  the 
conditions  of  the  contract,  or  that  the  assured,  as  a  reasonable 
man,  was  led  to  believe  by  its  actions  that  it  h-ad  waived  this 
condition.^'*  Eeceipt  of  an  assessment  is  a  waiver  if  there  be 
no  other  conditions  of  reinstatement  than  payment  of  arrear- 
ages,^^^  and  the  question  is  of  intent  and  for  the  jury,^''  and 
waiver  may  be  inferred  from  acts  indicating  the  intent.^'''  As 
by  letter  demanding  payment  of  an  assessment.^'*  Receipt  of 
assessments  in  ignorance  of  the  illness  of  a  member  will  not 
amount  to  waiver,  if  the  custom  was  to  receive  only  in  case  the 
member  was  in  good  health,^''  nor  where  there  is  fraudulent  con- 
cealment of  material  facts,^*"  nor  pending  proceedings  for  ex- 

i92Marston  v.  Mass.  M.  Life  Ins.  Co.,  59  N.  H.  92;  Mutual  L.  Ins.  Co, 
V.  Girard  L.  Ins.  Co.,  100  Pa.  St.  172;  Mobile  L.  Ins.  Co.  v.  Pruett,  74  Ala. 
487;  Thompson  v.  Knickerbocker  L.  Ins.  Co.,  2  Woods,  547;  104  U.  S.  252; 
Reichenbach  v.  Ellerbe,  115  Mo.  588;  22  S.  W.  573. 

183  National  Mut.  Ben.  Ass'n  v.  Miller,  85  Ky.  88;  2  S.  "W.  900. 

19*  Crossman  v.  Mass.  Ben.  Ass'n,  143  Mass.  435;  Spoeri  v.  Mass.  M. 
Ben.  Ass'n,  39  Fed.  752;  Redmond  v.  Canadian  M.  A.  Ass'n,  18  Ontario 
App.  290;  Illinois  L.  Ass'n  v.  Wells,  200  111.  445;  65  N.  E.  1072;  Jones  v. 
Preferred,  etc.,  Ass'n,  120  Mich.  211;  79  N.  W.  204;  Andre  v.  Modern 
Woodmen,  102  Mo.  App.  377;  76  S.  W.  384;  Pray  v.  Life  Indemnity  Co., 
104  la.  114;  73  N.  W.  485;  Aetna  L.  Ins,  Co.  v.  Smith,  31  C.  C,  A.  575; 
88  Fed.  440.    See  also  ante,  §  463. 

195  McDonald  v.  Supreme  Counc,  etc.,  78  Cal.  49;  20  Pac.  41. 

196  Odd  Fellows  Mut.  Aid  Ass'n  v.  Sweetzer,  117  Ind.  97;  19  N.  E.  722; 
Shay  V.  National  Ben.  Ass'n,  7  N.  Y.  Supp.  287, 

197  Menard  v.  Society,  etc.,  63  Conn.  172;  27  Atl.  1115. 

198  Union  Cent.  L.  Ins.  Co.  v.  Duvall,  20  Ky.  L.  441;  46  S.  W.  518. 
i99Gabbutt  V.  Citizens,  etc.,  Ass'n,  84  la.  293;  51  N.  W.  148;  LefBingwell 

V.  Grand  Lodge,  etc.,  86  la.  279;  53  N.  W.  243;  Royal,  etc.,  Soc,  v.  Scovill, 
66  Neb.  213;  92  N.  W.  206.    And  see  cases  cited,  supra. 
200  Supreme  Lodge,  etc.,  v,  Quinn,  78  Miss,  625;  29  Sou.  826. 
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pulsion.^"^  Continued  receipt  of  assessments  with  knowledge  is 
waiver  of  right  to  object  to  irregular  reinstatement.^''^  If  an, 
agent,  without  authority  to  waive  a  forfeiture  for  non-payment  of 
a  premium  at  maturity,  has  received  the  upaid-part  of  a  premium 
on  a  forfeited  policy,  for  which  he  gave  an  antedated  receipt, 
which  premium  the  company  has  received,  in  ignorance  of  the 
true  circumstances  under  which  it  was  paid,  it  will  not  be  es- 
topped from  claiming  the  forfeiture  of  the  money  so  paid  be 
tendered  back  on  discovery  of  the  facts.^"^  Receipt  of  assess- 
ments after  the  death  of  the  member  is  no  waiver,^"*  nor  do  mere 
assurances  of  the  agent  not  followed  by  payment  of  premium, 
amount  to  waiver.^"^  The  company  will  be  estopped  from  con- 
testing the  validity  of  the  policy  if,  with  knowledge  of  the  facts, 
it  has  assured  the  holder  that  there  will  not  be  any  question  over 
it  and  thereby  led  ^  him  to  pay  the  premium,^"^  or  if  it  recog- 
nizes, after  default,  the  continued  existence  of  the  policy  by 
notifying  the  assured  that  he  is  liable  to  suspension  unless  he 
at  once  pays  ;^°'  and  a  forfeiture  may  be  waived  by  failure  to  offer 
to  return  the  unpaid  premium  note,  as  required  by  the  contract, 
although  the  company  did  give  the  notice  of  forfeiture  under  the 
contract.^"'  It  is  not  practicable  to  examine  in  detail  the  large 
number  of  cases  where  the  courts  have  considered  whether  or 
not  certain  acts  on  the  part  of  the  company,  or  association,  or 

2oipreuster  v.  Supreme  Counc,  135  N.  Y.  417;  32  N.  E.  135;  affg.  15 
N.  Y.  Supp.  41. 

202  Mut.  Benefit  L.  Ass'n  v.  Coats,  48  111.  App.  185. 

203  Union  Mut.  L.  Ins.  Co.  v.  McMuUen,  24  Ohio  St.  67;  Dibol  v.  Aetna 
li.  Ins.  Co.,  32  La.  Ann.  179;  Pomeroy  v.  Rocky  Mountain,  etc.,  9  Colo.  295. 

204  Bagley  v.  A.  0.  U.  W.,  31  111.  App.  541;  Brown  v.  Grand  Council,  etc., 
81  la.  400;  46  N.  W.  1086;  Royal  Highlanders  v.  Scoville,  66  Neb.  213;  92 
N.  W.  206;  Morris  v.  Travelers,  etc.,  Co.  (Tex.  Civ.  App.),  43  S.  W.  898. 
And  where  a  premium  was  paid  by  a  friend  to  a  bank  on  the  day  of  the 

.  death  of  Insured  a  delay  of  three  months  in  tendering  back  the  amount 
paid  is  not  unreasonable.  McConnell  v.  Provident,  etc.,  Soc,  34  C.  C.  A. 
663;  92  Fed.  769. 

205Mallory  v.  Metropolitan  L.  Ins.  Co.,  97  Mich.  416;  56  N.  W.  773; 
Lantz  V.  Vermont  L.  Ins.  Co.,  139  Pa.  St.  546;  21  Atl.  80. 

206  Ferguson  v.  Mass.- Mut.  L.  Ins.  Co.,  32  Hun.  306;  102  N.  Y.  647; 
Hoffman  v.  Supreme  Counc,  35  Fed.  252;  Cotton  v.  Fidelity,  etc.,  Co., 
41  Fed.  506. 

207  01mst6ad  v.  Farmers'  M.  F.  Ins.  Co.,  50  Mich.  200. 

208  Johnson  v.  Southern  M.  L.  Ins.  Co.,  79  Ky.  403. 
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its  agents,  have  the  effect  of  estoppel  against  claiming  a  for- 
feiture for  non-payment  of  premiums.  "We  give  in  a  note,  a  refer- 
ence to  the  cases  not  hereinbefore  mentioned.^"' 

§  599.  The  Same  Subject — Later  Cases. — No  principle  is  better 
settled  than  receipt  of  premium,  or  assessments,  with  knowledge 
of  a  cause  of  forfeiture,  amounts  to  an  estoppel  of  the  company 
from  claiming  the  benefit  of  the  condition,  and  that  the  insurer 

209  Delivery  of  the  premium  receipt  is  a  waiver  of  cash  payment.  Willey 
V.  Fidelity  M.  A.  A.,  25  C.  C.  A.  593;  80  Fed.  497.  And  there  will  be  a 
waiver  of  forfeiture  by  collecting  a  premium  note.  Union  Central  L.  Ins. 
Co.  V.  Jones,  17  Ind.  App.  592;  47  N.  E.  342.  Or  by  accepting  part  cash 
and  note  for  the  balance.  New  York  L.  Ins.  Co.  v.  Smith  (Tex.  Civ.  App.), 
44  S.  W^  680;  Union  Central  L.  Ins.  Co.  v.  Wilkes,  92  Tex.  468;  49  S.  W. 
1038;  reversing  47  S.  W.  546.  Or  by  collecting  a  note  given  for  a  re- 
mium.  Union  Central  L.  Ins.  Co.  v.  Woods,  11  Ind.  App.  335;  37  N.  E. 
180;  Manhattan  L.  Ins.  Co.  v.  Savage,  23  Ky.  L.  483;  63  S  W.  278; 
Beezley  v.  Des  Moines  L.  Ass'n,  100  la.  436;  69  N.  W.  549.  And  by  re- 
taining a  partial  payment.  Great  Western,  etc.,  Ass'n  v.  Colmar,  7  Colo. 
App.  275;  43  Pac.  159.  Or  by  retention  of  premiums  collected  after  due. 
Williams  v.  Maine  St  E.  Ass'n,  89  Me.  158;  36  Atl.  63.  There  will  be  no 
waiver  or  estoppel  if  a  member  is  informed  that  the  receipt  is  conditional. 
Modern  Woodmen  v.  Kline,  50  Neb.  345;  69  N.  W.  943;  Bryan  v.  National 
L.  Ass'n,  21  R.  I.  149;  42  Atl.  513.  But  see  Beatty  v.  Mutual  Reserve  F.  L. 
Ass'n,  21  C.  C.  A.  227;  75  Fed.  65;  44  U.  S.  App  527.  In  the  following 
cases  the  facts  were  held  not  to  show  a  waiver:  Mallory  v.  Metropolitan 
L.  Ins.  Co.,  97  Mich.  416;  56  N.  W.  773;  McGowan  v  Supreme  Council, 
etc.,  76  Hun.  534;  28  N.  Y.  Supp.  177;  Moore  v.  Order  of  Railway  Conduc- 
tors, 90  la.  721;  57  N.  W.  623;  Bradley  v.  John  Hancock  Mut.  L.  Ins.  Co., 
20  App.  Div  22;  46  N.  Y.  Supp.  627;  Sullivan  v.  Conn.  Indemnity  Co.,  101 
Ga.  809;  29  S.  E.  41;  Supreme  Lodge,  etc.,  v.  Oeters,  95  Va.  610;  29  S.  E. 
322;  Banholzer  v.  New  York  L.  Ins.  Co.,  74  Minn.  387;  77  N.  W.  295; 
Eldere  v.  Grand  Lodge,  etc.,  79  Minn.  468;  82  N.  W.  987;  Pokrefky  v. 
Detroit,  etc.,  Ass'n,  131  Mich.  38;  90  N.  W.  689;  Aetna  L.  Ins.  Co.  v.  Brad- 
way,  90  111.  App.  576;  Fidelity,  etc.,  Ass'n  v.  Price,  117  Ky.  25;  77  S.  W. 
384;  Rice  v.  Grand  Lodge,  etc.,  103  la.  643;  72  N.  W.  770;  French  v.  Hart- 
ford, etc.,  169  Mass.  510;  48  N.  E.  268;  McCoy  v.  North  Western  Mut. 
Relief  Ass'n,  92  Wis.  577;  66  N.  W.  697;  47  L.  R.  A.  681;  Waterworth  v. 
American  Order,  etc.,  164  Mass.  574;  42  N.  E.  106;  New  York  L.  Ins.  Co. 
V.  Scott,  23  Tex.  Civ.  App.  541;^  57  S.  W.  677.  In  the  following  cases  the 
subject  of  waiver  by  sending  notice  of  assessments  was  considered:  Mc- 
Gowan V.  North  Western  L.  of  H.,  98  la.  118;  67  N.  W.  89;  Van  Bokkelen 
V.  Massachusetts  Ben.  Ass'n,  90  Hun.  330;  35  N.  Y.  Supp.  §65;  Tekemeyer 
V.  Supreme  Council,  etc.,  4  App.  Div.  537;  40  N.  Y.  Supp.  23;  Smallwood 
V.  Life  Ins.  Co.,  133  N.  C.  15;  45  SI  E.  519.    In  the  following  cases  the  facts 
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may  waive  prompt  payment  of  premiums  although  prompt  pay- 
ment is  of  the  essence  of  the  contract.^^"  An  offer  to  make  a  loan 
after  the  time  for  payment  of  premium  has  expired  amounts  to  an 
estoppel.^^^  Notifying  the  insured  that  the  premium  note  was  due 
and  unless  paid  the  insurance  would  be  cancelled,  amounts  to 
waiver.^^^     Demand  for  payment  of  assessments,   or  premium, 

shown  were  held  to  show  a  waiver:  Germania  Life  Ins.  Co.  v.  Koehler, 
168  111.  293;  48  N.  E.  297;  Moreland  v.  Union  Central  L.  Ins.  Co.,  104  Ky. 
129;  46  S.  W.  516;  German-American  M.  L.  Ass'n  v.  Farley,  102  Ga.  720; 
29  S.  E.  615;  Metropolitan  L.  Ins.  Co.  r.  Quardt,  69  III.  App.  649;  McClure 
V.  Supreme  Lodge,  etc.,  41  App.  Div.  131;  69  N.  "W.  Supp.  764;  McCarthy  v. 
Cath.  Knights,  102  Tenn.  345;  52  S.  W.  142;  Reisz  v.  Supreme  Council, 
etc.,  103  Wis.  427;  79  N.  W.  430;  Johnson  v.  Massachusetts  Ben.  Ass'n,  9 
Kan.  App.  238;  59  Pac.  669;  Guetzkow  v.  Michigan  Mut.  L.  Ins.  Co.,  105 
"Wis.  448;  81  N.  W.  652;  Modern  Woodmen  v.  Lane,  62  Neh.  89;  86  N.  "W. 
943;  Supreme  Lodge  v.  Davis,  26  Colo.  252;  58  Pac.  595;  Wallace  v.  Fra- 
ternal Mystic  Circle,  121  Mich.  263;  80  N.  W.  6;  Dunn  v.  Merrimack,  etc., 
Ass'n,  68  N.  H.  365;  44  Atl.  484;  Chicago  Guaranty  Fund  v.  Ford,  104 
Tenn.  533;  58  S.  W.  239;  Union  Central  L.  Ins.  Co.  v.  Berlin,  41  C.  C.  A. 
592;  101  Fed._  673;  Bingler  v.  Mutual  Ben;  L.  Ins.  Co.,  10  Kan.  App.  6; 
61  Pac.  673;  HoUowell  v.  Life  Ins.  Co.,  126  N.  C.  398;  35  S.  E.  616;  Frazier 
V.  Home  L.  Ins.  Co.,  71  Vt.  482;  45  Atl.  1046;  Supreme  Tent,  etc.,  v. 
Volkert,  25  Ind.  App.  627;  57  N.  E.  203;  Supreme  Council,  etc.,  v.  Winter, 
108  Ky.  141;  55  S.  W.  908;  United  Security,  etc.,  v.  Bond,  16  App.  D.  C. 
579;  Thompson  v.  Travelers'  Ins.  Co.,  11  N.  D.  274;  91  N.  W.  75;  Frazier 
v.  Aetna  L.  Ins.  Co.,  114  Wis.  510;  90  N.  W.  476;  Bennett  v.  Union  Central 
L.  Ins.  Co.,  203  111.  439;  67  N.  E.  971;  reversing  104  111.  App.  402;  New 
York  Lite  Ins.  Co.  v.  Warren  Dep.  Bk.,  25  Ky.  325;  75  S.  W.  234;  Newton 
v.  South  Western  Mut.  etc.,  Ass'n,  116  la.  311;  90  N.  W.  73;  Lord  v.  Na- 
tional Protective  Soc,  129  Mich.  335;  88  N.  W.  876;  Menard  v.  Society, 
etc.,  63  Conn.  172;  27  Atl.  1115;  Easley  v.  Valley  Mut.  L.  Ass'n,  91  Va.  161; 
21  S.  E.  235;  Supreme  Lodge,  etc.,  v.  Kalinskl,  163  U.  S.  289;  Railway 
Passenger,  etc.,  Ass'n  v.  Tucker,  157  111.  194;  42  N.  E.  398.  As  to  estoppel 
of  memher.  Hand  v.  Supreme  Council,  etc.,  44  App.  Div.  484;  60  New 
York  Supp.  808;  Shea  v.  Massachusetts  Ben.  Ass'n,  160  Mass.  289;  35  N.  E. 
855.  As  to  estoppel  as  to  beneficiary.  McDonald  v.  Grand  Lodge,  etc.,  21 
Ky.  L.  883;  53  S.  W.  282. 

2ioLoftis  v.  Pacific  Mutual  Life  Ins.  Co.,  38  Utah  532;  114  Pac.  134; 
Rayburn  v.  Pennsylvania  Casualty  Co.,  138  N.  C.  379;  50  S.  E.  702;  Bank- 
ers Health  &  Life  Ins.  Co.  v.  Givvins,  12  Ga.  App.  378;  77  S.  E.  203;  Re- 
serve Loan  Life  Ins.  Co.  v.  Boering,  157  Ky.  730;  163  S.  W.  1085. 

211  Equitable  Life  Assur.  Soc.  v.  Ellis,  105  Tex.  526;  152  S.  W.  625;  147 
S.  W.  1152. 

212  New  England  Mutual  Life  Ins.  Co.  v.  Stringgate,  129  Ky.  627;  112 
S.  W.  681;  113  S.  W.  825. 
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is  a  waiver  of  forfeiture.^^'  Mere  indulgences  in  payment  of 
premiums  does  not  constitute  a  waiver.^^*  If  receipt  of  premiums 
after  date  fixed  for  payment  has  continued  long  enough  to  create 
a  custom,  the  company  will  be  estopped.^^'  Where  the  insurer 
has  indulged  insured  as  to  prompt  payment  of  the  premium,  so 
as  to  induce  a  reliance  upon  such  indulgence,  it  cannot  withdraw 
the  privilege  without  notice  to  the  insured.^^*  Acceptance  by  a 
company  of  a  note  for  overdue  prenj.ium  is  a  waiver.^^^  Failure 
of  an  agent  to  call  for  premium  as  he  had  been  in  the  habit  of 
doing,  and  had  agreed  to  continue  to  do,  preserves  the  rights  of 
the  policyhold^r.^i'  So  is  sending  its  collector  to  collect  prem- 
iums after  the  policy  has  lapsed  by  reason  of  its  terms.^^'  Re- 
tention of  premiums  after  knowledge  of  a  cause  of  forfeiture 
estops  the  company.^^"    Calling  for  the  payment  of  premiums  or 

213  Farmers  Mutual  Life  Ass'n  v.  Elliott,  4  Ga.  App.  342;  61  S.  E.  493; 
U.  S.  Beneficial  Ass'n  v.  Watson,  41  Ind.  App.  452;  84  N.  E.  29;  New  York 
Life  Ins.  Co.  v.  Conner,  155  Ky.  779;  160  S.  W.  491. 

214  Thompson  v.  Fidelity  Mutual  Life  Ins.  Co.,  116  Tenn.  557;  92  S.  W. 
1098;  6  L.  R.  A.  (N.  S.)  1039;  Wilson  v.  Royal  Union  Mutual  Life  Ins. 
Co.,  137  la.  184;  114  N.  W.  105;  Citizens  National  Life  Ins.  Co.  v.  Morris, 
104  Ark.  288;  148  S.  W.  1019;  Kennedy  v.  Metropolitan  Life  Ins.  Co.,  116 
La.  66;  40  So.  533. 

215  Fenn  v.  Northwestern  National  Life  Ins.  Co.,  90  Kan.  34;  133  Pac. 
159;  Fugina  v.  Northwestern  National  Life  Ins.  Co.,  155  Wis.  480;  144  N. 
W.  989. 

,      216  Lally  V.  Prudential  Insurance  Co.,  75  N.  H.  188;  72  Atl.  208;  Ballah  v. 
Peoria  Life  Ass'n,  168  111.  App.  603. 

217  Washburn  v.  Union  Central  Life  Ins.  Co.,  143  Ala.  485;  38  Sou.  1011; 
Neal  V.  Gray,  124  Ga.  510;  52  S.  E.  622;  Union  Central  Life  Ins.  Co.  v. 
Spinks,  119  Ky.  261;  84  S.  W.  1160;  modifying  83  S.  W.  615;  69  L.  R;  A. 
264;   Soehner  v.  Grand  Lodge,  74  Neb.  399;   104  N.  W.  871. 

218  Rutherford  v.  Prudential  Ins.  Co.,  34  Ind.  App.  531;  73  N.  E.  202; 
but  see  Metropolitan  Life  Ins.  Co.  v.  Hall,  104  Va.  572;  52  S.  E.  345;  Cook 
V.  Metropolitan  Life  Ins.  Co.,  150  Mo.  App.  299;    34  S.  W.  13. 

219  Eureka  Life  Ins.  Co.  v.  Hawkins,  39  App.  D.  C.  329. 

220  Nichols  V.  Prudential  Ins.  Co.,  170  Mo.  App.  437;  155  S.  W.  478; 
Jones  V.  Prudential  Ins.  Co.,  173  Mo.  App.  1;  155  S.  W.  1106;  Bohles  v. 
Prudential  Ins.  Co.,  84  N.  J.  L.  315;  86  Atl.  438;  affg.  83  N.  J.  L.  246;  83 
Atl.  904;  Pacific  Mutual  Life  Ins.  Co.  v.  O'Neil,  36  Okla.  792;  130  Pac.  270; 
Schuster  v.  Knights  &  Ladies  of  Security,  60  Wash.  42;  110  Pac.  680; 
Modern  Brotherhood  of  America  v.  Bailey  (Okla.),  150  Pac.  673;  Jaggi  v. 
Prudential  Ins.  Co.,  191  Mo.  App.  384;  177  S.  W.  1064;  Runbeck  v.  Farm- 
ers, etc..  Life  Ins.  Co.,  96  Kan.  186;   wbrkingmen's  Mutual  Protective 
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return  of  the  policy  without  insisting  upon  a  new  physical  ex- 
amination, waives  the  requirement  for  a  new  physical  examina- 
tion where  the  policies  were  not  delivered  within  sixty  days 
of  their  issue. ^^^  So  is  the  failure  of  insurer  to  recall  demand 
for  payment  of  installment  of  premium  out  of  the  wages  of  in- 
sured.^^^  Failure  to  return  the  premium  and  retaining  it  after 
lapse  of  time  to  apply  for  reinstatement,  no  excuse  being  offered, 
is  sufficient  to  show  waiver.^^^  Demand  for  payment  of  premium 
notes  after  their  maturity,  howe"ver,  is  not  a  waiver  of  the 
forfeiture.^^*  Acceptance  of  premium  after  due  is  not  a  waiver 
if  it  is  accepted  subject  to  a  condition.^^^  The  insurer  cannot 
be  estopped  unless  it  had  knowledge  of  the  facts.^^^  So  a  pay- 
ment after  the  accident,  in  absence  of  knowledge,  is  not  binding 
on  the  association  where  the  by-laws  required  the  delivery  of  the 
certificate  to  be  while  the  applicant  was  in  good  health.^^''  The 
receipt  of  premiums  with  knowledge  that  the  insured  was  insane 
is  a  waiver  of  condition  of  the  policy  as  to  sound  health.^^^  When 
the  company  has  knowledge  of  a  forfeiture  it  may  be  estopped 
by  failure  to  cancel  the  policy.^^'    Acceptance  of  assessments  con- 

Ass'n  v.  Severton,  178  Ind.  151;  98  N.  E.  871;  Francis  v.  Supreme  Lodge 
A.  0.  U.  W.,  150  Mo.  App.  347;  130  S.  W.  500;  Grand  Fraternity  v.  Mulkey 
(Tex.  Civ.  App.),  130  S.  W.  242;  Patterson  v.  Supreme  Commandery,  etc., 
104  Me.  355;   71  Atl.  1016. 

221  Finder  v.  Nortli  State  Life  Ins.  Co.,  163  N.  C.  98;  79  S.  E.  292. 

222McKune  v.  Continental  Casualty  Co.,  28  Idaho  22,  31;  154  Pac.  990. 

223Mettner  v.  Northwestern  National  Life  Ins.  Co.,  127  la.  205;  103  N. 
"W.  112. 

224  Sullivan  V.  Equitable  Indemnity  Ass'n,  101  Ga.  809;  29  S.  E.  41; 
Cowen  V.  Equitable  Life  Assur.  Soc,  37  Tex.  App.  430;   84  S.  W.  404, 

225  Bank  of  Commerce  v.  New  York  Life  Ins.  Co.,  125  Ga.  552;  54  S.  E. 
643. 

226Wyman  v.  Manufacturing,  etc.,  Ass'n,  262  111.  300;  104  N.  E.  653; 
reversing  182  111.  App.  511;  Matthews  v.  Travelers  Ins.  Co.,  73  Ore.  278; 
144  Pac.  85;  Brown  v.  Knights  of  Protected  Ark,  43  Colo.  289;  96  Pac. 
450. 

227Lathrop  v.  Modern  Woodmen  of  America,  56  Ore.  440;  109  Pac.  81; 
106  Pac.  328;  Franklin  Life  Ins.  Co.  v.  McAfee,  28  Ky.  L.  676;  90  S.  W. 
216;  see  also  Monahan  v.  Mutual  Life  Ins.  Co.,  103  Md.  145;  63  Atl.  211; 
5  L.  R.  A.  (N.  S.)  759;  U.  S.  Indemnity  Society  v.  Griggs,  118  HI.  App. 
57. 

228  Metropolitan  Life  Ins.  Co.  v.  Willis,  37  Ind.  App.  48;  76  N.  E.  560. 

229  Union  National  Bank  v.  Manhattan  Life  Ins.  Co.,  52  La.  36;  26  Sou. 
800.  ^4^3 
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ditional  on  reinstatement  does  not  estop  the  society.^'"  Very 
slight  acts  will  often  be  held  to  amount  to  a  waiver.  The  Su- 
preme Court  of  North  Dakota  has  said:^'^  "But  there  is  a 
marked  difference  between  the  doctrines  of  estoppel  and  of 
waiver.  'Waiver'  is  defined  in  Smiley  v.  Barker/'^  as  follows: 
'Waiver  is  where  one  in  possession  of  any  right,  whether  con- 
ferred by  law  or  by  contract,  and  of  full  knowledge  of  the  ma- 
terial facts,  does  or  forbears  the  doing  of  something  inconsistent 
with  the  existence  of  the  right  or  of  his  intention  to  rely  upon 
it.'  Again  in  Appel  v.  People's  Surety  Co.,^^'  'To  constitute  a 
technical  waiver,  there  need  be  only  an  intention  to  waive, 
either  expressed  or  plainly  to  be  inferred  from  circumstances.' 
If  therefore  the  letter  of  July  1st  amounted  simply  to  an  expres- 
sion of  willingness  to  reinstate  a  forfeited  policy  upon  compliance 
with  conditions,  then  it  did  not  amount  to  a  waiver  of  the  de- 
fault in  the  payment  of  premium.^'*  But,  on  the  other  hand,  if 
that  letter  indicated  an  intention  on  the  part  of  the  company  to 
treat  the  insurance  contract  as  being  in  force,  then  it  amounted 
to  a  waiver  of  the  default,  and  it  is  immaterial  that  facts  show- 
ing a  reliance  thereon  by  the  insured  were  not  alleged  in  the 
complaint."  And  so  the  court  held  that  expression  in  the  letter 
written  by  the  company  inviting  payment  of  the  premium,  indi- 
cated that  the  company  considered  the  policy  still  in  force,  and 
in  a  subsequent  case,^^'  the  court  placed  a  similar  interpretation 
upon  a  similar  letter  written  by  the  company  to  the  insured. 

§  600.  The  Same  Subject — ^Estoppel  by  Custom  or  Promise  of 
Agent — Payment  of  Premium  After  Death  of  Insured. — In  many 
cases  the  company  has  been  held  estopped,  by  its  having  on 
former  occasions  received  payment  of  overdue  premiums,  from 
claiming  a  forfeiture,  and  also  by  a  promise,  express  or  implied, 

251>  Odd  Fellows  Ass'n  v.  Ivy,  105  Miss.  423;  62  Sou.  423.  See  also  Mu- 
tual Reserve  Fund  Life  Ass'n  v.  Tuchfeld,  186  C.  C.  A.  657;  159  Fed.  833. 

231  Noem  V.  Equitable  Life  Ins.  Co.  of  Iowa,  35  S.  D.  593;  157  N.  W.  308. 
See  also  Hall  v.  Dakota  Mut.  Life  Ins.  Co.  (S.  D.),  158  N.  "W.  449. 

232  83  Fed.  684;   28  C.  C.  A.  9. 

233  148  App._Div.  70;  132  N.  Y.  Supp.  200. 

234  Banholze'r  v.  N.  Y.  Life  Ins.  Co.,  74  Minn.  387;  77  N.  "W.  295;  78 
N,  W.  244. 

235  Stockwell  V.  German  Mutual  Insurance  Ass'n,  158  N.  W.  450. 
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to  receive  the  premium  after  it  became  due.^'^  The  acts  relied 
on  are  usually  a  promise  of  an  agent  or  a  custom  of  such  agent, 
set  up  after  the  death  of  the  insured  as  an  excuse  for  the  non- 
payment of  a  premium.  While  the  rule  generally  may  he,  as 
laid  down  by  the  Supreme  Court  of  the  United  States,^^''  that 
"any  agreement,  declaration,  or  course  of  action  on  the  part 
of  an  insurance  company,  which  leads  a  party  honestly  to  believe 
that  by  conforming  thereto,  a  forfeiture  of  his  policy  will  not  be 
incurred,  followed  by  due  conformity  on  his  part,  will,  and  ought 
to,  estop  the  company  from  insisting  upon  the  forfeiture,  al- 
though it  might  be  claimed  under  the  express  letter  of  the  con- 
tract," each  case  depends  upon  its  own  peculiar  facts.  The 
question  suggests  itself  whether  there  ought  not  to  be  a  dis- 
tinction drawn  between  a  promise  to  receive  a  premium,  made 
before  the  premium  becomes  due  and  one  made  afterwards,  and 
whether  it  is  exactly  right  to  construe  a  course  of  dealing,  by 
receiving  an  overdue  premium  from  a  living  person,  to  mean  that 
an  overdue  premium  can  be  paid  after  the  death  of  the  in- 
sured, so  as  to  revive  the  contract,  when  possibly  the  insured 
never  contemplated  paying.  In  a  recent  case  ^'*  the  Supreme 
Court  of  Pennsylvania  discusses- this  subject  with  great  logical 
power,  and  the  opinion  is  so  important  that  it  is  here  given. 
The  court  says,  Paxson,  C.  J.:  "In  order  to  establish  an  author- 
ity to  receive  an  overdue  premium  after  the  death  of  the  in- 
sured, one  of  two  things  must  be  shown,  viz. :  (a)  An  express 
authority  to  do  so,  conferred  upon  him  by  the  company;  or  (b) 
such  a  course  of  dealing  on  the  part  of  the  company,  by  ratifying 
or  recognizing  such  acts  of  the  agent,  as  would  justify  persons 
dealing  with  said  company  in  assuming  that  he  possessed  such 
authority.  There  is  not  a  word  in  the  testimony  to  sustain  either 
of  these  propositions.  All  that  it  shows  was  the  receipt  of  over- 
due premiums  on  three  occasions.  But  the  insured  was  in  full 
life  and  health  at  the  time.  The  case  of  the  plaintiff,  if  sustained 
at  all,  must  rest  upon  the  promise  of  the  agent  to  receive  the 

236An*e,  §  463. 

237  Insurance  Co.  v.  Eggleston,  96  U.  S.  572;  Hartford  L.  &  A.  Co.  v. 
Unsell,  144  U.  S.  439;  12  S.  C.  671;  aftg.  32  Fed.  443. 

238Lantz  V.  Vermont  L.  Ins.  Co.,  139  Pa.  St.  546;  21  Atl.  80;  10  L.  R.  A. 
577. 
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premium  up  to  the  9th  day  of  March.  This  promise,  as  before 
observed,  the  jury  have  found  to  be  an  unconditional  one.  This 
I  understand  to  mean  that  the  money  would  be  received  as  late 
as  the  9th  of  March,  vrithout  regard  to  the  health  of  the  insured, 
or  even  his  death  prior  to  that  time.  It  remains  to  consider  the 
legal  effect  of  such  promise.  The  first  question  which  logically 
suggests  itself  is,  what  was  the  legal  effect  upon  the  status  of  the 
policy  by  the  default  or  failure  to  |)ay  the  premium  due  on  the  " 
19th  day  of  February  ?  Did  it  continue  to  bind  the  company  and 
protect  the  insured  thereafter?  And,  if  so,  how  long  did  it 
remain  in  force  ?  Was  it  for  a  week,  a  month,  or  a  year  ?  I  know 
of  no  instance  in  which  a  policy  was  held  to  be  iii  force  after 
such  a  default,  unless  in  pursuance  of  a  contract  made  between 
the  company  and  the  insured  contemporaneous  with  the  insur- 
ance, or  during  the  life  of  the  policy.  In  Helme  v.  Insurance 
Co.,^^^  the  plaintiff  offered  to  prove  that  it  is  the  custom  among 
insurance  companies  to  receive  premiums  if  tendered  at  any  time 
within  30  days  of  the  time  they  fall  due,  provided  the  insured 
is  in  usual  health,  and  that  this  is  the  custom  among  companies 
issuing  policies  stipulating  that  non-payment  of  premiums  at  the 
^day  shall  be  a  forfeiture.  This  offer  was  rejected  by  the  court 
below,  and  the  rejection  was  held  to  be  error.  Chief  Justice 
Thompson  saying :  'It  might  have  been  a  difficult  thing  to  prove 
such  a  custom,  but  that  was  not  a  good  ground  on  which  to 
refuse  the  offer.'  The  grounds  of  this  decision  are  obvious. 
While  a  custom  which  has  grown  into  a  law  may  not  be  heard, 
as  a  general  rule,  to  affect  the  terms  of  a  statute  nor  a  contract 
to  the  extent  of  enlarging  or  abridging  the  force  of  it,  yet  it 
may  interpret  either.^^"  The  chief  justice  gives  a  number  of 
examples  of  the  application  of  this  principle ;  among  others,  the 
familiar  instance  of  the  days  of  grace  on  commercial  paper. 
By  the  custom  of  merchants,  so  universal  as  to  have  grown  into 
law,  such  paper  is  not  due  until  three  days  after  it  purports  to  be 
due;  or  rather,  the  remedy  is  suspended  during  that  period.  It 
was  not  alleged  that  any  such  custom  existed  in  this  case.  There 
was  not  even  an  offer  to  show  it,  much  less  proof  to  support  it. 
Did  the  fact  that  the  company  upon  three  prior  occasions  ac- 

239  61  Pa.  St.  107. 

24oRapp  V.  Palmer,  3  Watts  178. 

1476 


WAIVER   AND   ESTOPPEL.  §    600 

cepted  the  premium  from  the  insured  after  maturity,  the  insured 
being  in  good  health  at  the ,  time,  continue  the  policy  in  force 
after  the  default  on  the  19th  of  February  ?  I  know  of  no  author- 
ity for  such  a  proposition,  and  none  has  been  called  to  our  atten- 
tion. It  was  at  most  a  mere  personal  indulgence,  a  matter  of 
grace  on  the  part  of  the  company,  and  all  that  can  be  claimed 
for  it  is  that  it  may  have  led  the  insured  to  believe  that,  if  he 
again  neglected  to  pay  on  the  day,  the  money  would  be  accepted 
if  paid  shortly  thereafter,  provided  no  change  bad  occurred  in  his 
condition  of  health.  The  law  upon  this  subject  is  so  clearly 
stated  by  Mr.  Justice  Bradley  in  Thompson  v.  Insurance  Co.,^" 
that  I  need  make  no  apology  for  quoting  it  at  length :  '  The  last 
replication  sets  up  and  declares  that  it  was  the  usage  and  custom 
of  the  defendants,  practived  by  them  before  and  after  the  making 
of  said  note,  not  to  demand  punctual  payment  thereof  at  the 
day,  but  to  give  days  of  grace,  to  wit,  for  thirty  days  thereafter ; 
and  they  had  repeatedly  so  done  with  Thompson  and  others, 
which  led  Thompson  to  rely  on  such  leniency  in  this  case.  This 
was  a  mere  matter  of  voluntary  indulgence  on  the  part  of  the 
company,  or,  as  the  plaintiff  himself  calls  it,  an  act  of  leniency. 
It  cannot  be  justly  construed  as  a  permanent  waiver  of  the  clause 
of  forfeiture,  or  as  implying  any  agreement  to  waive  it,  or  to 
continue  the  same  indulgence  for  the  time  to  come.  As  long  as 
the  assured  continued  in  good  health,  it  is  not  surprising,  and 
should  not  be  drawn  to  the  companys'  prejudice,  that  they  were 
willing  to  accept  the  premium  after  maturity,  and  waive  the  for- 
feiture which  they  might  have  insisted  upon.  This  was  for  the 
mutual  benefit  of  themselves  and  the  assured,  at  the  time;  and 
in  each  instance  in  which  it  happened  it  had  respect  only  to  that 
particular  instance,  without  involving  a,ny  waiver  of  the  terms  of 
the  contract  in  reference  to  their  future  conduct.  The  assured 
had  no  right,  without  some  agreement  to  that  effect,  to  rest  on 
such  voluntary  indulgence  shown  on  one  occasion,  or  on  a  num- 
ber of  occasions,  as  a  ground  for  claiming  it  on  all  occasions. 
If  it  were  otherwise  an  insurance  company  could  never  waive 
a  forfeiture  on  an  occasion  of  a  particular  lapse  without  endan- 
gering its  right  to  enforce  it  on  occasion  of  a  subsequent  lapse. 
Such  a  consequence  would  be  injurious  to  them  and  to  the  pub- 

2"  104  TJ.  S.  252. 
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lie'  The  consequence  of  a  default  in  the  payment  of  the  prem- 
irum  is  defined  in  the  policy  itself.  It  declares  that,  if  not  paid 
on  the  days  named,  and  in  the  life-time  of  the  insured,  the  policy 
should  'cease  and  determine.'  By  this  I  understand  that  it  is 
suspended,  it  ceases  to  bind  the  company  and  to  protect  the  as- 
sured, and  thiswithout  any  act  or  declaration  on  the  part  of  the 
former.  It  does  not  require  a  formal  forfeiture.  This  term  is 
often  used,  and,  I  think,  inaccurately,  in  such  cases;  nor  is  the 
policy  void  in  th%  general  sense  of  that  term.  It  is  voidable  at 
the  election  of  the, company,  and  that  election  can  be  exercised 
without  notice  to  the  assured,  for  the  reason  that  the  policy  itself 
is  notice  that  his  rights  cease  with  the  non-payment  of  the  prem- 
ium. As  to  him  it  is  a  dead  policy.  It  is  true  it  may  be  restored 
to  life  by  the  subsequent  payment  of  the  premium,  and  its  ac- 
ceptance by  the  company.  This,  however,  is  a  new  contract  by 
which  the  company  agrees  in  consideration  of  the  premium  to 
continue  in  force  a  policy  which  had  previously  expired ;  in  other 
words,  it  is  a  new  assurance,  though  under  the  former  policy.^^^ 
I  do  not  understand  it  to  be  contended  that  had  the  assured  died 
between  the  19th  day  of  February  and  the  2d  of  March,  there 
could  have  been  a  recovery  on  this  policy.  It  seems  almost  a 
work  of  supererogation  to  cite  authorities  for  so  plain  a  propo- 
sition, and  I  will  refer  to  but  few,  out  of  an  abundance.  In 
Insurance  Co.  v.  Eosenberger,^"  which  was  a  case  of  fire  insur- 
ance, our  Brother  Sterrett,  after  saying  that  the  default  sus- 
pended the  protection  of  the  policy,  continued:  'Upon  the  pay- 
laent  pf  the  assessment  the  policy  would  have  been  revived  in 
its  full  vigor ;  but  it  was  never  paid,  or  even  tendered,  until  after 
the  fire,  and  as  delinquent  policy-holders  they  had  no  right  to 
maintain  the  action  without  showing  that  the  default  was  either 
waived  or  excused  by  the  company.  There  is  no  evidence  of 
waiver,  nor  do  we  think  there  is  any  evidence  to  excuse  the 
default.  There  was  considerable  testimony  showing  that  great 
indulgence  was  extended  to  delinquent  members,  and  that  the 
company,  was  accustomed  to  receive  assessments  long  after  they 
were  due ;  but  this  is  entirely  consistent  with  the  fact  that,  while 
the   default   continued,   the  protection   of  the  policy  was   sus- 

242  "Want  V.  Blunt,  12  East  183. 
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pended.'  In.  Insurance  Co.  v.  Rough,^^^  it  was  said  by  Mr.  Jus- 
tice Mercur :  'It  is  well  settled,  if  a  member  of  a  mutual  insurance 
company  is  in-  default  in  the  payment  of  an  assessment  upon  his 
policy,  after  due  notice  according  to  the  by-laws  and  rules  of 
the  company,  the  protecting  power  of  the  policy  is  suspended 
until  the  assessment  is  paid.  No  recovery  can  be  had  for  a  loss 
sustained  during  the  continuance  of  such  default. '^^^  It  is  true 
these  were  cases  of  fire  insurance  companies,  but  the  principle 
is  equally  applicable  to  a  case  of  life  insurance.  This  we  think 
sufficient  to  show  that  no  recovery  could  have  been  had  upon 
this  policy  had  the  assured  died  between,  the  date  of  the  maturity 
of  the  premium  and  the  promise  of  the  agent  to  accept  the  prem- 
ium on  the  9th  of  March.  Regarding  that  as  a  promise  to  accept 
the  premium  even  in  the  case  of  the  previous  death  of  the  assured, 
we  are  led  to  inquire,  in  the  first  place,  what  authority  had  the 
agent  to  make  such  a  promise?  '  The  condition  of  the  policy  is 
explicit  that  the  premium  must  be  paid  'in  the  life-time  of  the 
insured.'  Had  the  agent  the  authority  to  waive  this  condition? 
The  policy  not  only  declared  that  no  person  except  the  president 
and  secretary,  acting  together,  are  authorized  to  make,  alter, 
or  discharge  contracts,  or  waive  forfeitures,  but  a  notice  to  the 
same  effect  was  printed  on  the  back  of  each  renewal  receipt 
given  to  Mr.  Lantz.  It  was  not  alleged  that  the  president  and 
secretary,  acting  together  or  singly,  had  ever  waived  this  con- 
dition in  the  policy,  or  that  they,  or  either  of  them,  had  given 
authority  to  the  agent  to  waive  it  in  this  or  any  other  instance. 
No  course  of  dealing  was  shown  on  the  part  of  the  company  by 
which  the  grant  of  such  authority  to  the  agent  could  be  implied. 
There  was  not  even  an  attempt  to  prove  that  the  company  or  its 
agent  had  ever  received  an  overdue  premium  after  the  death  of 
the  assured.  There  is  nothing  within  the  four  corners  of  this 
record  to  skow  that  the  agent  had  authority,  express  or  implied, 
to"  waive  this  condition.  What  right  had  the  assured  to  sup- 
pose, with  this  condition  in  the  very  front  of  his  policy,  that 
the  agent  would  receive  his  overdue  premium  after  his  death? 

244  97  Pa.  St.  415. 

245  Citing  Hummel's  Appeal,  78  Pa.  St.  320;  Insurance  Co.  v.  Buckley,  83 
Pa.  St.  293;  Insurance  Co.  v.  Rosenberger,  84  Pa.  St.  373;  Insurance  Co.  v. 
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We  are  not  without  authority  upon  this  point.  The  leading  case 
is  Want  v.  Blunt.^^*  The  following  statement  of  the  facts  is  con- 
densed from  the  opinion  of  Lord  EUenborough.  The  policy  pro- 
vided for  the  payment  of  quarterly  premiums  on  March  25th, 
June  24'th,  September  29th,  and  20th  of  December  during  the  life 
of  the  said  W.  W.  Want,  or  within  such  time  after  those  days, 
respectively,  as  is  or  shall  be  allowed  for  that  purpose  by  the 
rules  /  of  the  said  society.  It  was  provided  by  the  rules  of  the 
society  that  if  any  member  neglected  to  pay  the  quarterly  prem- 
iums for  15  days  after  the  same  become  due,  the  policy  will  be 
void.  This  provision  was  attached  to  the  policy.  The  quarterly 
payments  were  all  paid  at  maturity  until  the  one  that  came  due 
on  December  20th,  which  was  not  paid,  and  Want  died  on  Decem- 
ber 25th;  and  on  December  27th,  2  days  after  his  death,  but  with- 
in the  15  days,  his  executors  tendered  the  payment  of  the  prem- 
ium, which  was  refused.  The  court  sustained  the  refusal.  Lord 
EUenborough  saying,  mter  alia:  'This  is  a  contract  of  assurance, 
and  must  be  construed  according  to  the  meaning  of  the  parties 
as  expressed  in  the  deed  or  policy.  .  .  .  The  risk  insured 
against  is  his  death,  and  the  premium  is  a  quarterly  payment, 
to  be  made  by  him  to  the  society  during  his  life.  The  duration 
of  the  insurance  is  so  long  as  he  shall  continue  to  make  these 
quarterly  payments ;  but  the  insurance  is  not  to  be  void  if  he  pay 
the  quarterly  premium  within  such  time  after  the  quarter  day 
as  is  allowed  by  the  rules  of  the  society.  .  .  .  The  covenant  on 
the  defendant  to  pay  the  wife's  annuity  after  Want's  death  is: 
'If  Want  shall  pay,  or  cause  to  be  paid,  the  quarterly  premium 
on  every  quarter  day  during  the  life  of  Want,  or  within  such 
time  after  as  shall  be  allowed  by  the  rules  of  the  society  for 
that  purpose;'  in  construing  which  sentence,  the  expression,  'dur- 
ing the  life  of  Want,'  must  be  understood  as  applying  to  and 
carried  on  to  the  latter  part  of  the  sentence,  and  is  the  same  as  if 
the  words  'during  the  life'  had  been  repeated  after  the  words 
'within  such  time  after,'  i.  e.,  or  'within  such  time  after  during 
the  life.'  .  .  .  For  these  reasons  we  are  of  opinion  that  the 
death  of  W.  W.  Want,  which  happened  on  the  25th  of  December, 
was  during  a  period  of  time  not  covered  by  the  policy,  and  that 
on  the  true  construction  of  the  policy  and  rules  of  the  society, 
246  12  East  183. 
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the  insurance  could  not  be  continued  beyond  the  expiration  of 
the  quarter,  which  ended  on  the  20th  day  of  December,  by  a 
tender  of  the  premium  by  his  executors  after  his  death,  though 
within  fifteen  days  after  the  quarter  day,  so  as  to  include  within 
the  policy  the  period  of  his  death.'  In  Simpson  v.  Insurance 
-Co.,^*''  the  words  of  the  policy  were:  'Provided  he,  the  said  in- 
sured, on  or  before  .  .  .  pay  or  cause  to  be  paid  to  the  de- 
fendant the  annual  premium;'  and  on  this  point  the  court  said: 
'  The  policy  was  to  continue,  provided  he,  the.  insured,  paid  the 
premium  within  the  twenty-one  days ;  and  this,  we  think,  did  not 
give  the  executors, the  right  to  pay  it  after  his  death.'  To  the 
same  point  is  Pritchard  v.  Society."*  The  rule  laid  down  in  Want 
V.  Blunt,  supra,  appears  to  have  been  followed  in  all  subsequent 
cases  where  the  same  point  arose.  If  there  has  been  any  de- 
parture it  has  not  been  called  to  our  attention.  If,  however,  we 
are  wrong  in  this,  if  we  :^egard  the  condition  in  the  policy  that 
the  premium  must  be  paid  in  the  lifetime  of  the  insured,  as  of 
no  effect,  or,  if  effective,  that  it  has  been  waived,  there  is  another 
reason  why  the  ijompany  was  not  bound  to  receive  the  premium 
after  the  death  of  the  assured.  I  have  endeavored  to  show  that 
by  the  failure  to  pay  the  premium  the  policy  lapsed,  or  was  sus- 
pended, on  the  19th  of  February.  With  the  policy  in  this  condi- 
tion, the  plaintiff  proved,  as  already  stated,  an  unconditional 
promise  on  the  part  of  the  agent  of  the  company  to  accept  the 
premium  up  to  the  9th  of  March.  In  the  ordinary  case  of  the 
payment  of  an  overdue  premium,  as  all  the  authorities  show, 
the  policy  does  not  bind  between  the  default  and  the  payment. 
The  plaintiff  claims  the  case  does  not  come  within  the  rule;  that 
the  promise  enlarged  the  time  of  payment,  precisely  as  if  March 
9th  had  been  the  period  stipulated  in  the  policy;  and  that  from 
the  time  the  promise  was  made  until  the  time  it  was  to  be  fulfilled 
the  policy  was  in  full  force.  But  if,  as  I  have  at  least  endeavored 
to  show,  the  policy  did  not  bind  between  the  default  and  the 
promise,  what  occurred  oh  the  2d  day  of  March  to  change  the 
situation  of  the  parties  and  restore  this  dead  policy  to  life? 
Was  it  the  payment  of  the  premium  ?  The  premium  was  not  paid. 
What  it  a  promise  to.  pay  it?    There  was  no  such  promise.    There 

2«  2  C.  B.  (N.  S.)  257. 
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was  nothing  but  the  bare  promise  of  the  agent  to  accept  the 
premium  if  paid  by  the  9th  of  March.  Had  it  been  paid  by  the 
assured  prior  to  that  date,  and  accepted  by  the  company,  the 
policy  undoubtedly  would  have  been  restored  to  life.  This  would 
result,  not  by  virtue  of  the  promise  of  the  agent,  but  from  the 
acceptance  of  the  premium  as  a  consideration  for  the  renewal.  It- 
would  have  been  a  new  assurance  under  the  old  policy.  The 
mere  promise  of  the  agent,  made  after  the  default  had  occurred, 
to  receive  the  premium  up  to  March  9,  was  nudum  pactum.  It 
was  not  a  contract  because  there  were  no  contracting  parties. 
The  assured  gave  nothing,  promised  nothing.  A  lapsed  policy 
can  only  be  restored  to  life,  so  far  as  the  assured  is  concerned, 
by  the  actual  payment  and  acceptance  of  the  premium,  or  a  con- 
tract based  upon  a  sufficient  consideration.  What  consideration 
did  the  company  receive  for  carrying  the  risk  from  the  19th  of 
February  until  the  9th  of  March.  Had  the  insured  lived  until 
the  latter  date,  and  then  refused  or  neglected  to  pay  his  premium, 
he  would  have  had  the  benefit  of  an  insurance  on  his  life  during 
said  period  without  paying  a  dollar  of  consideration.  For,  as  be- 
fore stated,  he  did  not  give  anything,  nor  did  he  promise  any- 
thing. It  was  optional  with  him  to  pay.  The  company  could 
not  have  enforced  it  against  him  had  he  declined.  There  is  no 
provision  in  the  policy  which  covers  such  a  case.  If  the  insured 
does  not  pay,  the  policy  drops,  and  the  contract  relation  ceases. 
Marvin  v.  Insurance  Co.^^^  is  so  exactly  like  the  case  in  hand  upon 
the  facts  that  a  reference  to  it  will  not  be  out  of  place.  In  that 
case  one  Milton  B.  Marvin  had  a  policy  of  $3,000  on  his  life,  pay- 
able to  his  wife  in  case  of  his  death.  The  premium  due  on  the 
13th  of  April  was  unpaid.  On  the  27th  of  April,  Hinkle,  the  agent 
of  the  company,  told  the  assured  that  if  he  paid  the  premium  the 
next  morning,  the  28th,  he,  the  agent,  would  receive  the  same. 
Hinkle  went  to  the  house  of  the  assured  the  next  day,  and  there 
found  him  lying  sick  upon  his  bed,  and  on  being  offered  the 
overdue  piremium  by  the  assured,  declined  to  receive  at  that  time, 
because  the  assured  was  then  sick,  but  told  him  to  keep  the 
money,  and  when  he  got  well,  he;  Hinkle,  would  receive  it,  and 
keep  the  policy  alive.  The  assured  never  did  recover  from  his 
sickness,  the  premium  was  not  paid,  and  the  company  notified 

249  85  N.  Y.  282. 
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the  assured  that  it  would  hold  itself  absolved  from  the  contract 
by  reason  thereof.  The  assured  died  in  the  following  September. 
Under  this  state  of  facts  it  was  held  there  could  be  no  recovery 
upon  the  policy,  the  court  below  saying :  'We  think  the  plaintiff 
was  properly  nonsuited.  As  we  understand  the  law  as  laid  down 
by  the  court  of  last  resort  in  such  cases,  in  order  to  a  valid  ex- 
tension of  the  time  for  the  payment  of  a  premium  upon  a  life- 
policy  after  the  time  of  payment  has  gone  by,  there  must  be 
some  valid  consideration  for  the  extension  or  waiver  of  the 
cohdition  of  payment,  or  there  must  be  something  said  by  or  on 
behalf  of  the  insurance  company,  while  the  party  bound  to  make 
the  payment  has  still  time  and  opportunity  for  so  doing,  by  which 
the  insured  is  induced  to  believe  the  condition  is  waived,  or 
that  strict  compliance  will  not  be  insisted  on.  This  introduces 
an  element  of  estoppel  in  the  case.  In  such  a  case  it  would  be 
unjust  to  allow  the  insurance  company  to  repudiate  the  agree- 
ment, and  to  insist  that,  because  of  the  non-payment  of  the  prem- 
ium punctually,  which  omission  had  been  induced  or  counte- 
nanced by  its  own  act,  it  should  be  absolved  from  the  perform- 
ance of  its  part  of  the  contract.'  The  case  was  affirmed  in  the 
court  of  errors  and  appeals  in  an  opinion  by  Finch,  J.,  prin- 
cipally upon  the  ground  that,  even  if  Hinkle  was  the  general 
-  agent  of  the  company,  he  had  no  authority  to  waive  the  condi- 
tion as  to  payment,  the  clause  in  the  policy  containing  a  condi- 
tion similar  in  this  respect  to  that  in  the  policy  in  this  case. 
For  this  reason  the  court  did  not  deem  it  necessary  to  express 
an  opinion  upon  the  ground  upon  which  the  court  below  rested 
the  case,  viz. :  the  want  of  consideration  for  the  promise,  but 
said  expressly :  '  It  must  not  be  iiif erred  that  we  deem  the  ground 
of  the  decision  below  incorrect.'  This  case  is  valuable  for  the 
further  reason  that  it  shows  very  clearly  the  ground  of  the  dis- 
tinction between  a  promise  to  extend  the  time  of  payment  made 
before  the  time  of  such  payment  and  one  made  after  the  default. 
In  the  former  instance  the  assured  may  have  relied  upon  the  prom- 
ise, and  allowed  the  time  to  slip  by,  whereas,  without  such  prom- 
ise, he  might  have  procured  the  money  and  paid  the  premium. 
Hence  the  cases  hold  that  the  company,  having  misled  the  assured 
to  his  harm,  are  estopped  from  alleging  a  default  because  of  non- 
payment on  the  day.     But  where  a  promise  is  made  after  the 
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default  the  assured  has  not  been  misled  or  injured  in  any  man- 
ner. He  has  allowed  his  policy  to  lapse  by  his  own  neglect.  It 
can  only  be  restored  by  the  consent  of  the  company  and  he  has 
no  reason  to-  suppose  that  if  he -dies  before  the  matter  is  per- 
fected by  the  payment  and  acceptance  of  the  premium  the  com- 
pany will  pay  as  in  the  case  of  a  live  policy.  In  nearly  every 
case  cited  to  show  the  authority  of  an  agent  to  bind^the  com- 
pany, by  a  promise  made  after  a  default  to  pay  the  premium,  the 
decision  of  the  court  was  rested  upon  the  ground  of  estoppel,  a 
principle  which  I  do  not  think  has  any  application  to  the  .case 
in  Hand.  In  Dean  v.  Insurance  Co.^^"  the  agreement  to  extend 
the  time  was  not  only  made  before  the  premium  became  due, 
but  the  company  had  actually  received  the  notes  of  the  assured 
for  the  payment  of  three-fourths  of  the  premium.  This  not  only 
introduced  the  element  of  estoppel,  but  the  notes  received  con- 
stituted a  valid  consideration  for  the  waiver  of  punctual  pay- 
ment. In  Homer  v.  Insurance  Co.,^'^  the  agreement  extending 
the  time  of  payment  was  also  made  before  the  premium  fell 
due,  and  thus  the  policyholder  was  prevented  from  paying  the 
premium  on  the  day  it  became  due  by  the  terms  of  the  policy. 
In  Tennant  v.  Insurance  Co.,^^^  the  credit  was  extended  while  the 
policy  was  in  full  force.  In  Church  v.  Insurance  Co.^^^  the  deal- 
ings were  between  the  assured  and  the  home  office,,  and  no  ques- 
tion was  involved  as  to  the  authority  of  the  agent.  The  court 
held  there  was  evidence  to  go  to  the  jury  that  a  credit'  was  in- 
tended, inasmuch  as  it  showed  a  prior  dealing  with  the  assured 
for  many  years,  and  that  he  was  in  the  habit  of  getting  policies 
without  paying  for  them  at  the  time.  In  Insurance  Co.  v.  Nor- 
ton,^^*  there  is  an  expression  by  Mr.  Justice  Bradley,  which  in- 
dicates that  he  did  not  see  any  difference  between  a  promise 
to  extend  the  time  of  the  payment  of  the  premium,  made  before 
the  default,  and  a  promise  made  after  such  default.  In  this  case, 
however,  there  was  not  only  a  promise  made  to  pay,  but  this 
was  followed  up  by  an  actual  tender  of  the  premium,  and  a 

250  62  N.  Y.  642. 

251  67  N.  Y.  478. 

252  31  Fed.  322. 

253  66  N.  Y.  222. 

254  96  U.  S.  234. 
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refusal  by  the  company  o^  such  tender.  This  presents  an  entirely 
different  state  of  facts  from  the  case  I  am  discussing,  and  Mr. 
Justice  Bradley's  remarks  must  be  taken  in  connection  with  the 
particular  facts  to  which  he  was  referring.  In  Insurance  Co.  v. 
Eggleston,^^^  the  question  was  whether  the  assured  was  excused 
for  not  paying  his  premium  at  maturity.  This  clearly  appears 
from  the  concluding  portion  of  the  opinion  of  Mr.  Justice  Brad- 
ley. It  is  as  follows:  'The  insured,  residing  in  the  State  of 
Mississippi,  had  always  dealt  with  the  agents  of  the  company 
located  either  in  his  own  State,  or  within  some  accessible  dis- 
tance. He  had  originally  taken  his  policy  from,  and  paid  his 
first  premium  to,  such  agent,  and  the  company  had  always,  until 
the  last  premium  became  due,  given  him  notice  what  agent  to 
pay.  This  was  necessary,  because  there  was  no  permanent  agent 
in  his  vicinity.  The  judge  rightly  held  that,  under  these  circum- 
stances, he  had  reasonable  cause  to  rely  on  having  such  notice. 
The  company  itself  did  not  expect  him  to  pay  at  the  home  office. 
It  had  sent  a  receipt  to  an  agent  located  within  thirty  miles  of 
his  residence;  but  he  had  no  knowledge  of  the  fact,  at  least 
such  was  the  finding  of  the  jury  from  the  evidence.'  Insurance 
Co.  V.  Doster  ^^*  is  somewhat  similar  as  to  its  facts.  The  assured 
was  entitled  to  a  dividend  on  the  business  of  the  company,  which 
was  set  apart  to  the  insured  in  part  discharge  of  his  premium. 
The  company  failed  to  notify  him  of  the  amount,  and  it  was  the 
cause  of  the  delay  in  the  payment.  In  Insurance  Co.  v.  Block  ^" 
the  premium  had  been  paid,  and  the  question  was  whether  it  had 
been  paid  to  the  proper  person.  In  Insurance  Co..  v.  Hoover,^^' 
which  was  the  case  of  a  payment  of  the  premium  on  a  fire  policy 
after  maturity,  there  was  a  course  of  dealing  by  which  the  agent 
gave  the  assured  a  credit  in  his  accounts  and  became  himself  the 
debtor  of  the  company  therefor.  ,This  clearly  appears  from  the 
following  extract  from  the  opinion  of  Mr.  Justice  Sterrett :  '  On 
the  trial,  evidence  was  received  tending  to  show  that  Frederick, 
through  whom  the  insurance  was  placed,  was  the  recognized 
agent  of  the  company  for  the  purpose  of  securing  risks,  receiving 

255  96  U.  S.  572. 

256  106  U.  S.  30;  1  Sup.  Ct.  18. 

257  109  Pa.  St.  535;  1  Atl.  523. 

258  113  Pa.  St.  591;  8  Atl.  163. 

1485 


§    600  LIFE   AND    ACCIDENT   INSUEANCE. 

and  remitting  premiums,  etc. ;  that  in  his  dealings  with  the  com- 
pany he  was  made  its  personal  debtor  for  premiums  on  all  policies 
issued  through  him,  and  that  he  periodically  acounted  to  it  there- 
for, whether  the  money  was  received  by  him  from  the  persons 
to  whom  the  policies  were  issued  or  not ;  that  he  made  the  per- 
sons or  firms  to  whom  he  delivered  policies  his  personal  debtors, 
and  dealt  with  them  in  that  relation,  charging  them  with  the 
premiums  on  his  books,  sending  them»  bills  in  his  own  name,  and 
making  himself  responsible  to  the  company  for  the  same;  and 
that  the  bills  for  premiums  were  generally  rendered  some  time 
during  the  month  after  the  insurance  was  effected.  I  have  not, 
of  course,  reviewed  all  the  authorities  cited;  I  have  considered 
the  most  important.  To  review  them  all  would  be  to  protract 
this  opinion  to  such  a  length  that  no  one  would  probably  read  it. 
No  Pennsylvania  case  was  cited  which  is  in  serious  conflict  with 
the  views  above  expressed,  nor  have  I  been  able  to  find  one  after 
a  careful  examination  of  the  digests.  It  is  possible  I  may,  in  the 
press  of  business,  have  overlooked  some  such  case.  We  have  little 
leisure  to  search  for  cases  that  are  not  cited.  But  I  -regard  the 
overwhelming  weight  of  authority,  both  in  this  State  and  else- 
where, to  be  in  accord  with  the  principles  above  stated;  more- 
over, I  believe  them  to  be  sustained  by  the  sounder  reason. 
Under  the  circumstances,  we  think  it  was  error  for  the  learned 
judge  below  to  charge  the  jury  as  follows:  'Therefore,  I  think 
the  question  arises,  and  it  is  for  you  to  say  in  this  case,  whether 
this  general  superintendent,  residing  here  in  Philadelphia,  with 
his  principal  in  Vermont,  and  in  a  constant  habit  of  doing  this 
very  thing,  because  we  find  a  number  of  receipts  where  he  did 
receive  the  money  subsequent  to  the  time  fixed,  and  it  is  testi- 
fied to  in  this  case  that  he  certainly  agreed  to  do  it,  and  had  done 
it  in  the  case  of  Mr.  Lantz,  his  brother,  so  that,  if  the  rule  was 
to  be  enforced  as  it  is  written,  he  would  have  no  right  to  do  this 
thing  which  he  had  been  in  the  habit  of  doing,  and  that,  there- 
fore, it  is  a  question  for  you  to  say  whether  he  had  any  authority ; 
whether  the  company,  having  permitted  him  to  do  this  thing 
constantly,  had  not  authorized  him — ^the  secretary  and  president 
had  not  authorized  him — to  perform  the  acts  that  he  was  doing. ' 
See  first  assignment.  The  'thing'  which  the  agent  had  done, 
and  which  the  company  had  ratified,  was  the  acceptance  in  three 
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instances  of  overdue  premrams  from  the  assured,  he  being  in  full 
life  at  the  time.  Authority  beyond  this  could  not  be  inferred 
from  any  act  of  the  company  or  its  agent.  It  was  not  denied — 
indeed  it  was  expressly  admitted — that  had  the  assured  tendered 
the  premium  during  his  lifetime,  it  would  have  been  acceptecJ" 
and  the  policy  reinstated.  No  inference  can  be  properly  drawn 
from  this,  however,  that  the  company  would  receive  the  premium, 
after  the  death  of  the  assured.  The  learned  judge  failed  to  note 
the  difference  between  the  renewal  of  a  lapsed  policy  by  the 
actual  payment  and  acceptance  of  the  premium  and  a  mere 
attempt  to  renew  it  without  any  consideration  moving  from  the 
assured  to  the  company.  The  one  is  a  completed  transaction, 
and  therefore  binding;  the  other  is  uncompleted,  and  does  not 
even  amount  to  a  contract.  The  same  error  runs  through  the 
charge. ' '  And  in  a  ease  in  Canada  in  holding  that  receipt  of  one 
or  more  overdue  assessments  does  not  bind  the  association  to 
continue  the  custom,^''  the  court,  through  Hagarty,  J.,  said:  "If 
we  are  to  uphold  plaintiff's  contention  our  decision  would  be  of 
a  very  far-reaching  character,  affecting  a  large  number  of  cases 
and  possibly  preventing  a  very  common  practice  of  accepting 
periodical  payments  after  the  appointed  period  of  payment.^  It 
would  be  in.  fact  to  sanction  the  idea  that  indulgence  in  one  or 
more  cases  must  bar  the  insistence  on  punctuality  of  future  pay- 
ment. ' '  A  waiver  will  result  where,  in  accordance  with  a  custom, 
certain  premiums  were  reported  as  in  arrears,  instead  of  the 
policies  being  reported  as  lapsed.^*"  And  often  the  promise  or 
acts  of  an  agent  has  been  held  to  estop  the  company  from  claim- 
ing a  forfeiture ;  ^*^  as  where  he  is  intrusted  with  a  premium  re- 
ceipt,^^^  or  by  a  false  statement  that  the  premium  had  been 
paid.^^'     Where  an  official  of  the  company  specially  informed 

259  Redmond  v.  Canadian  M.  A.  Ass'n,  18  Ont.  App.  335.  See  also  Parker 
Y.  Knights,  etc.,  Co.,  70  Neb.  268;  97  N.  W.  281. 

260  Blake  v.  National  L.  Ins.  Co.,  123  Cal.  470;  56  Pac.  101. 
2eiKnarston  v.  Manhattan  L.  Ins.  Co.,  124  Cal.  74;  56  Pac.  773;  Jones 

V.  Preferred,  etc.,  Co.,  120  Mich.  211;  79  N.  W.  204. 

282  u.  S.  L.  Ins.  Co.  V.  Lesser,  126  Ala.  568;  28  Sou.  646.  See  also  Sulli- 
van V.  Germania  L.  Ins.  Co.,  15  Mont.  522;  39  Pac.  742. 

263  Union  Gas  Co.  v.  Bragg,  63  Kan.  291;  65  Pac.  272.  Other  cases  in 
point  are  Elchel  v.  Supreme  Lodge,  etc.,  15  Ind.  App,  268;  43  N.  E.  1014; 
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insured  that  his  policy  had  lapsed  and  in  consequence  of  this  the 
insured  did  not  pay  the  premium  note  nor  tender  the  amount  of 
another  installment  of  premium,  it  was  held  that  the  company 
was  estopped.^** 

§  601.  The  Same  Subject — Notices  of  Premium  or  Assess- 
ments.— The  mere  sending  of  assessment  notices  to  members  who 
have  been  suspended  for  non-payment  of  assessments,  the  same 
being  sent  for  the  purpose  of  inviting  reinstatement,  will  not  of 
itself  amount  to  a  waiver  of 'the  forfeiture,^*'  although  the  con- 
trary has  been  held  because  an  intent  to  waive  appeared.^*®  Nor 
will  the  receipt  of  many  assessments  overdue,  if  the  member  was 
required  at  the  time  of  payment  of  such  assessments  to  furnish 
certificates  of  health  which  were  not  furnished  when  the  last 
overdue  assessment  was  received,  and  the  insurd  was  not  at  the 
time  in  health.^*^  And,  if  the  payment  be  extended  as  an  act  of 
kindness  to  a  certain  time,  and  it  is  not  made  within  that  time, 
there  will  be  no  waiver.^^*  An  estoppel  cannot  be  claimed  unless 
the  insured  was  induced  by  the  company  to  do  or  omit  to  do, 
an  act,  which  he  would  not  otherwise  have  done  or  omitted.^*' 
So,  where  the  secretary  of  a  company,  in  which  the  husband  of 
the  plaintiff  held  a  life  policy,  wrote  him  Dec.  7th  that  certain 

Baltimore,  etc.,  Co.  v.  Howard,  95  Md.  244;  52  Atl.  397;  Union  Cent.  L.  Ins. 
Co.  v.  Whetzel,  29  Ind.  App.  658;  65  N.  E.  15;  Haupt  v.  Phoenix  M.  L.  Ins. 
Co.,  110  Ga.  146;  35  S.  E.  342;  Aetna  L.  Ins.  Co.  v.  Hartley,  24  Ky.  L.  57; 
67  S.  W.  19;  68  S.  W.  1081. 

264  Capital  Life  Assur.  Co.  v.  Parker,  54  Can.  L.  J.  373;  affg.  48  Nova 
Scotia  R.  404. 

265  Mutual  Protection  L.  Ins.  Co.  v.  Laury,  84  Pa.  St.  43;  Schmidt  v. 
Modern  Woodmen,  etc.,  84  Wis.  101;  54  N.  W.  264;  Stiefel  v.  German  Am. 
M.  L.  Ass'n,  55  Mo.  App.  224;  Toelle  v.  Central  Verein,  etc.,  97  Wis.  322;  72 
N.  W.  630;  Carlson  v.  Supreme  Counc,  etc.,  115  Cal.  466;  47  Pac.  375;  35 
L.  R.  A.  643. 

266  Moore  v.  Order  R.  R.  Conductors,  90  la.  721;  57  N.  W.  623;  Murray 
V.  Home  Ben.  L.  Ass'n,  90  Cal.  402;  27  Pac.  309;  Daniher  v.  Grand  Lodge 
A.  0.  U.  W.,  10  Utah  110;  37  Pac.  245. 

267  Crossman  v.  Mass.  Ben.  Ass'n,  143  Mass.  435. 

268  Illinois  Masons'  Ben.  Soc.  v.  Baldwin,  86  111.  479;  Servoss  v.  Western 
M.  Aid  Soc,  67  la.  86. 

269  Illinois  Masons',  etc.,  Soc.  v.  Baldwin,  supra.  See  also  Keeler  v. 
N.  y.  State  Ben.  Ass'n,  20  N.  Y.  Supp.  935;  Meeder  v.  Prov.  Savings  L. 
Soc,  58  App.  Die.  80;  68  N.  Y.  Supp.  518. 
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assessments,  which  were  then  overdue  and  by  non-payment  of 
wjiich  the  policy  was  forfeited,  would  be  received  and  the  for- 
feiture waived  if  remitted  immediately.  Remittance  was  not  then 
made  but  on  the  25th  of  the  month  the  insured  was  taken  sick 
and  on  the  31st  died.  On  the  30th  of  that  month  at  the  request 
of  the  insured  the  remittance  was  made  and  printed  receipts  were 
"  returned  by  the  company,  each  containng  the  provision  that  it 
should  be  valid  only  on  the  condition  that  the  assured  was  alive 
and  in  good  health  on  the  day  of  its  date ;  but  on  the  margin  of 
each  receipt  the  secretary  had  written  the  words:  "no  default." 
After  the  company  was  informed  of  the  death  of  the  insured  it 
returned  the  money.  The  court  held  that  because  remittance 
was  not  made  immediately  upon  the  receipt  of  the.  letter  of 
Dec.  7th,  the  offer  therein  contained  to  waive  the  default  was  at 
an  end.^'"  But  the  insurer  will  be  estopped  from  setting  up  non- 
payment of  premiums  as  a  cause  of  forfeiture  if  it  has  been  in  the 
habit  of  giving  notice  of  the  amount  of  the  premium  and  time  of  i 
payment  and  without  notice  ceases  to  do  so ;  ^'^  or  if-  its  general 
agent  has  waived  the  prompt  payment  of  the  premium ;  ^''^  or  if , 
its  agent,  actipg  within  the  apparent  scope  of  his  authority,  has 
received  a  part  of  the  premium  and  given  time  for  the  balance,^^'! 
or  if  he,  with  knowledge  of  the  company,  has  received  the  entire  ^ 
premium  after  the  day.^'*  And  where  the  company  requested 
paymejit  of  an  assessment  without  stating  any  conditions  it  can- 
not afterwards  insist  upon  a  certificate  of  good  health  as  a  con- 
dition of  reinstatement.^^^  The  company  cannot  change  its  course 
or  dealing  or  custom  of  giving  notice  or  receiving  premiums  after 
the  day,  without  notice  to  the  insured  of  such  change.^''*    Notice 

270  Servous  v.  Western  Mut.  Aid  Soc,  supra. 

271  Insurance  Co.  v.  Eggleston,  96  U.  S.  572;  ante,  §  589. 

272  Marcus  v.  St.  Louis  M.  L.  Ins.  .Co.,  68  N.  Y.  625;  Whitehead  v.  New 
York;  L.  Ins.  Co.,  102  N.  Y.  143;  reversing  38  Hun.  425;  Dean  v.  Aetna  L. 
Ins.  Co.,  62  N.  Y.  642;  reversing  2  Hun.  358;  Palmer  v.  Phoenix  M.  L.  Ins. 
Co.,  84  N.  Y.  63. 

273  Murphy  v.  Southern  L.  Ins.  Co.,  3  Baxt.  (Tenn.)  440;  Spitz  t.  Mut. 
Ben.  L.  Ass'n,  25  N.  Y.  Supp.  469. 

274Froelich  v.  Atlas  L.  Ins.  Co.,  47  Mo.  406. 

275  True  V.  Bankers,  etc.,  Ass'n,  78  Wis.  287;  47  N.  W.  520. 

276  Manhattan  L.  Ins.  Co.  v.  Smith,  44  Ohio  St.  156;  Girard  L.  Ins.  Co.  v. 
Mut  L.  Ins.  Co.,  86  Pa.  St.  236;  Phoenix  Ins.  Co.  v.  Doster,  106  U.  S.  30; 
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to  pay  at  a  certain  ijank  is  waiver  of  the  requirement  that  the 
premium  is  to  be  paid  at  the  office  of  the  company.^"  There  are 
fine  distinctions  in  the  cases  in  regard  to  duty  of  the  company  to 
give  notice  of  the  falling  due  of  a  premium.  "Where  the  amount 
of  the  premium  and  the  place  of  its  payment  are  fixed  and  certain 
then  the  company  is  not  only  not  bound  to  give  notice,  but  in 
fact  also  will  not  be  bound  to  continue  to  give  notice,  even  if  it  ' 
has  been  in  the  habit  of  giving  it,  unless  the  custom  has  continued 
so  long  as  to  justify  the  insured  in  relying  on  it*,,  and  he  must 
actually  have  relied  upon  such  custom  and  have  been  misled 
thereby.  But  if  the  amount  of  the  premium  is  uncertain,  because 
liable  to  be  reduced  by  dividends,  and  the  company  is  in  the 
habit  of  notifying  the  assured  of  the  amount  of  these  dividends 
and  of  the  cash  payment  to  be  made,  then,  if  it  does  not  give  the 
customary  notice,  it  will  be  estopped  from  claiming  forfeiture  for 
non-payment  of  the  premium.^''* 

§  602.  The  Same  Subject — General  Rule. — If  the  company  has 
by  its  course  of  conduct,  acts  or  declarations,  or  by  any  language 
ill  the  policy,  misled  the  insured  in  any  way  in  regard  to  the  pay- 
ment of  premiums,  or  created  a  belief  on  the  part  of  the  insured 
that  strict  compliance  with  the  letter  of  the  contract  as  to  pay- 
ment of  the  premium  on  the  day  stipulated  would  not  be  exacted, 
and  the  insured  in  consequence  fails  to  pay  on  the  day  appointed, 
the  company  will  be  held  to  have  waived  the  requirement,  and 
will  be  estopped  from  setting  up  the  condition  as  cause  for  for- 
feiture.^''   In  determining  whether  there  has  been  a  modification 

Meyer  v.  Knickerbocker  L.  Ins.  Co.,  73  N.  Y.  516;  29  Am.  Rep.  200;  Atty.- 
General  v.  Continental  L.  Ins.  Co.,  33  Hun.  138;  Dilleber  v.  Knickerbocker 
Ins,  Co.,  76  N.  Y.  567;  7  Daly  540;  Mayer  v.  Mut  L.  Ins.  Co.,  38  la.  304;  18 
Am.  Rep.  34. 

277  Manhattan  L.  Ins.  Co.  v.  Fields  (Tex.  Civ.  App.),  26  S.  W.  280. 

278  Phoenix  Mut.  L.  Ins.  Co.  v.  Doster,  106  U.  S.  30;  Manhattan  L.  Ins. 
Co.  V.  Smith,  44  Ohio  St.  156;  ante,  §  463. 

279  Protection  L.  Ins.  Co.  v.  Foote,  79  111.  361;  Appleton  v.  Phoenix  Mut. 
L.  Ins.  Co.,  59  N.  H.  541;  Fowler  v.  Metropolitan  L.  Ins.  Co.,  41  Hun.  357; 
"Washoe  Tool  Co.  v.  Hibernia  F.  Ins.  Co.,  66  N.  Y.  613;  7  Hun.  74;  Eauitable 
Ins.  Co.  V.  McCrea,  8  Lea  541;  Steele  v.  St.  Louis  M.  L.  Ins.  Co.,  3  Mo. 
App.  207;  Piedmont  &  Arlington,  etc.,  Ins.  Co.  v.  Fitzgerald,  W.  &  W. 
(Tex.)  784;  Home  L.  Ins.  Co.  v.  Pierce,  75  111.  426;  Insurance  Co.  v.  Tul- 
lidge,  39  Ohio  St.  240;  Southern  L.  Ins.  Co.  v.  McCain,  96  U.  S.  84;  Hast- 
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of  the  terms  of  the  policy  by  subsequent  agreement,  or  a  waiver 
of  the  forfeiture  incurred  by  the  non-payment  of  the  premium  on 
the  day  specified,  the  test  is  whether  the  insurer,  by  his  course 
of  dealing  with  the  assured,  or  by  the  acts  and  declarations  of 
his  authorized  agents,  has  induced  in  the  mind  of  the  assured 
an  honest  belief  that  the  terms  and  conditions  of  the  policy, 
declaring  a  forfeiture  in  event  of  non-payment  on  the  day  and  in 
the  manner  prescribed,  will  not  be  enforced,  but  that  payment 
will  be  accepted  on  a  subsequent  day,  or  in  a  different  manner ; 
and  when  such  belief  has  been  induced,  and  the  insured  has 
acted  on  it,  the  insurer  will  be  estopped  from  insisting  on  the 
forfeiture.^*"  This  general  principle  has  become  well  settled  and 
all  the  cases  where  the  question  has  been  raised  support  it  so  that 
it  is  unnecessary  to  give  additional  authorities.  The  same  rule 
applies  to  mutual  as  to  other  companies.^*^  The  issue  of  a  certifi- 
cate after  an  assessment  is  in  default  is  a  waiver  of  forfeiture  for 
its  non-payment.^*^ 

§  603.  Waiver  or  Estoppel  by  Acts  of  Ofiicers  of  Subordinate 
Lodge  of  Beneficiary  Society. — "We  have  in  the  preceding  sec- 
tions ^^^  considered  the  effect  of  receipt  of  premium  or  assess- 
ments after  breach  of  condition,  or  expiration  of  period  limited 
for  payment,  and  the  cases  cited  are  those  where  fraternal  benefit 
societies  as  well  as  life  insurance  companies  were  parties.  "We 
propose  at  this  time  to  further  consider  the  powers  of  subordinate 

ings  V.  Brooklyn  L.  Ins.  Co.,  138  N.  Y.  473;  34  N.  E.  289;  State  Life  Ins. 
Co.  V.  Murray,  86  C.  C.  A.  344;  109  Fed.  408;  affg.  151  Fed.  539;  Sterling 
Ins.  Co.  V.  Rapps,  130  111.  App.  121;  Siedel  v.  Equitable  Life  Assur.  Soc, 
138  Wis.  66;   119  N.  W.  618. 

280  Mobile  Life  Ins.  Co.  v.  Pruett,  74  Ala.  487;  Insurance  Co.  v.  Eggle- 
ston,  96  U.  S.  572;  Tripp  v.  Insurance  Co.,  55  Vt.  100;  Phoenix  Ins.  Co.  v. 
Doster,  106  U..S.  30;  Hanley  v.  Life  Ass'n,  69  Mo.  380;  Southern  L.  Ins. 
Co.  V.  Kempton,  56  Ga.  339;  Am.  L.  Ins.  Co.  v.  Green,  57  Ga.  469;  Cotton 
States  L.  Ins.  Co.  v.  Lester,  62  Ga.  247;  Goedeke  v.  Metropolitan  L.  Ins. 
Co.,  30  Mo.  App.  601;  Home  Protective  Co.  v.  Avery,  85  Ala.  348;  5  Sou. 
143;  Penn.  Mut.  L.  Ins.  Co.  v.  Keacb,  134  111.  583;  26  N.  E.  106;  DeFreese 
V.  National  L.  Ins.  Co.,  19  N.  Y.  Supp.  8;  Andrus  v.  Fidelity  M.  A.  Ass'n, 
168  Mo.  151;  67  S.  W.  582;  King  v.  Masonic  L.  Ass'n,  87  Hun.  591;  34  N.  Y. 
Supp.  563. 

281  Plunkett  V.  Piedmont  Mutual  Ins.  Co.,  80  S.  C.  407;   61  S.  E.  893. 

282  Roswell  V.  Equitable  Aid  Union,  13  Fed.  840. 

283  Ante,  §  598  et  seq.  j^gj^ 


§    603  LIFE  AND  ACCIDENT  INSURANCE. 

lodges  of  a  fraternal  benefit  society,  or  their  officers'  by  their 
acts  to  bind  the  society  by  way  of  waiver  or  estoppel.  The  cases 
are  conflicting  and  cannot  be  reconciled.  The  Supreme  Court  of 
Illinois  has  said:^^*  "In  associations  of  this  character  the  rela- 
tion of  the  members  to  the  order  is  necessarily  through  the  sub- 
ordinate lodges,  and,  when  a  forfeiture  of  the  certificate  of 
insurance  is  insisted  upon,  it  is  proper  to  show  that  the  subordi- 
nate lodge,  with  full  knowledge  of  thg  alleged  cause  of  forfeiture, 
continued  to  treat  the  insurance  as  in  full  force,  receiving  the 
member 's  dues  and  paying  the  money  over  to  the  supreme  lodge. 
We  are  unable  to  see  how  such  societies  could  be  conducted  upon 
any  other  principle  without  great  injustice  to  the  members." 
There  are  other  cases  where,  because  either  of  custom  of  the  lodge 
or  the  knowledge  of  its  officers,  the  supreme  body  has  been  held 
to  be  estopped  from  claiming  forfeiture.^* ^  And  the  knowledge 
of  a  deputy  supreme  officer  has  been  imputed  to  such  body.^^' 
The  Supreme  Court  of  Wisconsin  has  apparently  held  ^^^  that  a 
local  lodge  of  an  organization  for  mutual  aid  by  the  receipt  of 
assessments  after  the  death  of  a  member  can  bind  the  society. 
And  in  other  cases  the  courts  have  applied  the  doctrine  of  es- 
toppel to  benefit  societies.^**    It  has,  however,  been  held,  and  the 

284  Independent  Order,  etc.,  v.  Schweitzer,  171  111.  325;  49  N.  E.  506. 
See  also  Coverdale  v.  Royal  Arcanum,  193  111.  91;  61  N.  E.  915;  Grand 
Lodge,  etc.,  v.  Lachmann,  199  111.  140;  64  N.  E.  1022;  affg.  101  111.  App.  213. 

285  Supreme  Lodge,  etc.,  v.  Dane,  26  Colo.  252;  58  Pac.  595;  Wallace  v. 
Fraternal  Mystic,  etc.,  121  Mich.  263;  80  N.  "W.  6;  86  N.  W.  853;  Modern 
Woodmen  v.  Lane,  62  Neb.  89;  86  N.  W.  943;  Modern  Woodmen  v.  .Cole- 
man, 62  Neb.  89;  86  N.  W.  641;  Bost  v.  Supreme  Council,  etc.,  87  Minn. 
417;  92  N.  W.  337;  Seehorn  v.  Supreme  Council,  etc.,  95  Mo.  App.  233; 
68. S.  W.  949;  Salvail  v.  Catholic  Order,  etc.,  70  N.  H.  635;  50  Atl.  100; 
Alexander  v.  Grand  Lodge,  etc.,  119  la.  519;  93  N.  W.  508;  Parliament 
P.  P. 'v.  Marr,  20  App.  D.  C.  363;  Callies  v.  Modern  Woodmen,  98  Mo.  App. 
521;  72  S.  W.  713;  Whiteside  v.  Junior  Order,  etc.,  82  Fed.  275;  Courtenay 
v.  St.  Louis  Police,  etc.,  Ass'n,  101  Mo.  App.  261;  73  S.  W.  878;  Grand 
Lodge,  etc.,  v.  Scott,  3  Neb.  Unof.)  851;  97  N.  W.  637;  Shackelford  v.  Su- 
preme Council,  98  Ga.  295;  26  S.  E.  746;  Williams  v.  Maine,  etc.,  Ass'n,  89 
Me.  158;  36  Atl.  63;  Supreme  Lodge,  etc.,  v.  Wellenvoss,  119  Fed.  671. 

286McMahon  v.  Supreme  Tent,  etc.,  151  Mo.  522;  52  S.  W.  384.  But  to 
the  contrary  is  Loeffler  v.  Modern  Woodmen,  100  Wis.  79;   75  N.  W.  1012. 

287Erdmann  v.  Mut.  Ins.  Co.,  Hermann's  Sons,  44  Wis.  376.  See  also 
Supreme  Tribe  Ben  Hur  v.  Hall,  24  Ind.  App.  316;   56  N.  E.  780: 

288  Hoffmann  v.  Supreme  Counc.  A.  L.  H.,  35  Fed.  252;  McDonald  v.  Su- 
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weight  of  authority  is  in  favor  of  the  proposition,  that  the  doc- 
trine of  waiver  has  no  application  to  the  acts  of  a  ministerial 
officer  of  a  subordinate  lodge,^*'  and  that  .the  officers  of  a  mutual 
insurance  organization  cannot  waive  the  requirements  of,  its 
laws.^'"  In  a  case  ^'^  where  it  was  sought  to  excuse  the  non- 
payment of  an  assessment  by  proof  of  a  custom  of  the  collecting 
officer  to  receive  payment  after  the  time  fixed  by  the  by-laws,  the 
court  said:  "An  officer  of  such  organization  cannot  waive  the 
requirements  of  its  laws  which  are  essential  elements  of  the  con- 
tract because  he  is  a  special  agent  and  his  authority  is  known  to 
the  members  dealing  with  him.  The  rule  we  think  fairly  deduci- 
ble  from  all  the  authorities  is  that  he  has  no  authority  to  waive 
any  of  its  laws  which  relate  to  the  substance  of  a  contract  be- 
tween an  individual  member  and  his  associates  in  their  associated 
capacity.  Even  if  the  financier  of  the  subordinate  lodge  is  re- 
garded as  the  agent  of  defendant  he  could  not  bind  it  beyond 
the  scope  of  his  authority ;  for,  if  he  could,  then  it  logically  re- 
sults that  he  has  the  power  to  suspend  or  abrogate  the  constitu- 
tion and  by-laws  of  the  defendant  at  his  mere  will  and  pleasure, 
which  in  the  very  nature  of  things  could  not  be  allowed.  Clearly 
he  is  invested  with  no  such  extraordinary  power."  And 'in  an- 
other case,^'^  the  court  said:    "It  is  insisted  that  the  appellant  is 

preme  Council  0.  C.  F.,  78  Cal.  49;  20  Pac.  41;  Odd  Fellows'  M.  A.  Ass'n 
V.  Sweetzer,  117  Ind.  97;  19  N.  E.  722;  Millard  v.  Supreme  Council,  etc.,  81 
Cal.  340;  22' Pac.  864;  Ferine  v.  Grand  Lodge,  etc.,  48  Minn.  82;  50  N..  W. 
1022;  53  N.  W.  367;  Moore  v.  Order  Ry.  Co.  Conductors,  etc.,  90  la.  721;  57 
N.  W.  623;  Daniher  v.  Grand  Lodge  A.  0.  XJ.  W.,  10  Utah  110;  37  Pac.  245. 
See  as  to  estoppel  by  action  of  agent,  Whitney  v.  National  Mas.  Ace.  Ass'n, 
57  Minn.  472;  59  N.  W.  943;  Supreme  Counc.  Cath.  Benev.  L.  v.  Boyle,  10 
Ind.  310;  37  N.  E.  1105. 

289  Borgraefe  v.  Supreme  Lodge,  etc.,  22  M.  A.  127;   26  M.  A.  218. 

290  Miller  v.  Hillsborough  F.  Ass'n,  42  N.  J.  Eq.  458;  Swett  v.  Citizens' 
Mut.  R.  Soc,  78  Me.  541;  McCoy  v.  Roman  Catholic,  etc.,  Ass'n,  152  Mass. 
272;  Eaton  v.  Supreme  Stodge,  etc.  (U.  S.  Cir.  Ct.  Dist.  Ohio),  29  N.  E. 
1123;  Grand  Lodge  A.  0.  U.  W.  v.  Jesse,  50  111.  App.  101;  Lyon  v.  Supreme 
Assembly,  etc.  153  Mass.  83;  26  N.  E.  236.  See  ante,  |§  186  and  187; 
Chadwick  v.  Triple  Alliance,  56  M.  A.  463;  Levell  v.  Royal  Arcanum,  30 
N.  Y.  Supp.  205. 

291  Harvey  v.  Grand  Lodge  A.  0.  U.  W.,  50  M.  A.  472;  and  see  also  State 
V.  Temperance,  etc.,  Soc,  42  M.  A.  485;  State  v.  Grand  Lodge,  etc.,  70 
Mo.  App.  456;  Scheele  v.  Home  State,  etc.,  63  Mo.  App.  277. 

292  Supreme  Lodge,  etc.,  v.  Keener,  6  Tex.  Civ.  App.  267;  25  S.  W.  1084. 
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estopped  from  denying  the  claim  of  plaintiff  by  the  acts  and  omis- 
sions of  the  subordinate  lodge  of  which  her  husband  was  a  mem- 
ber. To  this  proposition  we  cannot  give  our  assent.  The  failure 
of  the  lodge  to  hold  monthly  meetings  in  accordance  with  the 
laws  and  regulations  of  the  order  did  not  relieve  Keener  from 
his  contract  with  the  supreme  lodge  to  pay  his  monthly  assess- 
ments, and  being  by  his  own  negligence  suspended  from  the  order, 
he  cannot  avoid  the  penalty  of  suspension  by  pleading  the  dere- 
lictions of  his  lodge.  If  this  be  permitted,  then  a  subordinate 
lodge,  by  its  unauthorized  act,  or  by  its  culpable  omission  of  duty, 
may  override  and  render  nugatory  the  express  provisions  of  the 
supreme  law  of  the  order."  One  of  the  most  important  cases 
discussing  the  right  of  an  officer  of  the  subordinate  body  to  bind 
the  superior  organization  by  a  custom  is  Modern  Woodmen  of 
America  v.  Tevis,^''  where,  after  referring  to  a  case  in  the  Su- 
preme Court,^'*  the  court  said:  "Tested  by  this  decision,  the 
clerk  of  the  local  camp  to  which  the  member,  Tevis,  belonged, 
was  the  agent  of  the  head  camp,  or  of  the  Modern  Woodmen 
of  America,  to  collect,  receive,  and  remit  the  benefit  assessments 
to  it.  But  he  was  its  agent  to  collect,  receive  and  remit  them 
at  the  time  and  in  the  manner  prescribed  for  their  payment  by 
the  by-laws  and  at  no  other  times  and  under  no  other  conditions. 
Those  by-laws  provided  that  delinquent  members  were  ipso  facto 
suspended;  that  their  certificates  were  void;  that  they  could  be 
reinstated  by  the  clerk  by  the  receipt  of  arrearages  only  when 
they  were  in  good  health,  and  when  they  furnished  warranties  to 
that  effect;  and  that  no  act  or  omission  of  the  clerk  of  the  local 
camp  could  have  the  effect  of  creating  any  liability  of  the  society, 
or  of  waiving  any  right  or  immunity  belonging  to  it.  These  limi- 
tations upon  the  power  of  this  agent  were  known  to  the  insured 
and  the  beneficiaries  named  in  this  certificate,  because  they  were 
a  part  of  their  contract;  and,  in  view  of  this  decision  of  +he 
Supreme  Court  to  which  we  had  adverted  at  such  length,  there 
is  no  escape  from  the  conclusion  that  these  limitations  were  bind- 
ing upon  all  parties  to  the  agreement,  and  that  the  acts  of  the 
clerk  of  the  local  camp  in  extending  the  times  of  payment  of 
the  assessments  upon  its  members  and  in  reinstating  delinquent 

293  54  c.  C.  A.  293;  117  Fed.  369. 

294  Northern  Assur.  Co.  v.  Grand  View  Bldg.  Ass'n,  183  U.  S.  308. 
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members  without  warranties  of  good  health  were  unauthorized 
by  the  society,  and,  in  the  absence  of  knowledge  of  and  acquies- 
ence  in  them  by  some  of  the  chief  officers  of  the  head  camp,  were 
ineffective- to  establish  any  estoppel  against  the  society,  or  any 
waiver  by  it  of  the  provisions  of  the  agreement.  A  principal 
may  limit  the  authority  of  his  agent,  and  when  he  does  so  the 
agent  cannot  bind  his  principal  beyond  the  limits  of  his  authority 
by  contract,  estoppel,  or  waiver,  to  those  who  know  the  limita- 
tions of  his  power.  Insurance  companies  and  beneficial  associa- 
tions may  limit  the  authority  of  their  agents  in  this  way  by  stipu- 
lations in  their  contracts,  and,  when  so  limited,  such  agents  can- 
not by  contract,  waiver,  or  estoppel  bind  their  companies  to  the 
insured,  or  to  :the  beneficiaries  of  the  agreements  beyond  the 
scope  of  their  authority  prescribed  therein,  because  the  insured 
and  the  beneficiaries  are  conclusively  presumed,  in  the  absence 
of  fraud  or  mistake,  to  know  the  terms  of  their  contracts.  The 
Modern  Woodmen  of  America  so  limited  the  power  of  the  local 
camp  by  the  terms  of  its  benefit  certificate  in  this  case  that  he 
was  without  authority  to  extend  the  time  of  payment  of  benefit 
assessments  to  waive  defaults  in  their  paymeM,  or  to  reinstate  a 
delinquent  member  who  was  not  in  good  health,  or  who  failed 
to  furnish  a  warranty  thereof.  The  beneficiaries  and  the  insured 
knew  these  limitations  upon  the  power  of  this  agent,  because 
they  were  a  part  of  their  contract  with  the  society ;  and  the  acts 
of  this  local  clerk  beyond  the  scope  of  his  prescribed  authority, 
in  the  absence  of  notice  or  knowledge  of  and  acquiescence  in  them 
by  some  of  the  principal  officers  of  the  society,  constituted  no 
waiver,  estoppel,  or  contract  of  the  association.  They  were  not 
the  acts  of  the  society,  and  the  insured  and  the  beneficiaries  were 
charged  with  knowledge  of  that  fact."  In  other  cases  this  rule 
is  approved.^'^    It  has  also  been  held  that  knowledge  by  an  in- 

295  Supreme  Lodge  K.  of  H.  v.  Jones  (Ind.  App.),  69  N.  E.  718;  Lavin  v. 
Grand  Lodge,  104  Mo.  App.  1;  78  S.  W.  325;  Graves  v.  Modern  Woodmen, 
85  Minn.  396;  89  N.  "W.  6;  Voelkel  v.  Supreme  Tent,  etc.,  116  Wis.  202;  92 
N.  W.  1104;  Field  v.  National  Council,  etc.,  64  Neb.  226;  89  N.  W.  73; 
Kocher  v.  Supreme  Council  Cath.  Ben.  L.,  65  N.  J.  L.  649;  48  Atl.  544; 
52  L.  R.  A.  861;  Hand  v.  Supreme  Council,  167  N.  Y.  600;  60  N.  E.  1112. 
affg.  44  App.  Div.  484;  60  N.  Y.  Supp.  808;  United  Moderns  v.  Pike  (Tex. 
Civ.  App.),  76  S.  W.  74;  Adams  v.  Grand  Lodge,  etc.,  66  Neb.  389;  92  N.  W. 
588;  Wuerfler  v.  Trustees,  etc.,  116  Wis.  19;  92  N.  W.  433;  Boyce  v.  Royal 
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vestigating  committee  of  three,  appointed,  by  a  subordinate  lodge, 
at  the  time  of  an  application  for  membership,  of  false  answers 
in  such  application  will  not  charge  the  grand  lodge  with  such 
knowledge  nor  estop  it  from  setting  up  the  false  answers  as  a 
defense  to  the  certificate.^'*  Upon  principle  it  would  seem  that 
members  of  a  benefit  society  being  presumed  to  know  its  laws, 
cannot  excuse  their  failure  to  comply  with  those  laws,  on  the 
ground  of  the  omissions  or  acts  of  qjher  members,  selected  for 
officers,  because,  as  all  know  the  limitations  of  authority  im- 
posed by  such  by-laws  on  the  officers,  the  members  cannot  be 
misled  or  claim  want  of  knowledge.  It  is  an  elemental  rule  that 
where  the  means  of  knowledge  are  equal  there  can  be  no  estop- 
pel, nor  can  estoppel  exist  without  some  act  of  the  party  estopped 
misleading  the  other  to  his  disadvantage.  Where  the  by-laws  pro- 
vide that  a  member  in  arrears  shall  not  become  entitled  to  bene- 
fits by  paying  up,  the  acceptance  of  arrearages  is  not  a  waiver 
of  the  by-laws.^''  It  has  been  held  ^'*  that  the  action  of  tlif-  sub- 
ordinate lodge  in  paying  sick  benefits  to  the  member  and  assess- 
ments for  him  cannot  estop  the  grand  lodge  from  asserting  an 
irregular  or  fraudulent  reinstatement.  Nor  is  attending  in  a  body 
the  funeral  of  a  suspended  member  a  waiver.^''  Nor  its  reception 
of  assessments  after  the  death  of  the  member.'"" 

§  604.  The  Same  Subject  Continued — Later  Cases — Statutory 
Provisions. — The  later  authorities  follow  the  general  lines  which 
we  have  considered  in  the  previous  section.  While  the  situation 
is  somewhat  cleared  by  the  provision  in  the  uniform  fraternal 
benficiary  law,  which  has  been  adopted  in  many  States,  as  for 
example  Sec.  21,  Laws  of  Missouri,  1911,'"^  that  "The  constitu- 

Clrcle,  etc.,  99  Mo.  App.  349;  73  S.  W.  300;  Sovereign  Camp,  etc.,  v.  Roths- 
child, 15  Tex.  Civ.  App.  463;  40  S.  W.  553;  Suprenie  Council  R.  A.  v.  Tay- 
lor, 57  C.  C.  A.  406;  121  Fed.  66;  Rice  v.  Grand  Lodge,  103  la.  643;  72  N. 
W.  770.  See  also  Sowiczki  v.  Modern  Woodmen  of  America  (Mich.),  158 
N.  W.  891. 

296Levell  V.  Royal  Arcanum  (Super.  Ct),  30  N.  Y.  Supp.  205. 

297  Nagel  V.  Glastonburger,  10  N.  Y.  Supp.  503. 

298  Grand  Lodge  A.  O.  U.  W.  v.  Cressey,  47  111.  App.  616. 
299Marcoux  v.  Society,  etc.,  91  Me.  250;   39  Atl.  1027. 

300  Voelkel  v.  Supreme  Tent,  etc.,  116  Wis.  202;  92  N.  W.  1104  and  1135. 

301  p.  292. 
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tion  and  laws  of  the  society  may  provide  that  no  subordinate 
body,  nor  any  of  its  subordinate  officers  of  members,  shall  have 
the  power  or  authority  td  waive  any  of  the  provisions  of  the 
laws, and  constitution  of  the  society  and  the  same  shall  be  binding 
on  the  society  and  each  and  every  member  thereof  and  on  all 
beneficiaries  of  members. ' '  ^"^  Under  this  statute  it  is  necessary 
in  order  to  support  an  estoppel  to  show  knowledge  on  the  part 
of  the  superior  body  of  the  acts  of  the  local  lodge.'"'  For  exam- 
ple, a  fraternal  benefit  society  which  had  knowledge  through  its 
supreme  treasurer  of  the  custom  of  a  local  council  of  not  forfeit- 
ing the  rights  of  members  for  non-payment  of  assessments  when 
due  pursuant  to  the  by-laws,  is  estopped  from  invoking  the  by- 
law to  forfeit  the  rights  of  a  member  without  first  giving  notice 
to  him  of  an  opportunity  to  pay  the  overdue  assessment  where 
the  local  lodge  has  been  in  the  habit  of  allowing  assessments  to 
be  paid  after  the  time  prescribed  by  the  by-laws.'"*  It  may  be 
well,  however,  to  refer  briefly  to  a  number  of  authorities  bearing 
generally  upon  the  subject.  Acceptance  of  dues  estops  the  so- 
ciety from  claiming  that  the  beneficiary  is  not  within  the  classes 
provided  by  the  by-laws  and  after  payment  of  the  money  into 
court  the  claimants  cannot  set  up  the  illegality  of  designation  of 
beneficiary.'"^  It  has  been  held,*"^  that  a  mutual  benefit  associa- 
tion may  waive  compliance  with  its  by-laws  and  provisions  there- 
in attempting  to  disable  the  organization  from  so  doing  are  void. 
The  society  is  estopped  by  knowledge  of  the  local  secretary  and 
medical  examiner  of  false  answers  in  the  application,  where  it 

302  Britteniiam  v.  Sovereign  Camp  Woodmen  of  the  World,  180  Mo.  App. 
523;  167  S.  W.  587;  Grayson  v.  Grand  Temple,  etc.  (Tex.  Civ.  App.),  171 
S.  W.  489. 

303  Thompson  v.  Modern  Brotherhood  of  America,  189  Mo.  App.  15;  176 
S.  W.  506;  Knobe  v.  Modern  Woodmen  of  America,  171  Mo.  App.  377; 
157  S.  W.  818;  Shartle  v.  Modern  Brotherhood  of  America,  139  Mo.  App. 
433;  122  S.  W.  1139;  Burke  v.  Grand  Lodge  A.  0.  U.  W.,  136  Mo.  App.  480; 
118  S.  W.  493;  Griffith  v.  Supreme  Council  R.  A.,  182.  Mo.  App.  644;  166 
S.  W.  324. 

30*  Griffith  V.  Supreme  Council  R.  A.,  supra.    * 

305  Coulson  V.  Flynn,  181  N.  Y.  62;  73  N.  E.  507;  afCg.  86  N.  Y.  Supp. 
1138;  90  App.  Div.  613;  Trembley  v.  Supreme  Council,  etc.,  85  N.  Y.  Supp. 
613;  90  App.  Dlv.  39;  Alfsen  v.  Crouch,  115  Tenn.  352;  89  S.  W.  3'29. 

306  ciine  v.  Sovereign  Camp  Woodmen  of  the  World,  111  Mo.  App.  601; 
86  S.  W.  501. 
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continued  to  receive  assessments  for  over  two  years.^"'  Generally 
where  the  member  has  been  led  to  believe  that  a  forfeiture  would 
not  be  insisted  upon  if  assessments  were  not  paid  within  the  stipu- 
lated time,  the  society  will  be  estopped.^"'  Where  the  by-laws  of 
the  society  prohibited  members  from  belonging  to  another  society 
not  approved  by  the  Catholic  Church,  acceptance  of  dues  from  a 
member  with  knowledge  of  his  membership  in  a  society  not  so 
approved  creates  an  estoppel.'"^  It  has  been  said:^^"  "Courts 
will  be  vigilant  and  quick  to  discover  and  give  effect  to  any  act, 
or  circumstance,  from  which  it  may  fairly  be  argued  that  the 
insurer  has  waived  the  right  to  strict  and  literal  performance." 
It  follows  that  knowledge  on  the  part  of  the  local  lodge  is  that 
of  the  supreme  body.  In  the  case  last  cited,'^^  it  is  said:  "It  is 
next  contended,  that,  under  the  by-laws  and  constitution  of  the 
order,  this  defendant  was  not  charged  with  knowledge  of  the 
facts  known  to  the  local  council,  and  that  the  waiver,  if  any,  on 
the  part  of  the  local  council  was  not  binding  upon  this  defendant. 
This  contention  cannot  be  sustained.  All  the  acts  which  consti- 
tute the  waiver  are,  by  this  record,  laid  at  the  door  of  the  presi- 
dent of  the  local  council  or  camp  and  its  financier.  This  conten- 
tion is  answered  by  what  is  said  in  Trotter  v.  Grand  Lodge,"^  in 

307McRory  v.  Independent  Order  of  Puritans  (Colo.),  154  Pac.  92. 

308  Crawford  v.  North  American  Union  (Mo.  App.),  182  S.  W.  1043; 
Morgan  v.  Independent  Order,  etc.,  90  Miss.  864;  44  Sou.  791;  Drongold 
V.  Royal  Neighbors  of  America,  261  111.  60;  103  N.  E.  584;  reversing  177 
111.  App.  1;  Zeman  v.  North  American  Union,  263  111.  304;  105  N.  E.  22; 
affirming  181  111.  App.  551;  Dougherty  v.  Supreme  Court  I.  0.  F.,  125 
Minn.  142;  145  N.  W.  813;  Keys  v.  National  Council  K.  &  L.  of  S.,  174  Mo. 
App.  671;  161  S.  "W.  345;  Oldham  v.  Supreme  Lodge  Modern  Brotherhood 
of  America,  170  Mo.  App.  564;  157  S.  W.  92;  Patton  v.  Women  of  Wood- 
craft, 65  Ore.  33;  131  Pac.  521;  Walker  v.  American  Order  of  Foresters, 
162  111.  App.  30;  Supreme  Tribe  of  Ben  Hur  v.  Lennert,  178  Ind.  122;  98 
N.  E.  115;  Pringle  v.  Modern  Woodmen  of  America  (Neb.),  113  N.  W. 
231;  107  N.  W.  756;  Singleton  v.  Progressive  Ben.  Assn',  77  S.  C.  531;  58 
S.  E.  609. 

309  Dorff  V.  St.  Adelberts'  Aid  Soc,  157  Mich.  517;  122  N.  W.  82. 

310  Trotter  v.  Grand  Lodge,  132  la.  526;  109  N.  W.  1099;  7  L.  R.  A. 
(N.  S.)  569;  11  Ann.  Cas.  533.  See  also  O'Connor  v.  Knights  &  Ladies  of 
Security  (la.),  158  N.  W.  761. 

311  O'Connor  v.  Knights  &  Ladies  of  Security,  supra. 

312  132  Iowa  519;  109  N.  W.  1099;  7  L.  R.  A.  (N.  S.)  569;  11  Ann.  Cas. 
533. 
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which,  it  is  held  that,  notwithstanding  the  provisions  of  the  con- 
tract to  the  contrary,  the  local  council  and  its  officers  are  the 
agents  of  the  national  council  in  respect  to  the  matters  here  under 
consideration;  that  it  does  not  matter  what  you  call  one;  his 
character  must  be  determined  from  what  he  is.  The  relationship 
of  these  parties  to  the  national  council  created  the  agency  which 
binds  the  principal.  -These  parties  were  the  agents  of  the  mother 
lodge.  Their  conduct  was  its  conduct.  What  they  knew  was  its 
knowledge.  It  received  the  application  for  membership,  received 
fees,  charges,  and  assessments,  kept  the  record,  and  made  report. 
The  knowledge  of  the  agent  is  the  knowledge  of  the  principal 
within  the  scope  of  his  employment.^^'  In  Davidson  v.  Temple  of 
Supreme  Tribe  of  Ben  Hur,^^*  it  is  said:  'Whether  a  person  is 
an  agent  of  another  or  of  an  association  must  be  determined  by 
their  relations  one  to  another,  and,  if  one  is  actually  authorized 
to  act  for  another  in  certain  matters  as  agent,  the  mere  fact  that 
it  has  been  agreed  that  the  relationship  of  agency  shall  not  exist 
does  not  obviate  the  fact  of  such  agency.  .  .  .  Had  the  local 
scribe,  as  agent  of  the  defendant  to  collect  and  receive  the  dues 
of  the  supreme  tribe,  the  power  to  waive  the  consequences  of 
omission  to  make  payment  as  required?  The  constitution,  laws, 
and  regulations  do  not  deny  such  authority  save  as  this  may  be 
inferred  from  declaring  that  suspension  shall  follow  from  failure 
to  pay  when  due.  Notwithstanding  similar  conditions  courts 
have  repeatedly  held  that  the  acts  of  the  agents  may  be  such  as 
will  estop  the  company  or  association  from  taking  advantage  of 
a  forfeiture. '  ^^'  As  especially  bearing  upon  this  point,  see  Rasi- 
cot  V.  Royal  Neighbors  of  America,^^^  and  cases  therein  cited.  In 
Supreme  Tribe  of  Ben  Hur  v.  Hall,^^^  the  court  used  this  lan- 
guage: 'It  is  true  that  the  by-laws  after  designating  the  officers 
of  the  subordinate  courts,  conclude:  " These'ofScers,  when  duly 
qualified  and  installed,  are  the  agents  of  the  members  of  this 
court  and  are  not  for  any  purpose  agents  of  the  supreme  tribe. ' ' 
The  duties  of  an  officer  determine  the  question  of  his  agency,  and 

313  On  this  point  see  cases  above  cited. 
314 135  Iowa  92;   111  N.  W.  46. 

315  Citing  Trotter  v.  Grand  Lodge,  supra. 

316  18  Idaho  85;  108  Pac.  1048;  29  L.  R.  A.  (N.  S.)  43'33. 

317  24  Ind.  App.  316;  56  N.  E.  780. 
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not  what  he  may  be  called.  He  is  the  agent  of  the  supreme 
tribe  for  doing  what  its  by-laws  require  him  to  do  as  between 
the  members  of  the  order  and  the  supreme  tribe. '  In  Pringle  v. 
Modern  Woodmen,"'  it  is  said:  'It  is  the  duty  of  an  agent 
to  commiinicate  to  his  principal  every  fact  affecting  the  trans- 
action intrusted  to  his  care  which  comes  to  his  knowledge  in  the 
court  of  or  during  its  performance,  and  this  duty,  in  an  action 
between  the  principal  and  the  adverse  part,  the  agent  is  .  .  . 
conclusively  presumed  to  have  obeyed.' "^^'  Still  there  are 
authorities  holding  that  the  knowledge  of  the  subordinate  lodge 
is  not  that  of  the  supreme  body.'^"    But  where  the  society  re- 

318  76  Neb.  304;  113  N.  "W.  231. 

319  Citing  Hargadine-McKittrick  Dry  Goods  Company  v.  Krug,  2  Neb. 
(Unof.)  52;  96  N.  W.  286.  See  also,  Alexander  v.  Grand  Lodge  A,  0.  U. 
W.,  119  Iowa  519;  93  N.  W.  508;  Supreme*  Tent  Knights  of  Maccabees  v. 
Volkert,  25  Ind.  App.  627;  57  N.  E.  203;-  Jones  v.  Supreme  Lodge  K.  of  H., 
236  111.  113;  86  N.  E.  191;  Triple  Tie  Ben.  Ass'n  v.  Wood,  78  Kan.  812; 
98  Pac.  219;  Lounsbury  v.  Knights  of  the  Maccabees  of  the  World,  112  N. 
Y.  Supp.  921;  128  App.  Div.  394;  Wood  v.  Iowa  Legion  of  Honor,  133  la. 
33;  110  N.  W.  164;  Supreme  Ruling  Fraternal  Mystic  Circle  v.  Hoskins 
(Tex.  Civ.  App.),  171  S.  W.  812;  National  Council  Junior  Order,  etc.,  v. 
Thomas,  163  Ky.  364;  172  S.  W.  813;  Homan  v.  Allgemener,  184  Mich.  417; 
151  N.  W.  599;  Wintergerst  v.  Court  of  Honor,  185  Mo.  App.  373;  170  S.  W. 
346;  Squires  v.  Modern  Brotherhood  of  America;  68  Ore.  336;  135  Pac. 
774;  Dolson  v.  Triple  Tie  Ben.  Ass'n,  88  Kan.  705;  129  Pac.  1173;  Sauer- 
wein  V.  Grand  Lodge,  etc.,  121  Minn.  229;  141  N.  W.  174; '  Davidson  v. 
Temple  Tribe  Ben  Hur,  135  la.  88;  111  N.  W.  46;  Simmons  v.  Modern 
Woodmen  of  America,  185  Mo.  App.  483;  172  S.  W.  492;  Johnson  v.  Modern 
Brotherhood  of  America,  109  Minn.  288;  123  N.  W.  819;  Court  of  Honor  v. 
Dinger,  221  111.  176;  77  N.  E.  557;  Modem  Woodmen  of  America  v.  Breck- 

^enridge,  75  Kans.  373;  89  Pac.  661;  Edmonds  v.  Modern  Woodmen  of 
America,  125  Mo.  App.  214;  102  S.  W.  601. 

320  Hartmann  v.  NaSflnal  Council  K.  &  L.  of  S.,  190  Mo.  App.  92;  175  S. 
W.  212;  Jones  v.  Modern  Brotherhood  of  America,  153  Wis.  223;  140  N. 
W.  1049;  Coughlin  v.  Knights  of  Columbus,  79  Conn.  218;  64  Atl.  223; 
Johanson  v.  Grand  Lodge  A.  O.  U.  W.,  31  Utah  45;  86  Pac.  494;  Modern 
Woodmen  of  America  v.  Talbot,  76  Neb.  384;  107  N.  W.  790;  Knights  of 
Columbus  V.  Burroughs,  ,107  Va.  671;  60  S.  E.  40;  Brotherhood  of  Rail- 
road Trainmen  v.  Roberts,  48"Tex.  Civ.  App.  325;  107  S.  W.  626;  Burdick 
V.  Modern  Woodmen  of  America,  47  Wash.  572;  92  Pac.  439;  Odd  Fellows 
Ben.  Ass'n  v.  Smith,  101  Miss.  332;  58  Sou.  100;  Crites  v.  Modem  Wood- 
men of  America;  82  Neb.  298;  117  N.  W.  776. 
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turned  the  assessment  paid  after  time  it  is  not  estopped.'^^  And 
it  has  been  said,'^^  that  the  failure  to  return  assessments  upon 
learning  that  the  death  of  the  member  was  due  to  a  prohibited 
occupation  does  not  operate  as  a  waiver  when  no  demand  was 
made  for  their  return,  and  the  order  is  not  estopped  from  rely- 
ing on  a  forfeiture  in  the  absence  of  a  showing  that  the  bene- 
ficiary was  led  to  do  or  not  to  do  some  act  to  her  prejudice.'^' 
The  society  may  be  estopped  by  the  act  of  its  deputy  organizer 
where  to  hold  otherwise  would  be  a  violation  of  good  faith  and 
good  conscience.^^*  It  has  been  held  that  a  by-law  to  the  effect 
that  the  local  camp  cannot  waive  provisions  of  the  by-laws  is 
binding.^^^ 

§  605.  Waiver  by  Members. — If  the  insurer  as  one  party  to 
the  contract  has  the  right  to  waive  its  conditions  inserted  therein 
for  its  benefit,  or  become  estopped  from  claiming  the  benefit  of 
such  conditions,  there  is  no  reason  why  the  insured,  or  the  member 
of  a  society,  cannot  also  waive  conditions  in  the  contract  which 
are  for  his  benefit,  or  also  become  estopped.  A  member  may  be 
estopped  by  acquiescence  from  denying  the  legality  of  a  change 
in  the  classification  of  members.^^^  Acquiescence  may  waive  the 
required  formalities  prescribed  by  the  by-laws  for  notice  of  an 
assessment.^^'  And  an  application  for  reinstatement  is  a  waiver 
of  defects  in  the  notice.^^*    He  can  waive  formalities  required  for 

321  Woodmen  of  the  "World  v.  Jackson,  80  Ark.  419;  97  S.  W.  673. 

322  Showalter  v.  Modern  Woodmen  of  America,  156~MicIi.  390;  120  N.  W. 
994. 

323  Sovereign  Camp  Woodmen  of  the  World  v.  Jones,  11  Ala.  App.  433; 
66  So.  834.  See  also  Order  of  United  Commercial  Travelers  v.  Young,  212 
Fed.  132. 

324  Independent  Order  of  Foresters  v.' Cunningham,  127  Tenn.  521;  156 
S.  W.  192. 

325  Lathrop  v.  Modem  Woodmen  of  America,  56  Ore.  440;  106  Pac.  328; 
109  Pac.  81. 

326  Margut  V.  United  Brethren,  etc.,  Soc,  148  Pa.  St.  185;   233  Atl.  896. 

327  Stewart  v.  Supreme  Council,  etc.,  36  Mo.  App.  184;  Heffernan  v. 
Supreme  Council,  etc.,  40  Mo.  App.  605.  See  also  Supreme  Lodge,  etc.,  v. 
Andrews,  31  Ind.  App.  422;  67  N.  E.  1009;  Allen  v.  Merrimack,  etc.,  Ass'n, 
72  N.  H.  525;  57  Atl.  922;  Smith  v.  Covenant  M.  B.  Ass'n,  16  Tex.  Civ. 
App.  593;  43  S.  W.  819;  Hand  v.  Supreme  Council,  etc.,  167  N.  Y.  600; 
60  N.  E.  1142;  affg.  44  App.  Div.  484;   60  N.  Y.  Supp.  808. 

328  Hansen  v.  Supreme  Lodge,  etc.,  140  111.  301;  29  N.  E.  1121. 
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suspension.'^'  Where  a  member  acquiesces  in  a  wrongful  suspen- 
sion, the  beneficiary  is  bound  by  his  act.''"  Mere  talk  of  the 
member  about  quitting  will  not  amount  to  an  estoppel.'"  An 
insane  mem.ber,  however,  cannot  waive  any  provision  of  the  con- 
tract for  his  benefit,  nor  bind  himself  by  admissions."^  A  custom 
will  not  avail  a  member  unless  it  be  shown  that  he  knew  of  it.'" 
Payment  of  a  number  of  illegal  assessments  does  not  estop  the 
beneficiary  from  questioning  the  vaMdity  of  later  assessments."^ 
Payment  of  assessments  under  protest  is  no  waiver."'  There 
can  be  no  acquiescence  by  a  member  of  an  association  respecting 
his  rights  unless  he  acts  with  knowledge."^  Retention  of  a  policy 
having  attached  to  it  a  copy  of  the  application  containing  false 
statements  is  a  ratification  by  the  insured  of  the  insertion  by  the 
examining  physician  of  such  statements.'"  So  the  retention  of 
a  policy  by  the  insured  is  a  ratification  by  which  he  is  estopped 
from  pleading  fraud  in  inducing  him  to  take  out  the  policy  in  an 
action  for  the  premiums."'  A  stockholder  of  an  insurance  com- 
pany does  not  ratify  the  action  of  its  directors  in  increasing  his 
premium  rate  in  violation  of  his  policy  where  at  the  meeting  of 
the  stockholders  ratifying  all  acts  of  the  directors,  the  particular 

329  Miller  v.  U.  S.  Grand  Lodge,  etc.,  72  Mo.  App.  499;  Stolorow  v.  Na- 
tional Council  K.  &  L.  of  S.,  130  Minn.  345;  153  N.  W.  848. 

330  Bange  v.  Supremo  Council,  179  Mo.  App.  21;  161  S.  W.  652. 

331  Petherlck  v.  Order,  etc.,  114  Mich.  420;   72  N.  W.  262. 

332  Supreme  Lodge  v.  Zuhike,  129  111.  298;  21  N.  E.  788;  Hoefner  v.  Grand 
Lodge,  etc.,  41  Mo.  App.  359. 

333McGowan  v.  Supreme  Council,  etc.,  28  N.  Y.  Supp.  177. 

334  Benjamin  v.  Mutual  Reserve  Fund  Life  Ass'n,  146  Cal.  34;  70  Pac. 
517;  Shea  v.  Mass.  Ben.  Ass'n,  160  Mass.  289;  35  N..E.  855;  Duggans  v. 
Covenant  Mutual  Life  Ass'n,  87  III*.  415;  Supreme  Council  Catholic  Knights 
of  America  v.  Logsdon,  183  Ind.  183;  108  N.  E.  587;  Supreme  Council 
Catholic  Knights  of  America  v.  Fenwick,  169  Ky.  269;  183  S.  W.  906; 
Supreme  Lodge  K.  P.  v.  Mims  (Tex.  Civ.  App.),  167  S.  W.  835. 

335RUSS  V.  Supreme  Council,  etc.,  110  La.  588;  34  Sou.  697;  Supreme 
Council,  etc.,  v.  Champe,  127  Fed.  541;  Bowling  v.  Knights,  etc.,  116  Mich. 
471;   74  N.  W.  725. 

336  Claris  V.  Iowa  State  Traveling  Men's  Ass'n,  156  la.  201;  135  N.  W. 
1114. 

337McGreevy  v.  National  Union,  152  111.  App.  62. 

S38 Kibble  V.  Roberts  (Tex.  Civ.  App.),  180  S.  W.  620. 
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act  in  question  was  not  called  to  the  stockholders'  attention/'* 
and  a  member  does  not  lose  the  right  to  claim  the  invalidity  of  a 
by-law  and  recover  assessments  because  of  long  delay.'^"  By  re- 
turning his  old  certificate  for  cancellation  and  issue  of  a  new  one, 
the  member  is  estopped  from  claiming  the  invalidity  of  the  by- 
law under  which  the  surrender  is  made.'*^  A  member  Ratifies  an 
amendment  to  the  constitution  creating  a  lien  on  the  certificate  by 
paying  assessments  with  knowledge  of  the  amendment  and  with- 
out protest.'*^  The  member  may  be  estopped  from  claiming  an 
amendment  of  the  by-laws  to  be  invalid  by  continuing  to  pay 
assessments.^"  Where  the  policy-holder  accepted  the  reinsurance 
and  after  notice  of  a  by-law  excepting  certain  risks  paid  pre- 
miums without  objection,  he  is  estopped  to  deny  the  validity  of 
such  by-law.'^*  Insured  cannot  waive  the  Kentucky  statute  re- 
quiring a  copy  of  the  application  to  be  attached  to  the  certifi- 
cate or  policy.'*^  A  person  accepting  a  contract  of  insurance  is 
bound  although  he  could  not  read  English.'*^  So  where  the  in- 
sured had  lived  iii  this  country  for  nine  years,  but  applied  for 
the  policy  through  an  interpreter,  it  was  held  that  his  knowledge 
of  the  effect  of  his  answers  to  questions  in  the  application  was 
sufficient.'*'' 

§  606.    When  Performance  of  Condition  is  Impossible, — If,  at 

the  time  of  issuance  of  a  policy,  the  company  knew  that  the  per- 

339  Rosenfeld  v.  Boston  Mutual  Life  Ins.  Co.,  222  Mass.  284;  110  N.  E. 
304. 

340  Supreme  Council,  etc.,.  v.  McAlarney,  67  C.  C.  A.  546;   135  Fed.  72;  ~ 
reversing  131  Fed.  538.     See  to  the  contrary  Clymer  v.  Supreme  Council, 
etc.,  138  Fed.  470. 

341  Supreme  Council,  etc.,  v.  Lyon  (Tex.  Civ.  App.),  88  S.  W.  435. 
342 Fort  V.  Iowa  Legion  of  Honor,  146  la.  183;   123  N.  W.  224.' 

343 Ferguson  v.  Grand  Lodge  Legion  of  Honor  (Iowa),  156  N.  "W.  176; 
Supreme  Council,  etc.,  v.  Lippencott,  67  C.  C.  A.  850;  134  Fed.  824;  revers- 
ing 130  Fed.  483;  Supreme  Council,  etc.,  v.  Garrett  (Tex.  Civ.  App),  85 
S.  "W.  27. 

344  Stark  V.  Northwestern  Life  Ins.  Co.,  167  Fed.  191. 

345  Sovereign  Camp  "Woodmen  of  the  World  v.  Solomon  (Ky.),  120  S. 
W.  258. 

346  Lauze  v.  New  York  Life  Ins.  Co.,  74  N.  H.  334;  68  Atl.  31.  See  also 
Banner  v.  Equitable  Life  Assur.  Soc,  141  N.  Y.  Supp.  442;  156  App.  Dlv. 
562.     - 

347  So,wiczki  v.  Modern  Woodmen  of  America  (Mich.),  158  N.  W.  891. 
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formance  of  a  condition  subsequent  therein  contained  was  impos- 
sible, or  that  such  condition  was  inconsistent  with  the  facts,  the 
company  will  be  deemed  to  have  waived  performance  of  such 
condition,  and  is  estopped  from  claiming  the  benefit  of  it,  if  the 
assured  has  been  guilty  of  no  fault.  As,  for  example,  if  payment 
ot  a  premium  be  required  to  be  made  at  a  time  when  it  cannot 
possibly  be  made.  The  following  case  is  an  illustration:  The 
assured  on  June  5th,  1867,  applied  tQ  the  agent  in  San  Francisco 
of  the  defendant,  a  New  York  life  insurance  company,  for  a  pol- 
icy, on  his  life,  and  paid  the  first  quarterly  premium,  for  which 
payment  he  received  a  receipt  of  that  date  specifying  that  if-  the 
application  should  be  accepted  the  policy  should  be  in  effect  from 
that  day,  if  the  application  was  not  accepted  the  money  should 
be  returned.  The  company  issued  the  policy,  but  dated  it  April 
5th,  instead  of  June  6th,  and  made  the  quarterly  premiums  pay- 
able at  its  office  in  New  York  on  the  sixth  days  of  April,  July, 
October  and  January  in  each  year.  If  the  premiums  were  not 
paid  at  these  times  the  policy  was  to  be  void.  At  that  time  from 
twenty-three  to  thirty  days  were  required  for  the  passage  from 
New  York  to  San  Francisco.  The  policy  was  received  by  the 
agent  in  San  Francisco,  August  2,  1867,  who  notified  the  assured 
to  call  and  get  the  policy.  The  assured  was  mortally  wounded 
August  21, 1867,  and  died  a  few  days  later,  never  having  paid  the 
quarterly  premium  due  July  6,  1867,  In  an  action  on  the  policy 
this  non-payment  was  set  up  by  the  company  as  a  defense.  It 
was  held  by  the  court  that,  as  the  company  must  have  known 
when  the  policy  was  issued  that  the  quarterly  premium  of  July 
6th  could  not,  by  the  very  nature  of  things,  be  paid  at  its  office, 
or  elsewhere,  according  to  the  condition  of  the  contract,  the  per- 
formance of  the  condition  was  waived.  The  furthei  reason  for 
holding  a  waiver  was  the  supposed  intention  of  the  company.'^' 

348  Young  V.  Mut.  L.  Ins.  Co.  (U.  S.  Cir.  Ct.  Cal.),  2  Ins.  L.  J.  289.  On 
appeal  to  the  Supreme  Court  of  the  United  States  this  judgment  was 
reversed  on  the  ground  that  the  company  by  not  Issuing  the  policy  ac- 
cording to  the  terms  of  the  application,  the  times  of  payment  of  premium 
being  changed,  there  was  no  contract,  the  minds  of  the  contracting  parties 
never  having  met.  Ins.  Co.  v.  Young,  23  Wall.  85.  See  to  the  point  stated 
In  the  text,  Rlvara  v.  Queen's  Ins.  Co.,  62  Miss.  720;  Andes  Ins.  Co.  v.  Ship- 
man,  7  111.  189.    So  where  the  performance  of  a  condition,  to  be  performed 
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So  where  a  premium  receipt  was  sent  to  a  bank  for  collection  and 
the  insured  notified  of  the  fact.  Afterwards  the  receipt  was  with- 
drawn, so  that  the  premium  could  not  be  paid  to  the  bank,  and 
the  company  thereafter  refused  to  receive  it.  It  was  held  that 
the  company  was  estopped  to  claim  a  forfeiture.^^' 

The  principle  is  more  frequently  applied  in  determining 
whether  notice  has  been  given  as  required  by  the  creditors  of  an 
accident  insurance  policy.  We  have  already  considered  that  sub- 
ject and  need  not  refer  to  it  further.^**** 

§  607.  Waiver  of  Condition  as  to  Proofs  of  Loss — Calling  for 
Proofs  of  Loss  Waives  Breach  of  Conditions. — If  the  company, 
after  being  notified  of  a  loss,  has  knowledge  of  false  answers  in 
the  application  or  of  a  breach  of  the  conditions  of  the  policy  and, 
notwithstanding  that  fact,  calls  for  proofs  of  loss;  or  if,  after 
receiving  proofs,  with  knowledge  of  such  false  answers,  it  asks 
for  additional  proofs,  it  thereby  waives  the  right  to  rely  upon 
the  breach  of  warranty  or  of  the  condition.  ^^''  The  reason  of  the 
rule  is  obviously  that  the  company  should  not  be  permitted  by  its 
conduct  to  cause  the  insured  to  go  to  the  expense  of  proofs  of 
loss,  when  it  knows  that  it  will  be  a  useless  act.     The  question 

after  loss,  Is  impossible,  as  where  notice  was  to  be  given  within  ten  days 
after  the  accident  and  the  insured  died  after  that  time,  performance  i^  ex- 
cused.   Hoffman  v.  Manufacturers'  Ace.  Ind.  Co.,  56  M.  A.  301. 

349  Provident  Sav.  L.  A.  Soc.  v.  Duncan,  53  C.  C.  A.  69;  115  Fed.  277. 
3«a  See  ante,  §  547. 

350  Cobbs  V.  Fire  Ass'n,  etc.,  68  Mich.  463;  36  N.  W.  222;  13  W.  Rep.  149; 
Marthinson  v.  North  British,  etc.,  Ins.  Co.,  64  Mich.  372;  31  N.  W.  291; 
Webster  v.  Phoenix  Ins.  Co.,  36  Wis.  67;  Northwestern,  etc.,  Ins.  Co.  v. 
Germanla  F.  Ins.  Co.,  40  Wis.  446;  Gans  v.  St.  Paul,  etc.,  Ins.  Co.,  43  Wis. 
108;  Cannon  v.  Home  Ins.  Co.,  53  Wis.  585,  where  the  seemingly  opposite 
cases  of  Fitchpatrick  v.  Hawkeye  Ins.  Co.,  53  la.  335,  and  Phoenix  Ins.  Co. 
v.  Stevenson,  78  Ky.  150;  8  Ins.  L.  J.  922,  are  distinguished;  German  F. 
Ins.  Co.  V.  Grunert,  112  111.  68;  Titus  v.  Glens  Falls  Ins.  Co.,  81  N.  Y.  410; 
Canada  Landed  Credit  Co.  v.  Canada,  etc.,  Ins.  Co.,  17  Grant's  Ch.  (Up. 
Can.)  418;  McElroy  v.  John  Hancock  M.  L.  Ins.  Co.,  88  Md.  137;  41  Atl. 
112;  Metropolitan  L.  Ins.  Co.  v.  Mitchell,  175  111.  322;  51  N.  E.  637;  Ste- 
phenson V.  Bankers'  L.  Ass'n,  108  la.  637;  79  N.  W.  459;'  National  Union 
V.  Thomas,  10  App.  D.  C.  277;  Metropolitan  L.  Ins.  Co.  v.  Zeigler,  69  111. 
App.  447;  Kidder  v.  Knights  Templar,  etc.,  94  Wis.  538;  69  N.  W.  364; 
Covenant  M.  L.  Ass'n  v.  Baughman,  73  111.  App.  544;  Alexander  v.  Grand 
Lodge,  etc.,  119  la.  519;  93  N.  W.  508. 
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has  arisen  more  frequently  in  cases  of  fire  than  in  those  of  life 
insurance,  but  there  is  no  reason  why  the  principle  should  not 
apply  to  both.  The  rule  is  to  be  applied  with  caution,  for  to  con- 
stitute a  waiver  or  estoppel  all  the  elements  essential  to  the  act 
must  have  been  present;  the  company  must  with  knowledge  of 
the  breach  have  encouraged  the  assured  to  make  proofs,  and 
this  encouragement  must  have  materially  influenced  the  perform- 
ance of  the  indicated  act.  The  Supreme  Court  of  Iowa  has  well 
stated  the  doctrine  in  passing  upon  certain  instructions.  It 
said:  ^^^  "The  general  doctrine  of  the  instructions  is  that  if  de- 
fendant, with  full  knowledge  of  the  facts  out  of  which  the  forfeit- 
ure of  the  policy  arose,  neglected  to  declare  its  intention  of  in- 
sisting on  the  forfeiture,  but,  by  its  acts,  recognized  and  treated 
the  policy  as  a  valid  and  subsisting  contract  between  it  and  plain- 
tiff, and  induced  him  to  act  in  that  belief,  it  is  precluded  now 
from  insisting  on  the  forfeiture.  This  doctrine  is  excepted  to  by 
defendant.  Its  position  is  that  to  constitute  a  waiver  of  the  provi- 
sions of  the  policy  providing  for  the  forfeiture,  the  acts  relied 
on  must  be  attended  with  such  equitable  circumstances  as  would 
create  an  estoppel ;  and,  as  plaintiff  was  not  induced  by  the  acts 
in  question  to  in  any  manner  change  his  position  with  reference 
to  the  subject  of  the  negotiation,  and  as  the  acts  were  done  after 
the  forfeiture  occurred,  they  do  not  create  an  estoppel.  We  think, 
however,  that  this  position  is  not  tenable.  The  principle  on  which 
the  waiver  of  a  forfeiture  has  been  maintained  in  such  cases  is 
undoubtedly  similar  to  that  of  estoppel.  It  was  so  held  by  this 
court  in  Viele  v.  Germania  Ins.  Co.'^^  But  we  think  it  is  not  true 
that  such  waiver  can  be  created  only  by  such  acts  or  conduct  as 
would  create  a  technical  estoppel.  Neither  forfeitures  nor  estop- 
pels are  favored  by  the  law,  and  it  follows  necessarily  from  this 
consideration  that  the  waiver  of  a  forfeiture  may  be  sustained  by 
circumstances  which  do  not  present  the  strong  equities  which 
would  be  required  to  create  an  estoppel.  When  plaintiff  asserted 
a  claim  under  the  policy  for  the  loss,  and  defendant  was  informed 

351  Hollis  V.  State  Ins.  Co.,  65  la.  454.  The  same  rule  is  laid  down  In 
Burnham  v.  Interstate,  etc.,  Co.,  117  Mich.  142;  75  N.  W.  445;  New  York 
Life  Ins.  Co.  v.  Baker,  49  U.  S.  App.  690;  27  C.  C.  A.  658;  83  Fed.  647; 
affg.  7  Fed.  550. 

352  26  la.  55. 
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of  the  facts  out  of  which  the  forfeiture  grew,  it  had  the  right  at 
once  to  treat  the  contract  as  at  an  end.  If  it  had  elected  simply 
to  remain  silent,  perhaps  a  waiver  could  not  have  been  inferred 
from  its  silence.  But  if  with  knowledge  of  the  circumstances,  it 
continued  to  treat  the  contract  as  of  binding  force,  and  induced 
plaintiff  to  act  in  that  belief,  the  rule  holding  that  it  thereby 
waived  the  forfeiture  is  a  very  just  one.  We  think,  therefore, 
that  the  general  doctrine  of  the  instructions  is  correct,  and  it  is 
well  sustained  by  the  authorities."  ^^*  There  can  be,  however,  no 
waiver  of  a  stipulation  in  an  agreement -unless  with  knowledge 
of  the  circumstances,^^'  consequently  false  representations  in  pro- 
curing the  policy  are  not  waived  by  demanding  additional  proofs 
of  loss,  the  fact  that  the  representations  were  false  not  being 
known  to  the  company  when  it  made  such  a  demand.^^^  Where 
the  policy  provided  for  a  payment  in  case  of  death  while  under 
the  influence  of  liquor,  that  the  company  should  only  be  liable  for 
one-tenth  of  the  amount  and  the  body  of  the  insured  was  found, 
after  which  notice  of  death  was  given,  and  the  company  tendered 
one-tenth  of  the  amount  of  the  insurance,  such  tender  was  a 
waiver  of  the  condition  requiring  notice  within  ten  days.^'^ 

A  denial  of  all  liability  on  the  ground  that  the  policy  did  not 
cover  the  injury  was  not  a  waiver  of  the  provision  requiring  im- 
mediate notice,''^  and  where  a  company  is  sued  for  an  alleged 
loss,  denies  the  same,  it  does  not  waive  proof  of  the  notice  of  the 
loss.^^*  A  provision  requiring  proof  of  loss  within  sixty  days 
is  waived  where  the  insurer  within  sixty  days  denies  liability  on 

351  Titus  V.  Glens  Falls  Ins.  Co.,  81  N.  Y.  410;  Insurance  Co.  v.  Norton, 
96  U.  S.  234;  Webster  v.  Phoenix  Ins.  Co.,  36  Wis.  67;  Northwestern  Mut. 
L.  Ins.  Co.  V.  Germania  Ins.  Co.,  40  Wis.  453;  Cannon  v.  Home  Ins.  Co.,  53 
Wis.  585. 

355  Bennecke  v.  Conn.  Mut.  L.  Ins.  Co.,  105  U.  S.  355;  Ronald  v.  Mut. 
Reserve  F.  L.  Ass'n,  132  N.  Y.  378;  30  N.  E.  739. 

356  Ryan  V.  Springfield  F.  &  M.  Ins.  Co.,  46  Wis.  671;  Phillips  v.  Grand 
River,  etc.,  Ins.  Co.,  46  Up.  Can.  Q.  B.  334. 

353  Canadian  Ry.  Ace.  Ins.  Co.  v.  Haynes,  44  Can.  Sup.  Ct.  R.  386;  affg. 
20  Manitoba  R.  60. 

357  Aetna  Life  Ins.  Co.  v.  Fitzgerald,  165  Ind.  317;  75  N.  E.  362;  1  L.  R. 
A.  (N.  S.)  422. 

358  Western  Travelers  Ace.  Ass'n  v.  Tomson,  72  Neb.  661;  103  N.  W.  695; 
reversing  101  N.  W.  341. 
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grounds  other  than  failure  to  furnish  proofs.^^'    Where  a  bene- 
ficiary is  led  by  the  insurer  to  go  to  substantial  expense  in  fur- 
nishing proofs  the  insurer  is  estopped  from  claiming  that  the 
time  for  such  proofs  has  expired,  and  furnishing  blank  forms  for 
proofs  without  specific  reference  to  the  defense  the  company  re- 
lies on,  works  an  estoppel.^*"     The  provision  of  the  statute  of 
Missouri  providing  that  proofs  must  be  furnished  within  ninety 
days  in  order  to  obtain  the  benefit»of  extended  insurance  can  be 
waived.^"     Where  the  contract  provided  that  no  action  should 
be  maintained  on  the  certificate  until  after  proofs  of  death  and 
claimant's  right  to  benefits  should  have  been  made  and  passed  on, 
the  Court  held,^^^  that  pleading  inconsistent  defenses  or  by  denial 
of  liability  in  the  answer  did  not  waive  such  proofs.    The  Court 
said:    "The  court  below  was  also  of  the  opinion  that,  even  if  the 
contract  introduced  required  plaintiffs  to  furnish  proof  of  loss 
before  a  cause  of  action  accrued  therein,  defendant,  by  pleading 
inconsistent  defenses  and  by  denying  all  liability  in  the  answer 
waived  proof  of  loss.    We  are  unable  to  hold  the  defenses  incon- 
sistent.    They  might  all  be  true.     Although  the  insurance  may 
have  been  procured  by  fraud,  there  may  also  have  been  default 
in  the  payment  of  assessments,  and  a  failure  to  furnish  proofs  of 
loss  as  well.^^'     Nor  did  defendant  by  denial  of  liability  in  its 
answer  waive  proof  of  loss.    The  denial  of  liability,  to  be  effect- 
ive as  a  waiver,  must  precede  the  institution  of  suit.    There  is  no 
proof  of  such  denial,  and  whatever  averments  of  non-liability  the 
answer  contains  are  met  by  the  general  denial  in  the  reply.    *A 
party  cannot  be  allowed  to  rely  on  allegations  found  in  his  adver- 
sary's pleadings  to  make  out  his  cause  of  action  or  defense,  and 
at  the  same  time  put  these  allegations  in  issue  by  denials. ''" 
Under  any  proper  view  of  the  pleadings  and  proof  we  believe  it 

359  Continental  Ins.  Co.  v.  Chance  (Okla.),  150  Pac.  114. 

360  Shearlock  v.  Mutual  Life  Ins.  Co.,  193  Mo.  App.  430;   182  S.  W.  89. 

361  Shearlock  v.  Mutual  Life  Ins.  Co.,  supra. 

362  Abramovitz  v.  National  Council  K.  &  L.  of  S.  (Minn.),  159  N.  W.  624. 

363  Gammon  v.  Canfield,  42  Minn.  368;  44  N.  W.  125;  Lane  v.  Insurance 
Co.,  50  Minn.  227;  52  N.  W.  649;  17  L.  R.  A.  197;  Minneapolis  Threshing 
Co.  V.  Peters,  112  Minn.  429;  128  N.  W.  578;  McAlpine  v.  Fidelity  & 
Casualty  Co.,  158  N.  W.  967. 

s6*Mosness  v.  Insurance  Co.,  50  Minn.  341;  52  N.  W.  932. 
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to  have  appeared,  when  the  parties  rested,  that  there  had  been 
no  waiver  of  the  condition  precedent  to  the  institution  of  suit 
contained  in  the  certificate." 

§  608.    The  Same  Subject  Continued — ^Waiver  Before  Loss. — 

In  a  recent  case,^^^  the  Missouri  Court  of  Appeals  went  far  in 
'holding  that  the  company  had  waived  the  requirement  of  the 
statute  of  that  state  that  proofs  must  be  furnished  within  a  cer- 
tain time.  In  that  case  the  annual  premium  on  the  policy  was 
paid  to  March,  1907,  when  default  was  made.  Prior  to  the  lapse 
of  the  policy  in  1906,  the  insured  and  beneficiary  had  obtained 
a  loan  from  the  company  on  the  pledge  of  the  policy.  The  loan 
agreement  provided  that  if  any  premium,  or  interest,  on  the  loan 
was  not  paid  on  the  date  when  due  the  pledge  should  be  fore- 
closed by  the  application  of  the  reserve  on  the  policy.  The  in- 
sured failed  to  pay  the  premium  due  March,  1907,  as  well  as  the 
interest.  Thereupon  the  policy  by  its  terms  lapsed  and  the  de- 
fendant foreclosed  the  pledge  of  the  policy  by  deducting  the 
amount  of  the  loan  from  the  reserve.  Under  the  statute  of  Mis- 
souri the  loan  could  not  be  satisfied  in  this  way,  but  the  insured 
was  entitled  to  extended  insurance  provided  notice  and  proofs  of 
death  were  furnished  within  ninety  days  from  the  death.  The 
insured  died  within  the  term  of  extended  insurance  but  no  de- 
mand was  made  of  the  company,  or  proofs  furnished,  until  sev- 
eral years  after  the  death.  In  its  opinion  the  court  said :  ' '  The 
plaintiff  claims  -a  waiver  of  this  provision  of  the  statute,  requir- 
ing proofs  of  loss  within  ninety  days,  on  the  ground  that  soon 
after  default  was  made  in  the  payment  of  premium,  but  before 
the  insured's  death,  the  defendant  took  the  action  specified  in  its 
letter  under  date  of  September  5,  1907,  and  gave  notice  thereof 
to  the  insured,  as  follows:  'Dear  Sir:  By  a  loan  agreement 
executed  the  28th  day  of  March,  1906,  the  above  policy  on  the  life 
of  Henry  M.  Mun  was  pledged  to  and  deposited  with  the  New 
York  Life  Insurance  Company  as  collateral  security  for  a  cash 
loan  of  $270.  The  premium  and  interest  due  on  sajd  policy  on 
the  25th  day  of  March,  1907,  not  having  been  paid,  the  principal 
of  said  loan  became  due  and  has  been  settled  according  to  the 
terms  of  the  policy  and  the  policy  has  no  further  value. '    This  is 

365  Mun  V.  New  York  Life  Ins.  Co.  (Mo.  App.),  181  S.  W.  606. 
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a  clear  denial  of  defendant's  liability  on  this  policy,  and  there  is 
no  doubt  as  a  general  proposition  that  if  an  insurance  company 
denies  all  liability  on  a  policy  before  the  time  expires  for  furnish- 
ing proofs  of  loss,  then  it  thereby  waives  the  furnishing  of  such 
proofs.  The  company  cannot  require  proofs  of  loss  to  be  fur- 
nished when  it  is  saying  that  nothing  will  be  paid  even  if  such, 
proofs  are  furnished.'*^  In  "Walker  v.  Knights  of  Maccabees,'*'' 
the  court  held:  'The  contention  that  there  should  be  proofs  of 
loss  in  the  face  of  such  action  and  such  plea  is  like  saying:  ""We 
want  proofs  of  loss,  but  we  won't  pay  you  when  you  make  them.'' 
Whenever  it  appears  from  the  declarations  of  the  insurance  com- 
pany that  it  has  determined  not  to  pay  the  (insurance)  policy 
even  though  proofs  of  death  are  furnished,  then  such  proofs  are 
useless  and  unnecessary.'^*  To  this  defendant  replies  that  its 
letter,  denying  liability,  cannot,  in  the  present  case,  be  held  to 
effect  a  waiver  for  that  this  letter  was  written  before  the  in- 
sured 's  death,  and  consequently  before  any  right  of  the  company 
to  receive,  or  obligation  of  the  beneficiary  to  furnish,  proofs  of 
loss  arose;  that  a  waiver  can  only  apply  to  an  existing  right.'" 
This  principle  cannot  apply  to  the  facts  here.  This  letter,  con- 
taining a  denial  of  all  liability,  was  written  after  default  was 
made  in  the  payment  of  premium,  and  after  the  Missouri  non- 
forfeiture statute  had,  whether  defendant  was  willing  or  not,  con- 
verted this  policy  into  temporary  insurance  for  the  full  amount 
thereof.  Plaintiff  as  beneficiary  thien,  and  without  anything  fur- 
ther being  done  by  her  or  the  insured,  at  least  before  his  death, 
became  entitled  to  recover  on  this  policy  in  the  event  the  insured 
died  within  the  term  of  temporary  insurance.  This  was  a  valuable 
right,  which  defendant  denied,  and  had  in  effect  said  it  would 
never  pay  anything  on  this  policy,  even  if  the  insured  died  within 
such  time,  and  that  it  would  be  useless  for  plaintiff  to  make  claim 

366  Fisher  v.  K.  &  L.  of  H.,  190  Mo.  App.  606,  614;  176  S.  W.  269;  McLeod 
V.  Ins.  Co.,  190  Mo.  App.  653;   176  S.  W.  234. 

367  177  Mo.  App.  50,  53;  163  S.  W.  274. 

sssMcComas  v.  Insurance  Co.,  56  Mo.  576;  Crenshaw  v.  Ins.  Co.,  71  Mo. 
App.  50;  Dolan  v.  Ins.  Co.,  88  Mo.  App.  666;  Brashear  v.  Patriots,  161  Mo. 
App.  566;  144  S.  W.  163;  Winter  v.  Supreme  Lodge,  96  Mo.  App.  1;  69 
S.  W.  662. 

369  29  Am.  &  Eng.  Enc.  of  Law,  1092;  United  Firemen's  Ins.  Co.  v. 
Thomas,  82  Fed.  406,  409;   27  C.  C.  A.  42;  47  L.  R.  A.  450. 
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therefor.  'To  use  a  term  taken  from  the  law  of  dower,  the  plain- 
tiff had  an  'inchoate'  right  to  claim  and,  on  furnishing  proofs  of 
loss,  to  demand  the  amount  of  the  policy  when  her  right  became 
consummate  upon  the  death  of  her  husband  within  the  term  of 
the  temporary  insurance.  We  see  no  reason  why  defendant  by 
notifying  plaintiff  that  it  denied  her  right  to  receive,  and  that  it 
never  would  pay  anything  on  this  policy,  even  if  her  husband  died 
within  the  limited  period  of  temporary  insurance,  did  not  render 
her  furnishing  proofs  of  death  a  useless  act,  and  furnish  every 
element  of  waiver.  Whether  the  denial  of  all  liability  was  before 
or  after  her  claim  became  due  is  immaterial.  An  examination  of 
the  facts  in  Walker  v.  Knights  of  Maccabees,  supra,  will  dis- 
close that  the  only  proof  of  death  of  the  insured  arose  from  the 
presumption  of  seven  years'  absence  after  his  disappearance  in 
1902,  and  in  such  case  the  date  of  death,  so  far  as  furnishing 
proofs  of  loss  is  concerned,  is  presumed  to  be  the  end  of  such 
period,  or  1909.'"'  The  action  of  the  insurer  in  denying  liability 
was  in  1904,  and  long  before  the  claim  matured,  but  the  court 
had  no  difficulty  in  holding  that  the  denial  of  all  liability  before 
the  insured's'  death  constituted  a  waiver  of  proof  of  loss  after 
his  death.  It  is  true  that  the  letter,  denying  liability  in  the  pres- 
ent case,  was  directed  to  the  insured,  rather  than  the  beneficiary, 
but  they  were  husband  and  wife,  living  together.  She  had  joined 
with  him  in  making  the  Joan  which  defendant  claimed  had  con- 
sumed the  reserve  value  of  the  policy.  This  letter  was  left  in 
her  possession  at  his  death,  and  by  her  produced  at  the  trial.  If 
notice  directly  to  her  of  the  defendant's  denial  of  liability  is 
necessary  to  excuse  her  failure  to  furnish  proofs  of  loss,  which 
we  do  not  decide,  the  evidence  Justified  such  a  finding." 

§  609.  Other  Acts  of  Insurer  in  Regard  to  Proofs  of  Loss 
amounting  to  Waiver  of  Particular  Requirements. — In  treating 
of  the  subject  of  proofs  of  loss,"^  we  referred  to  a  few  of  the 
most  elementary  rules  of  waiver  and  estoppel  which  are  now  so 
well  established  as  to  be  axiomatic.  Some  have  indeed  never 
been  questioned.  The  first  of  these  is  that  when  proofs  are  made 
in  time,  the  company  must  point  out  specifically  its  objections 

370  Kauz  V.  Great  Council,  13  Mo.  App.  1,  12;  69  S.  W.  662. 

371  Ante,  §  576  et  seq. 
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thereto,  or  it  will  be  estopped  to  say  that  the  proofs  are  insuffi- 
cient ;  if  it  makes  specific  objections  it  waives  all  others  and  if  the 
proofs  are  corrected  so  as  to  obviate  the  objections  made  and 
they  are  still  not  satisfactory,  its  objections  must  again  be  stated 
within  the  timei  limited  for  making  proofs  or  it  will  be  estopped. 
The  company  must  point  out  the  defects  in  the  proofs  of  loss 
within  a  reasonable  time.'''^  Requiring  additional  proof  is  no 
waiver  of  defense  of  suicide,^'''  but,entering  the  policy  on  the 
books  as  forfeited  is  waiver  of  proofs  of  loss.^'^  Mere  silence 
cannot  often  be  construed  to  be  a  waiver,  but  generally  the  re- 
verse."^ Silence  is  not  a  waiver  if  the  proofs  are  received  after 
the  stipulated  time.'^^  Nor  are  defects  in  the  proofs  waived  by  a 
mere  rejection  of  the  claim  of  the  insured,  it  not  appearing  on 
what  ground  it  was  rejected ;  ^'^  but  otherwise  if  the  cause  of  re- 
jection did  appear  and  such  cause  was  not  for  defects  in  the 
notice  or  statement  of  loss.^"  The  disclaimer  of  all'  liability,  or 
the  placing  of  a  refusal,  to  pay  on  other  grounds  than  the  failure 

372  Phoenix  Ins.  Co.  v.  Tucker,  92  111.  64;  Fire  Ins.  Co.  v.  Felrath,  77 
Ala.  194;  Planters'  M.  Ins.  Co.  v.  Engle,  52  Md.  468;  Butterworth  v.  West- 
ern Assur.  Co.,  132  Mass.  489;  Elliot,  etc.,  Bank  v.  Commercial  Union  Ins. 
Co.,  142  Mass.  142;  Mercantile  Ins.  Co.  v.  Holthaus,  43  Mich.  423;  Swan  v. 
Liverpool,  etc.,  Ins.  Co.,  52  Miss.  704;  Am.  L.  Ins.  Co.  v.  Mahone,  56  Miss. 
180;  Breckenridge  v.  Am.  Central  Ins.  Co.,  87  Mo.  62;  Hibernia  M.  F.  Ins. 
Co.  V.  Meyer,  39  N.  J.  L.  482;  Titus  v.  Glens  Falls  Ins.  Co.,  81  N.  Y.  410; 
Continental  L.  Ins.  Co.  v.  Rogers,  119  111.  474;  10  N.  E.  242;  Meyers  v. 
Council  Bluffs  Ins.  Co.,  72  la.  176;  33  N.  W.  453;  Ben  Franklin  P.  Ins.  Co. 
V.  Flynn,  98  Pa.  St.  627,  and  other  cases  too  numerous  to  mention. 

373Bachmeyer  v.  Mut.  R.  F.  L.  Ass'n,  82  Wis.  255;   62  N.  W.  104. 

374  Equitable  Life  Assur.  Soc.  v.  Winning,  7  C.  C.  A.  359;   58  Fed.  541. 

375  Ayers  v.  Hartford  F.  Ins.  Co.,  17  la.  176;  Keenan  v.  Miss.,  etc.,  Ins. 
Co.,  12  la.  126;  Susquehanna  M.  F.  Ins.  Co.  v.  Hallock  (Pa.),  14  Atl.  167; 
Androveno  v.  Mutual  R.  F.  L.  Ass'n,  38  Fed.  806. 

376  Knickerbocker  Ins.  Co.  v.  Gould,  80  111.  388;  Bell  v.  Lycoming  F.  Ins. 
Co.,  19  Hun.  238;  St.  Amand  v.  La.  Cie  D' Assurance,  9  Quebec  L.  R.  162; 
Daniels  v.  Equitable  F.  Ins.,  50  Conn.  551;  Mueller  v.  Southside  F.  Ins.  Co., 
87  Pa.  St.  399;  Mason  v.  Andes  Ins.  Co.,  25  Up.  Can.  C.  P.  37;  O'Connor  v. 
Commercial,  etc.,  3  Russ.  &  C,  etc.  (Nova  Scotia)  119;  Central  City  Ins. 
Co.  V.  Gates,  86  Ala.  558;  6  Sou.  83. 

377  Spooner  v.  Vermont  M.  F.  Ins.  Co.,  53  Vt.  156. 

378  McMasters  v.  Westchester  Co.  M.  Ins.,  25  Wend.  379;  Graves  v.  Wash- 
ington M.  Ins.  Co.,  12  Allen  391.  But  this  case  of  Spooner  v.  Vermont, 
etc.,  Ins.  Co.,  supra,  does  not  seem  to  be  logically  correct. 
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to  furnish  proofs,  is  a  waiver  of  such  proofs,  and  they  need  not, 
under  such  circumstances  be  furnished.^'^  An  adjustment  of 
the  loss  and  a  promise  to  pay  estops  the  company  from  denying 
its  liability.^^*  Eeceipt  of  proofs  and  an.  admission  of  liability 
will  not  estop  the  company  if  the  breach  of  condition  was  un- 
known at  the  time.^'^  Nor  the  mere  furnishing  the  blank 
forms ;  ^'^  nor  negotiating  for  a  settlement.^*'  But  an  unreason- 
able retention  of  the  proofs  without  objection  is  a  waiver  of  the 
limitation  of  time  for  suit.'**  And  if  the  policy  provides  that 
notice  of  loss  shall  be  given  within  a  longer  time  than  that  re- 
quired under  a  statute,  the  statutory  require^ient  is  waived."' 
But  a  company  cannot  take  advantage  of  any  delays  or  failures 
on  the  part  of  the  insured  to  comply  with  the  requirements  of  the 

379  Covenant  Mut.  Ben.  Ass'n  v.  Spies,  114  111.  463;  Grattan  v.  Metro- 
politan L.  Ins.  Co.,  80  N.  Y.  281;  Aetna  Ins.  Co.  v.  Sliryer,  85  Ind.  362; 
Carson  v.  German  Ins.  Co.,  62  la.  433;  Phoenix  Ins.  Co.  v.  Adams  (Ky.)^ 
8  Ky.  532;  Daul  v.  Firemen's  Ins.  Co.,  35  La.  Ann.  98;  Home  Ins.  Co.  v. 
Gaddis,  3  Ky.  L.  159  (Ky.  Ct.  App.);  Aurora,  etc.,  Ins.  Co.  v.  Kranich,  36 
Mich.  289;  Rokes  v.  Amazon  Ins.  Co.,  51  Md.  512;  Planter's  Ins.  Co.  v.  Com- 
fort, 50  Miss.  662;  German-Am.  Ins.  Co.  v.  Davidson,  67  Ga.  11;  Merchants', 
etc.,  Ins.  Co.  v.  Vining,  68  Id.  197;  Goodwin  v.  Mass.  Mut.  L.  Ins.  Co.,  73 

■>N.  Y.  480;  Kantrener  v.  Penn.  M.  L.  Ins.  Co.,  5  Mo.  App.  581;  Marston  v. 
Mass.  M.  L.  Ins.  Co.,  59  N.  H.  92;  King  v.  Hekla  F.  Ins.  Co.,  58  Wis.  508; 
Zielke  v.  Lppdon  Assur.  Corp.,  64  Id.  542;  Knickerbocker  L.  Ins.  Co.  v. 
Pendleton,  112  U.  S.  696;  Home  Ins.  Co.  v.  Baltimore  W.  Co.,  93  U.  S.  546; 
Payn  v.  Mut.  Relief  Soc,  6  N.  Y.  St.  R.  365;  17  Abb.  N.  C.  53;  Penn  F.  Ins. 
Co.  V.  Dougherty,  102  Pa.  St.  568;  Girard  L.  Ins.  Co.  v.  Mut.  Ins.  Co.,  97 
Pa.  St.  15;  Kansas  Protective  Union  v.  Whitt,  36  Kan.  760;  14  Pac.  275; 
Lazensky  v.  Sup.  Lodge  K.  of  H.,  31  Fed.  592,  and  many  others.  See  ante, 
§  576. 

380  Fishback  v.  Phoenix  Ins.  Co.,  54  Cal.  422;  Simpson  v.  Windham,  etc., 
Ins.  Co.,  57  N.  H.  160;  Greenfield  v!  Mass.  Mut.  L.  Ins.  Co.,  47  N.  Y.  430; 
Smith  V.  Glens  Falls  Ins.  Co.,  62  N.  Y.  85;  Reed  v.  McLaughlin,  2  Han. 
(N.  B.)  128;  Levy  V.  Peabody  Ins.  Co.,  10  W.  Va.  560. 

381  Stuart  V.  Mut..  Res.  L.  Ass'n,  78  Hun.  191;  28  N.  Y.  Supp.  944;  Sharpe 
V.  Commercial  Trav.  Ass'n,  139  Ind.  92;  37  N.  E.  353;  Hubbard  v.  Mut.  R. 
F.  L.  Ass'n,  80  Fed.  681. 

382Callies  v.  Modern  Woodmen,  98  Mo.  App.  521;   72  S.  W.  713. 

383  Hughes  v.  Wisconsin  Odd  Fellows,  etc.,  Ass'n,  98  Wis.  292;  73  N.  W. 
1015. 

384  Thomas  v.  Guaranty,  etc.,  Co.,  73  Mo.  App.  371;  Stambler  v.  Order 
Pente.,  159  Pa.  St.  492;  28  Atl.  301. 

385  Ellis  V.  Mass.  M.  L.  Ins.  Co.,  113  Cal.  612;  45  Pac.  988. 
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contract  which  are  caused  by  its  own  acts  or  those  of  its  offi- 
(jgpg  386  ^  condition  that  no  agent  can  waive  the  provisions  of 
the  policy  except  hy  indorsement  does  not  apply  to  proofs  of 
loss.^" 

Any  action  of  the  insurer  in  negotiating  for  a  settlement  or  any 
conduct  leading  the  insured  to  believe  that  the  claims  will  be 
paid  without  suit,  estops  the  company  from  taking  advantage  of 
the  provision  in  the  policy  limiting  the  time  for  bringing  suit.^^' 

§  610.    When  Insurer  is  Precluded  From  Certain  Defenses. — 

It  has  been  also  held  that  when  sued  upon  a  policy  the  company 
cannot  make  any  objections  to  paying  a  loss  that  are  different 
from  or  additional  to  those  which  is  stated  when  it  refused  to 
pay.^^'  An  insurance  company,  however,  is  not  deprived  of  the 
defense  of  breach  of  warranty  because,  when  a  claim  is  first  pre- 
sented, while  denying  its  liability,  it  omits  to  disclose  the  ground 
of  defense  or  states  another  ground  than  that  on  which  it  finally 
relies;  there  must  be  in  addition  evidence  justifying  a  finding 
that  with  full  knowledge  of  the  facts,  there  was  an  intention 
to  abandon  or  not  to  insist  upon  such  defense,  or  that  it  was  pur- 
posely concealed  under  circumstances  calculated  to,  and  which 

388  Railway  OflScials,  etc.,  Co.  v.  Armstrong,  22  Ind.  App.  406;  53  N.  E. 
1037. 

387  Am.  F.  Ins.  Co.  v.  Sisk,  9  Ind.  App.  305;  36  N.  E.  659. 

388  Stanley  v.  Sterling  Mut.  Life  Ins.  Co.,  12  Ga.  App.  475;  77  S.  E.  664; 
Continental  Casualty  Co.  v.  Hunt,  53  Ind.  App.  657;  101  N.  E.  519. 

389  Castner  v.  Farmers'  Mut.  Ins.  Co.,  50  Mich.  273;  Brink  v.  Hanover  F. 
L.  Ins.  Co.,  80  N.  Y.  108;  Wolf  v.  District  Grand  Lodge,  etc.,  102  Mich.  23; 
60  N.  W.  445;  National  Life,  etc.,  Co.  v.  Whitacre,  15  Ind.  App.  506;  43 
N.  E.  905;  Smith  v.  German  Ins.  Co.,  107  Mich.  270;  65  N.  W.  236;  Blni  v. 
Smith,  36  App.  Div.  463;  55  N.  Y.  Supp.  842;  Taylor  v.'  Supreme  Lodge, 
etc.,  135  Mich.  231;  97  N.  W.  680;  Georgia  Home  Ins.  Co.  v.  Allen,  128  Ala. 
451;  30  Sou.  537;  Moore  v.  National  Ace.  Soc,  38  Wash.  31;  80  Pac.  171; 
Mayes  v.  National  Council  K.  &  L.  of  G.,  92  Kan.  841;  142  Pac.  290;  Snyder 
V.  Supreme  Ruling  Frat.  Mystic  Circle,  122  Tenn.  248;  122  S.  W.  981;  Gen- 
eral Ace.  Ins.  Co.  V.  Tayes,  52  Tex.  Civ.  App.  272;  113  S.  W.  990.  But  see 
Hart  V.  Fraternal  Alliance,  108  Wis.  490;  84  N.  W.  851.  And  to  the  con- 
trary is  Weston  v.  State  Mut.  Life  Assur.  Soc,  234  111.  492;  84  N.  E.  1073; 
affg.  137  111.  App.  319. 
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actually  did,  mislead  the  other  party  to  his  injury.''"  And  a 
party  to  a  litigation  cannot  be  confined  to  the  position  first  taken 
by  him  and  out  of  which  the  litigation  arose  if  he  took  such  posi- 
tion under  a  mistake  of  facts  that  was  due  to  the  want  of  infor- 
mation which  the  other  party  ought  to  have  given  him.^'^  An 
offer  to  compromise  can  never  estop  the  party  making  it  from 
setting  up  any  defense,  or  asserting  any  right  to  which  the  offer 
relates,''^  but  by  paying  the  amount  due  on  a  policy  the  company 
waives  all  questions  as  to  the  validity  of  the  contract  which  it 
had  the  means  of  raising  when  it  paid,  except  fraud."'  Delivery 
of  a  check  estops  the  company  from  claiming  that  the  payee  is 
not  the  right  party.''* 

39oDevens  v.  Mechanics',  etc.,  Ins.  Co.,  83  N.  Y.  168;  Graham  v.  Fire- 
men's Ins.  Co.,  9  Daly  341;  Hubbard  v.  Mut.  Reserve,  etc.,  Ass'n,  80  Fed. 
681. 

391  Lyon  V.  Travelers'  Ins.  Co.,  55  Mich.  141. 

392  Cook  V.  Continental  Ins.  Co.,  70  Mo.  610. 

393  Metropolitan  L.  Ins.  Co.  v.  Harper,  3  Hughes  260,  citing  National 
L.  Ins.  Co.  v.  Minch,  53  N.  Y.  144;  Mutual  L.  Ins.  Co.  v.  Wager,  27  Barb. 
354.  Various  questions  of  law  relating  to  proofs  of  loss  are  discussed  in 
■Buffalo,  etc.,  Co.  v.  Knights  Templar,  etc.,  Co.,  126  N.  Y.  450;  27  N.  E.  942; 
affg.  9  N.  Y.  Supp.  346,  and  Knights  Templar,  etc.,  v.  Vail,  206  111.  484;  68 
N.  E.  1103.  As  to  estoppel  not  resulting  from  use  of  proxy.  Hill  v.  Mut. 
Reserve,  etc.,  Ass'n,  128  N.  C.  463;  39  S.  E.  56.  By  paying  a  loss  a  com- 
pany is  estopped  from  claiming  that  the  policy  was  fraudulently  obtained. 
New  York  Life  Ins.  Co.  v.  Hord,  25  Ky.  L.  1219;  77  S.  W.  380.  A  number 
of  questions  arise  as  to  the  effect  of  proofs  of  loss  after  action  brought  to 
recover  on  the  policy,  and  to  what  extent  the  assured  is  precluded  frojn 
contradicting  the  statements  therein  made,  but  this  matter  relates  more 
properly  to  evidence  and  will  be  considered  in  the  following  chapter. 
Post,  §  650. 

394  N.  W.  Mut.  L.  Ins.  Co.  v.  Kidder,  162  Ind.  382;  70  N.  E.  489. 
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CHAPTEE  XVI. 

Remedies — Actions  on  Policies — Pleading  and  Evidence — Insolvency  and 

Winding-Up. 

§  611.    Concerning  the  Subjects  of  This  fChapter. 

612.  Parties  and  Forms  of  Action  in  Suits  by  or  Against  Voluntary- 

Associations. 

613.  Remedies  of  Members  of  Beneht  Societies  Unlawfully  Expelled — 

Jurisdiction  of  Equity — Mandamus — ^Action  for  Damages. 

614.  Limitations  in  Policies  on  Time  Within  Which  Action  Must  be 

Brought  Thereon,  or  as  to  Place  of  Bringing  Suit,  or  as  to 
Issue  of  Execution. 

615.  The  Same  Subject  Continued. 

616.  When  the  Statute  of  Limitations  Applies. 

617.  When  the  Limitations  Do  Not  Attach — ^Waiver — Excuses  for  Not 

Bringing  Suit. 

618.  When  Time  of  Limitation  Begins  to  Run. 

619.  The  Same  Subject  Continued. 

620.  Condition  of  Limitation— How  Taken  Advantage  of. 

621.  Condition  of  Limitation  on  Time  of  Bringing  Suit  Not  Usual  in 

Lite  Insurance  Policies — Construction. 

622.  Conditions  Concerning  Arbitration  Seldom  Found  in  Life  Insur- 

ance Policies. 

623.  Agreements  to  Refer  to  Future  Arbitration  When  and  to  What 

Extent  Valid. 

624.  Exhausting  Remedies  Within  the  Order. 

625.  The  Same  Subject  Continued. 

626.  Parties  to  Actions  on  Insurance  Contracts. 

627.  Service  of  Process  on  Foreign  Corporations. 

628.  Pleading  in  Actions  on  Insurance  Contracts. 

629.  Declaration  or  Petition, 

630.  Pleas  or  Answers — Replications. 

631.  Actions  on  Benefit  Certificates  and  Against  Benefit  Societies  for 

Benefits — Measure  of  Damages  in  Actions  at  Law. 

632.  Evidence  in  Actions  on  Insurance  Contracts. 

633.  Presumptions. 

634.  Admissibility  of  Parol  Evidence  to  Explain  or  Modify  Answers 

of  Assured  in  the  Application. 

635.  Declarations  of  Agent. 

636.  Declarations  of  Assured. 

637.  Evidence  of  Physician  as  to  Knowledge  Acquired  in  Course  of 

Employment. 
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638.  Opinion  Evidence. 

639.  Offering  Application  in  Evidence  as  Part  of  Contract. 

640.  Evidence  of  Preliminary  Negotiations  or  Agreements. 

641.  When  Parol  Evidence  Admissible. 

642.  Canvassing  Documents — Prospectuses,  Kules,  etc. 

643.  Evidence  of  Usage. 

644.  Construction  of  Insurance  Policies. 

645.  Burden  of  Proof. 

646.  Evidence  of  Age. 

647.  Evidence  of  Death. 

648.  The  Same  Subject-^Disappearances. 

649.  Presumptions  and  Evidence  in  Cases  of  Death  in  Same  Calamity. 

650.  Proofs  of  Loss  as  Evidence. 

651.  The  Same  Subject. 

652.  Foreign   Insurance   Companies   May   Remove   Cases   to  Federal 

Courts. 

653.  Retaliatory  Legislation. 

654.  Insurance    Companies    Subject    to    Insolvency   and   Bankruptcy 

Laws  Like  Other  Corporations. 

655.  Winding-Up  by  Insurance  Commissioner — Special  Deposit  With 

State — Insolvency  of  Mutual  Company — Effect  of  Charter  Pro- 
visions. 

656.  Attachments  of  Company's  Property. 

657.  Receivers  of  Insurance  Companies. 

658.  The  Same  Subject  Continued. 

659.  Insolvent  Life  Insurance  Companies — Status  of  Policyholders. 

660.  The  Same  Subject  Continued. 

661.  Insolvent  Benefit  Societies. 

662.  The  Same  Subject — Receivers  of  Benefit  Societies. 

663.  On  Dissolution  of  a  Mutual  Insurance  Company  Surplus  Assets 

After  Creditors  Are  Paid  Vests  in  the  State. 

§  611.  Concerning  the  Subjects  of  this  Chapter. — We  shall  not 
attempt,  within  the  limits  of  this  single  chapter,  to  discuss  at 
length  all  the  matters,  or  examine  all  the  cases,  relating  to  reme- 
dies, practice,  pleading  and  evidence  in  suits  upon  insurance  con- 
tracts. Such  a  discussion  would  require  a  volume  for  nearly 
every  insurance  ease  decides  points  of  pleading,  evidence,  or  ini- 
structions  to  the  jury.  If  it  were  even  possible  to  do  this,  it 
would  not  be  desirable,  for  the  various  States  have  different 
methods  of  procedure,  and  remedies  and  practice  are  not  uniform ; 
many  of  the  decisions  involve  local  questions  only,  and  are  of  no 
general  value.  We  can  only  refer  to  certain  primary  rules  and 
cite  authorities  bearing  on  general  principles,  leaving  the  practi- 
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tioner  to  supplement  what  may  here  be  said  by  reference  to  local 
statutes  and  decisions.  There  is  no  reason  why  remedies,  or  plead- 
ings, or  evidence  in  suits  upon  insurance  contracts  should  be  ex- 
ceptions and  governed  by  special  rules.  In  fact,  the  same  funda- 
mental and  general  principles  apply  to  remedies  upon  insurance 
policies  as  to  those  upon  other  contracts.  The  eases  here  to  be 
referred  to  or.  examined  are  simply  the  application  of  general 
principles  to  individual,  or  special,  conditions  of  facts.  We  have 
necessarily,  in  the  preceding  chapters,  often  spoken  incidentally, 
and  sometimes  directly,  of  many  matters  which,  perhaps,  might 
have  been  more  properly  reserved  until  now,  for  it  is  difficult  to 
omit  reference  to  questions  of  remedies,  procedure  or  evidence, 
when  they  have  been  discussed  in  connection  with  other  subjects. 
What  is  to  be  here  written,  therefore,  may  sometimes  be  supple- 
mentary to  what  has  gone  before  and  it  is  to  be  taken  in  connec- 
tion therewith.  The  various  matters  considered  in  this  chapter  are 
also,  to  a  great  extent,  inharmonious  and  disjunctive,  but  it 
seemed  best  to  here  collect  all  the  cases  ot  general  value  bearing 
on  points  not  before  discussed,  as  well  as  those  relating  to  the  sub- 
jects mentioned  in  the  title. 

§  612.  Parties  and  Forms  of  Action  in  Suits  by  or  Against 
Voluntary  Associations. — In  what  way  suits  shall  be  brought  by 
or  against  voluntary,  unincorporated  associations,  and  whether 
all  the  members  of  such  society  shall  be  made  parties,  or  only 
its  president  or  treasurer,  is  sometimes  regulated  by  statute ; ' 
but  generally  the  question  of  parties  and  form  of  action  are  de- 
termined as  in  ordinary  cases.  Voluntary  associations  are  recog- 
nized by  the  common  law  and  the  right  of  members  to  sue  in  be- 
half of  themselves  and  others  in  matters  pert-aining  to  or  affect- 

5  Laws  N.  y.  1851,  ch.  455,  §  1;  Ebbinghausen  v.  Worth  Club,  4  Abb. 
N.  C.  300;  Austin  v.  Searing,  16  N.  Y.  112;  April  v.  Beard,  52  N.  Y.  Supp. 
973;  Boston,  etc.  v.  Brooklyn,  etc.,  75  App.  Div.  145;  77  N.  Y.  Supp. 
373.  As  to  form  of  action  in  Pennsylvania,  see  Paul  v.  Keystone  Lodge, 
3  W.  N.  C.  408;  Luders  v.  Volp,  8  W.  N.  C.  417;  Kurz  v.  Eggert,  9  W. 
N.  C.  126.  And  Daniher  v.  Grand  Lodge  A.  O.  U.  W.,  10  Utah,  110;  37 
Pac.  245,  is  also  a  case  where  the  defendant  was  unincorporated.  The 
laws  of  Colorado  are  considered  in  Endowment  Rank,  etc.  v.  Powell, 
25  Colo.  154;  53  Pac.  285;  those  of  Michigan  in  U.  S.  Heater  Co.  v. 
ir   -    oulders,  etc.,  129  Mich.  354;  88  N.  W.  889. 
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ing  their  common  interests  has  been  sustained.^  A  voluntary  asso- 
ciation cannot  be  sued  by  name  as  such ; ''  nor  sue ;  *  nor  can- there 
be  a  judgment  against  a  voluntary  association  as  such  by  name.^ 
No  judgment  in  an  action  at  law  can  be  rendered  against  the 
Trustees  of  a  voluntary  association.^  The  custodian  of  the  funds 
of  a  voluntary  association  is  not  liable  in  an  action  at  law  brought 
against  him  by  the  holder  of  an  order  drawn  by  such  association 
on  him,  although  the  funds  appropriate  for  the  purpose  of  the 
payment  of  the  order  were  in  the  hands  of  such  custodian.^  Suit 
may  be  brought  against  some  members  of  a  voluntary  association 
without  joining  the  others.^  While  a  lodge  acting  under  a  charter 
granted  by  a  supreme  lodge,  the  latter  being  incorporated,  may 
have  power  to  sue,  its  officers  having  the  legal  title  and  holding 
property  in  trust  for  it  may  sue  to  recover  such  property.* 
Assumpsit  will  not  lie  against'  a  voluntary  association.  Suit  in 
equity  is  the  proper  procedure.^"  But  it  is  said  that  an  action 
can  be  maintained  in  the  name  of  a  voluntary  association  if  no 

BBeatty  v.  Kurtz,  2  Pet.  566;  Hears  v.  Moulton,  30  Md.  142;  Fells  v. 
Read,  3  Ves.  70;  Lloyd  v.  Loring,  6  Ves.  773;  Babb  v.  Reed,  5  Rawle 
151;  Piatt  V.  Colvin,  50  Ohio  St.  703;  36  N.  E.  735. 

7  State  V.  Staed,  64  Mo.  App.  31;  Am.  Steel  W.  Co.  v.  Wlredrawers 
Union,  etc.,  90  Fed.  598.  See  as  to  law  of  Maryland  to  the  contrary,  Little- 
ton V.  Wells,  etc.,  Counc.  98  Md.  453;  56  Atl.  798.  In  Missouri  a  recent 
statute.  Laws  1915,  p.  225,  authorize  suits  against  unincorporated  associa- 
tions by  the  name  which  they  have  adopted  or  by  which  it  is  known.  As 
to  procedure  in  Michigan  see  U.  S.  Heater  Co.  v.  Iron  Moulders  Union,  129 
Mich.  354;   88  N.  W.  889. 

8  Nichols  V.  Bardwell  Lodge,  etc.,  105  Ky.  168;  48  S.  W.  426-1091. 

9  0'Connell  v.  Lamb,  63  111.  App.  652;  Hajek  v.  Bohemian,  etc.,  Soc. 
66  Mo.  App.  568;  Methodist  Church,  etc.  v.  Clifton  (Tex.  Civ.  A.),  75  S.  W. 
732;  Moore  v.  Stemmons,  119  Mo.  App.  162;  95  S.  W.  313;  Lumber  Co.  v. 
Oliver,  65  Mo.  App.  435;  Crowley  v.  American  Soc,  etc.,  153  Wis.  13; 
19  N.  W.  734. 

1  Moore  v.  Stemons,  119  Mo.  App.  162;  95  S.  W.  313;  Crowley  v.  Ameri- 
can Soc.  etc.,  153  Wis.  13;  139  N.  W.  744. 

2Frankel  v.  Mathewson,  130  Mo.  App.  378;  109  S.  W.  830. 

sTarbell  &  Whitman  v.  Gifford,  79  Vt.  369;  65  Atl.  80;  Spaulding  v. 
Evenson,  149  Fed.  913;  affirmed  150  Fed.  517;  Barasch  v.  Riemer,  110  N. 
Y.  Supp.  1053;  59  Misc.  453. 

4  Rhodes  v.  Maret,  45  Tex.  Civ.  App.  594;  101  S.  W.  278. 

loMarscii  V.  Order  of  Americus,  233  Pa.  199;  92  Atl,  528. 
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plea  in  abatement  is  filed.^^  The  trustees  of  an  unincorporated 
society  may  also  sue  as  such  where  the  statute  authorizes  suits 
to  be  brought  by  trustees  of  an  express  trust.^^  And  the  president 
can  sue  if  authorized  by  a  resolution  of  the  association.^'  It  has 
been  held  ^*  that  the  trustees  of  a  voluntary  association  cannot 
maintain  an  action  against  an  ex-treasurer  for  the  funds  of  the 
association,  he  refusing"  to  turn  them  over  to  hi*  successor,  no 
warrant  being  drawn,  the  laws  of  |he  association  not  providing 
for  such  an  emergency.^'  Nor  by  the  treasurer.^^  But  the  mem- 
bers can  sue.^'  In  what  way  benefit  societies,  if  voluntary  asso- 
ciations merely,  are  to  be  sued  or  are  to  sue,  depends  upon 
whether  the  controversy  is  internal,  as  where  a  member  sues,  or 
external,  as  where  an  outsider  sues  or  is  sued  by  thesociety.  How 
actions  are  to  be  brought  also  depends  upon  the  way  in  which  the 
association  is  regarded,  whether  as  an  acting  corporation  or 
partnership.  The  fact  that  the  plaintiff  was  a  member  of  the 
voluntary  association  he  was  suing  at  law  has  been  held  to  be  no 
bar  to  the  action,^^  but  the  contrary  is  probably  the  better  doc- 
trine.i^  Of  these  questions  we  have  already  spoken.^"  A  lodge 
is  not  liable  in  an  action  for  an  act  of  wrong,  outside  of  the  de- 
clared and  real  purpose  of  the  association,  for  such  wrongful  act 

11  Llederkranz,  etc.,  Soc.  v.  Germania,  etc.,  Soc,  103  Pa.  St.  265;  29 
Atl.  918. 

laKuhl  V.  Meyer,  35  M.  A.  206;  42  Mo.  App.  474;  50  Mo.  App.  648; 
Hysinger  v.  Supreme  Lodge,  etc.,  42  Mo.  App;  628;  Hammerstein  v.  Par- 
sons, 38  Mo.  App.  332;   29  Mo.  App.  509'. 

13  Swain  v.  Miller,  72  Mo.  App.  946;  Nichols  v.  Bardwell  Lodge,  etc., 
105  Ky.  168;  48  S.  W.  1091. 

14  Smith  V.  Pinney,  86  Mich.  484;  49  N.  W.  305. 

15  See  also  as  to  powers  of  trustees,  ante,  §  171. 

16  Dwelle  V.  Plummer,  5  Colo.  App.  113;  37  Pac.  947. 

17  Stemmerman  v.  Llllienthal,  54  S.  C.  440;  32  S.  E.  535;  SOcieta,  etc.,  v. 
Cenni,  62  N.  J.  L.  652;  42  Atl.  743.  In  such  case  every  member  is  a  party 
plaintiff  when  they  sue  jointly,  O'Rourke  v.  Kelly,  156  Mo.  App.  91;  135 
S.  W.  1011. 

isMcCabe  v.  Goodfellow,  133  N.  Y.  89;  N.  E.  728. 

19  Huth  V.  Humboldt  Stamm,  61  Conn.  227;  23  Atl.  1084;  McMahon  v. 
Rauhr,  47  N.  Y.  67;  Warren  v.  Stearns,  19  Pick.  73. 

20  Ante,  §  §  138,  et  seg.;  Llndley  on  Partnership,  bk.  I.  ch.  1,  §  5;  Snow 
V.  Wheeler,  113  Mass.  179;  McKinley  v.  Irvine,  13  Ala.  681,  706;  Mc- 
Mahon V.  Rauhr,  47  N.  Y.  67. 
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stands  by  itself  to  be  answered  for  only  by  those  who  joined  in  its 
perpetration.^^  If  slanderous  words  are  spoken  by  a  lodge  or 
mutual  association,  of  a  member,  as  by  adopting  a  resolution  con- 
taining the  objectionable  language,  an  action  will  not  lie  against 
the  association  as  a  partnership,  but  the  redress  is  against  the 
wrong-doers  in  their  individual  capacity.^^  And  where  a  com- 
mittee, appointed  by  an  incorporated  lodge  of  a  mutual  aid  society 
to  investigate  certain  bills  incurred  for  expenses  in  sickness  and 
presented  by  a  member  for  payment,  but  not  specially  directed 
to  make  a  printed  report,  did  make  a  printed  report  which  con- 
tained libelous  matter  in  reference  to  such  member  and  placed 
copies  thereof  on  the  secretary 's  desk  at  a  regular  meeting  of  the 
society ;  and  members  took  copies  of  the  same,  which  afterwards 
came  into  the  hands  of  persons  not  members;  and  the  society 
afterwards  adopted  the  report ;  it  was  held  ^^  that  there  was  no 
publication  by  the  society  of  such  libelous  report  to  render  it 
liable  therefor,  but  whatever  was  done  in  relation  to  its  being  cir- 
culated and  printed  was  the  individual  acts  of  the  committee  and 
of  certain  members.  Words  spoken  in  the  lodge  room,  reports 
of  committees,  or  resolutions  adopted  by  the  lodge,  that  are  slan- 
derous or  libelous,  are  as  a  rule  privileged,  although  by  a  mali- 
cious publication  certain  members  responsible  therefor  might  the 
personally  liable.^*  It  is  unnecessary,  however,  to  here  consider 
further  this  and  similar  questions.  Equity  takes  cognizance  of  the 
affairs  of  voluntary  associations,  and  grants  relief  by  'treating 
them  as  partnerships,  or  otherwise,  or  by  looking  into  the  scheme 
and  compelling  conformity  to  it ;  or  reforming  it  and  enforcing  it ; 
or  if  the  plan  is  deemed  impracticable,  decreeing  a  dissolution 
and  distributing  the  funds ;  and,  speaking  generally,  it  redresses, 
as  far  as  it  can,  the  grievances  of  the  members  of  these  societies 
who  complain  to  it  of  injustice  affecting  their  pecuniary  interests 
therein.  An  action  can  be  brought  in  equity  againist  the  presi- 
dent of  a  society  as  custodian  of  its  funds  to  subject  them  to  a 

21  Snow  V.  Wheeler,  113  Mass.  179.    As  to  liability  for  injuries  received 
during  initiation  see  ante,  §  84. 

22  Gilbert  v.  Crystal  Fountain  Lodge,  80  Ga.  284;   4  S.  E.  905. 

23  De  Senancour  v.  Societe  La  Provoyance,  146  Mass.  616;   16  N.  E.  553. 
24Shurtleff  v.  Stevens,  51  Vt.  501;  Kirkpatrick  v.  Eagle  Lodge,  26  Kan. 

384;   Fawcett  v.  Charles,  13  Wend.  474;   Streety  v.  Wood,  15  Barb.  105. 
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debt  of  the  society,^  ^  and  the  trustees,  if  non-resident,  are  not 
necessary  parties.^*  Service  on  the  president  and  secretary  is 
good.^'  The  general  rules  of  equity  apply  and  benefit  societies 
iu  the  eye  of  law,  are,  if  not  incorporated,  to  be  governed  and 
aided,  or  wound  up  and  their  affairs  settled,  as  in  the  case  of 
other  voluntary  associations.^^  If  a  bill  is  filed  to  distribute  the 
funds  of  a  voluntary-  association  formed  for  social  and  charitable 
purposes  among  its  members,  a  decree  will  not  be  granted  unless 
it  clearly  appears  that  its  operations  have  ceased,  its  objects  en- 
tirely failed  and  its  purposes  abandoned.^'  The  migratory  head- 
quarters of  an  association  cannot  control  jurisdiction,  the  domicile 
governs.^" 

§  613.  Remedies  of  Members  of  Benefit  Societies  Unlawfully 
Expelled:  Jurisdiction  of  Equity:  Mandamus:  Action  for 
Damages. — The  courts  have  frequently  been  called  upon  to  re- 
store members  of  benefit  societies  who  have  been  expelled  unlaw- 
fully, or  are  threatened  with  unlawful  expulsion.  In  another 
place  '^  we  have  consideerd  the  general  principles  governing  the 
expulsion,  or  discipline,  of  members  of  incorporated  and  unin- 
corporated societies,  and  it  is  not  necessary  to  again  refer  to  them. 
We  may,  however,  here  repeat  the  rule  that  if  the  lodge  or  ex- 
pelling tribunal,  has  jurisdiction,  if  the  by-laws  defining  the 
offense  and  punishment  are  valid,  and  the  proceedings  of  the 

25Colley  V.  Wilson,  86  Mo.  App.  396;  Harris  v.  Wilson,  86  Mo.  App.  406. 
28  Colley  V.  Wilson,  supra.     But  see  Greer,  Mills  &  Co.  v.  Stoller,  77 
Fed.  1. 

27  Van  Houten  v.  Pine,  36  N.  J.  Eq.  133;  Fitzpatrick  v.  Rutter,  160  111. 
282;  43  N.  E.  392.  As  to  other  questions  of  practice:  N.  Y.  Board,  etc.  v. 
Whipple,  36  App.  Div.  49;  55  N.  Y.  Supp.  155;  Cronkhite  v.  Trexler,  187 
Pa.  St.  100;  41  Atl.  22;  Downs  v.  Bennett,  63  Kan.  653;  66  Pac.  623;  55 
L.  R.  A.  460;  Slater  v.  U.  S.  Health,  etc.,  Ass'n,  133  Mich.  347;  95  N.  W. 
89;  State  v.  Stead,  64  Mo.  App.  31;  Missouri  Bottler  Ass'n  v.  Finnerty,' 
81  Mo.  App.  525. 

28  Van  Houten  v.  Pine,  36  N.  J.  Eq.  133;  Pearce  v.  Piper,  17  Ves.  1; 
Llndley  on  Partnership,  bk.  IV.;  ante,  §  58. 

29  Roper  V.  Burke,  83  Ala.  193;  3  S.  439;  Burke  v.  Roper,  79  Ala.  138; 
Strickland  v.  Pritchard,  -37  Vt.  324;  Robbins  v.  Waldo  Lodge,  78  Me.  565; 
7  Atl.  540;  Hinkley  v.  Blethen,  78  Me.  221. 

so  Golden  Star  Lodge,  etc.  v.  Watterson,  158  Mich,  689;  123  N.  W.  610. 
31  Ante,  §  119,  ei  seq. 
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lodge,  or  its  tribunal,  are  regular,  the,  action  thus  takeii  is  final. 
Neither  courts  of  law,  nor  those  of  equity  will  in  such  case  ex- 
amine into  the  merits  of  the  case.  The  only  questions  to  be  con- 
sidered are :  1.  Did  the  lodge,  or  its  tribunal,  have  jurisdiction 
and  proceed  regularly  ?  2.  Was  the  by-law  establishing  the  offense 
and  prescribing  the  punishment  valid?  If  these  questions  be  an- 
swered affirmatively  the  civil  courts  will  proceed  no  further.  If 
a  member  of  a  benefit  society  is  either  wrongfully  threatened  with 
expulsion,  or  has  been  unlawfully  expelled,  he  may  resort  to  a 
court  of  equity  and  enjoin  the  unlawful  proceedings  or  invoke 
assistance  in  being  restored.'^  The  court  will,  however,  only  look 
so  far  into  the  case  as  to  satisfy  itself  whether  there  has  been  an 
arbitrary  or  capricious  exercise  of  power,  or  whether  the  society 
had  jurisdiction,  or  the  by-law  under  which  it  acted  was  valid; 
if  it  finds  that  there  was  jurisdiction,  and  a  valid  by-law  and  no 
abuse  of  power,  it  will  not  interfere.'^  In  a  case  in  England,^* 
where  the  question  was  as  to  the  good  faith  of  the  governing 
committee,  five  out  of  its  eighteen  members  were  allowed  to  tes- 
tify that  they  acted  bona  fide,  and  were  not  influenced  by  the 
other  party  to  the  controversy.  In  another  case  '^  the  court  de- 
clined to  take  the  plaintiff's  assertion  that  in  his  belief,  or  in  his 
suspicion,  the  committee  acted  capriciously  in  expelling  him,  in 
view  of  the  fact  that  the  committee,  when  called  upon,  swore  that 
they  had  not  exercised  their  power  capriciously,  unjustly,  mali- 
ciously or  corruptly,  and  gave  their  reasons.     The  most  appro- 

32  Gregg  V.  Mass.  Med.  Soc,  11  Mass.  185,  contra. 

S3  Ante,  §  134;  Dawkins  v.  Antrobus,  17  Ch.  D.  615;  44  L.  .T.  557;  29 
W.  R.  511;  Hopkinson  v.  Exeter  (Marquis),  5  L.  R.  Eq.  63;  37  L.  J.  Ch. 
173;  16  W.  R.  266;  Richardson-Gardner  v.  Freemantle,  24  L.  T.  81;  19 
W.  R.  256;  Littleton  v.  Blackhurne,  45  L.  J.  Ch.  219;  33  L.  T.  641;  La- 
bouchere  v.  "Wharncliffe  (Earl),  13  Ch.  Div.  346;  41  L.  T.  638;  28  W.  R. 
367;  Fisher  v.  Keane,  11  Ch.  Div.  353;  49  L.  J.  Ch.  11;  41  L.  T.  335; 
Leech  v.  Harris,  2  Brewst,  571;  Riddell  v.  Harmony  F.  Co.,  8  Phila.  310; 
Sperry's  Appeal,  116  Pa.  St.  391;  Loubat  v.  Leroy,  15  Abb.  N.  C.  1  and 
note;  Olery  v.  Brown,  51  How.  Pr.  92;  Fritz  v.  Muck,  62  How.  Pr.  69; 
Van  Houten  v.  Pine^  36  N.  J.  Eq.  133  and  note.  See  also  Croak  v.  High 
Court,  etc.,  162  111.  298;  44  N.  E.  525;  affg.  62  111.  App.  47,  and  Connolly 
V.  Masonic  Mut.  Ben.  Ass'n,  58  Conn.  552;  20  Atl.  671;  9  L.  R.  A.  428 
and  note. 

34  Richardson-Gardner  v.  Freemantle,  24  L.  T.  (n.  s.)   81;  19  W.  R.  256. 

ssLyttleton  v.  Blackhurne,  45  L.  J.  Ch.  219;  33  L.  T.  (n.  s.)  641. 
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priate  remedy  for  a  member  of  a  society  wongfuUy  expelled  is 
by  a  proceeding  in  mandamus  to  compel  his  restoration.'*  There 
are  numerous  very  early  instances  of  a  resort  to  this  remedy  in 
the  United  States,^'  and  it  has  always  been  regarded  as  particu- 
larly effective  and  complete.^'  The  Supreme  Court  of  Rhode 
Island  holds  that  it  is  the  only  proper  remedy  as  an  action  for 
damages  is  based  on  an  acquiescence  which  would  be  a  waiver.'" 
If  the  association  is  one  having  no  prcjperty,  and  no  property  right 
is  effected,  and  no  personal  injury  is  inflicted,  it  is  doubtful 
whether  a  member  however  unjustly  or  summarily  expelled,  can 
be  restored  by  mandamus,*"  or  indeed  has  any  remedy  whatever." 
If  the  member  expelled  has,  under  the  by-laws,  the  right  of  ap- 
peal which  he  has  not  exercised,  the  court  will  not  award  a  man- 
damus,*^ nor,  if  though  expelled  without  notice,  he  admits  his 
guilt."  The  rules  applying  to  Ordinary  proceedings  in  mandamus 
and  the  practice  in  such  cases  are  to  be  followed  by  members  of 
societies  and  lodges  who  invoke  this  potent  and  summary  remedy. 
The  petition,  alternate  writ  and  peremptory  writ  must  be  sufficient 
in  these  as  in  other  cases,  and  the  hearing  is  the  same.    The  gen- 

^^  Ante,  §  135;  Albers  v.  Merchants'  Exchange,  39  M.  A.  583;  see  also 
Lysaght  v.  Stone  Masons,  etc.,  Soc,  55  Mo.  App.  538;  Ostrom  v.  Greene, 
20  Misc.  177;  45  N.  Y.  Supp.  852. 

37  Delacey  v.  Neuse  Riv.  Nav.  Co.,  1  Hawks.  274;  9  Am.  Dec.  636  (1830); 
Green  v.  African,  etc.,  Soc,  1  S.  &  R.  254  (1815). 

38  State  ex  rel.  Sibley  v.  Cartaret,  40  N.  J.  L.  295;  State  ex  rel.  Waring 
V.  Georgia  Med.  Soc,  38  Ga.  608;  Roehler  v.  Mechanics'  Aid  Soc,  22  Mich. 
86;  Commonwealth  v.  Penn.  Ben. 'Inst.,  2  S.  &  R.  141;  Medical  &  Surg. 
Soc.  V.  Weatherly,  75  Ala.  248;  Fuller  v.  Plainfield,  etc.,  6  Conn.  532; 
State  V.  Adams,  44  Mo.  585;  People  v.  N.  Y.  Benev.  Soc,  3  Hun.  361; 
Manning  v.  San  Antonio  Club,  63  Tex.  166;  Evans  v.  Phila.  Club,  50 
Pa.  St.  107. 

39  Le  Valle  v.  Soclete  St.  Jean  Baptiste,  17  R.  I.  680;  24  Atl.  467;  16  L. 
R.  A.  392;  State  v.  Lipa,  28  Ohio  St.  665. 

*oSaIe  V.  First  Reg.  Baptist  Co.,  62  la.  26;  49  Am.  136;  Rigby  v.  Con- 
nol,  28  W.  R.  650;  Manning  v.  San  Antonio  Club,  63  Tex.  166;  White  v. 
Brownell,  4  Abb.  Pr.  (n.  s.)  162;  2  Daly,  358;  Fitz  y.  Muck,  62  How.  Pr. 
69;  People  v.  German,  etc.,  Ch.,  53  N.  Y.  103. 

41  Hardin  v.  Trustees  Second  Baptist  Ch.,  51  Mich.  137;  McKane  v. 
Adams,  4  N.  Y.  Supp.  401. 

42  Screwmen's  Ben.  Ass'n  v.  Benson,  76  Tex.  552;  13  S.  W.  379. 

43  State  V.  Temperance,  etc,  Soc,  42  M.  A.  485. 
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eral  rule,  already  referred  to,  governs  here  also  that  the  court 
upon  the  hearing  will  only  inquire  as  to  the  jurisdiction  of  the 
lodge,  or  expelling  tribunal,  not  into  the  merits  of  the  case.  This 
is  a  principle  well  established  and  adhered  to.**  In  order  to  en- 
able the  court  to  judge  whether  the  society  had  jurisdiction,  the 
return  to  an  alternate  writ  of  mandamus  must  set  forth  distinctly 
and  in  detail  all  the  facts  relating  to  conviction,  both  as  to  the 
accusation,  or  charge,  and  the  methods  and  mode  of  proceeding. 
It  is  not  enough  to  state  in  general  terms  that,  the  member  ex- 
pelled was  guilty  of  a  violation  of  duty,  the  charges  must  be  spe- 
cific.*^ The  return  must  be  exact  and  full  and  state  facts,  not 
legal  conclusions ;  *^  and  these  facts  must  not  be  set  forth  argu- 
mentatively,  inferentially,  or  evasively,  but  with  certainty  to  a 
common  intent.*''  It  is  enough  in  pleading  a  by-law  to  set  out  its 
legal  effect  without  reciting  its  exact  language,  and  under  such 
a  pleading  the  by-law  itself  may  be  put  in  evidence.**  Notice  is 
not  sufficiently  proved  by  the  testimony  of  a  witness  that  he 
served  upon  the  accused  member  a  written  notice  to  appear  at  a 
particular  time,  where  he  also  testifies  that  he  cannot  say  what 
the  notice  was,  as  he  handed  it  to  the  accused  without  reading  it 
to  him,  and  it  was  written  by  an  officer  of  the  society  who  was 
not  examined.*'  The  Supreme  Court  of  Michigan  has  said :  ^^ 
"The  only  ground  on  which  this  court  can  interfere  with  organ- 
ized bodies  by  mandamus  in  aid  of  a  member,  is  that  as  corpora- 
tions they  are  subject  to  our  judicial  oversight  to  prevent  their 
depriving  members  of  corporate  privileges  illegally.    Where  such 

**  Commonwealth  v.  Beneficial  So.,  8  W.  &  S.  247;  Toram  v.  Howard 
Ben.  Ass'n,  4  Barr,  519;  Sperry's  Appeal,  116  Pa.  St.  391;  9  Atl.  478; 
People  V.  St.  George's  Soc,  28  Mich.  261;  ant^  §  132. 

*5  Commonwealth  v.  Guardians  of  the  Poor,  etc.,  6  S.  &  R.  469.  As  to 
various  questions  in  mandamus  proceedings  see  Murray  v.  Supreme  Hive, 
etc.,  112  Tenn.  664;  80  S.  W.  827;  People  v.  Grand  Lodge,  etc.,  166  111.  71; 
46  N.  E.  768. 

*6  Rex.  V.  Mayor  of  Coventry,  2  Salk.  430;  Rex  v.  Mayor  of  Abington, 
2  Salk.  432;  Rex.  v.  Mayor  of  Liverpool,  2  Burr.  731;  Green  v.  African, 
etc.,  Soc,  1  S.  &  R.  254;  Commonwealth  v.  German  Soc,  15  Pa.  St.  251. 

"  Commonwealth  v.  Commissioners,  etc.,  37  Pa.  St.  277;  Rex  v.  Gas- 
kin,  8  Durnf.  &  E.  209;  Society,  etc.  v.  Meyer,  52  Pa.  St.  125. 

48  Kehlenbeck  v.  Logeman,  10  Daly,  447. 

ia  Downing  v.  St.  Columbia's  Soc,  10  Daly,  262. 

50  Burt  V.  Mich.  Grand  Lodge,  etc.,  66  Mich,  85;  33  N.  W.  13. 
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bodies  are  not  corporations,  or  where  the  question  presented  does 
not  involve  tangible  and  valuable  corporate  privilieges,  we  cannot 
interfere  in  this  way.  A  person  who  is  wronged,  if  he  has  a  legal 
cause  of  action,  may  pursue  it  in  the  appropriate  action  for  dam- 
ages against  the  persons  who  wrong  him,  but  mandamus  cannot 
lie. ' '  It  seems  to  be  the  rule  that  while  mandamus  is  the  remedy 
in  case  of  expulsion  from  membership  in  a  corporation,  equity  is 
the  forum  where  the  society  is  uniacorporated.^^  In  the  case 
cited  the  court  said:  "We  find  on  examination,  that  nearly  all  the 
cases  of  expulsion  from  societies,  in  which  the  remedy  by  injunc- 
tion has  been  successful,  or  where  the  jurisdiction  of  equity  was 
conceded,  were  cases  where  the  society  was  not  incorporated.^^ 
That  mandamus  is  the  regular  remedy  to  restore  a  member  of  a 
corporation  who  has  been  illegally  disfranchised,  has  certainly 
be&n  the  settled  law  since  the  decision  of  the  King 's  Bench  in  the 
case  of  Bagg  in  the  year  1616.^^  In  the  Supreme  Court  of  New 
York  the  distinction  has  been  taken  that,  while  mandamus  is  the 
proper  remedy,  where  the  party  aggrieved  seeks  restoration  to  a 
membership  in  a  corporation  ^^  yet  this  principle  does  not  apply 
in  the  c^se  of  an  unincorporated  association,  but  that,  in  the  latter 
case,  if  the  party  has  any  remedy,  it  is  by  suit,  that  is,  by  an  ac- 
tion for  an  order  of  restoration.^'  Decisions  in  Pennsylvania, 
Wisconsin,  and  perhaps  in  other  states  which  accord  the  remedy 
in  equity  in  the  case  of  quarrels  among  the  members  of  religious 
societies,  corporate  or  unincorporated,  rest  on  somewhat  excep- 
tional grounds,  for  there,  as  has  been  pointed  out  in  Pennsylvania, 
a  resort  to  equity  may  be  necessary  in  order  to  prevent  a  multi- 
plicity of  actions.'^  The  jurisdiction  of  equity  over  charitable 
corporations  rests  on  another  ground."'  Where  the  member  of  a, 
beneficial  association  was  entitled  to  notice  before  expulsion,  but 
was  expelled  without  notice  and  in  his  absence,  it  was  held,  in 

51  Albers  v.  Merchants'  Exchange,  39  M.  A.  583. 

52  Leach  v.  Harris,  2  Brewst.  571,  576;  Rorke  v.  Russell,  2  Lans.  244; 
Powell  V.  Abbott,  9  Week.  Notes  of  Cas.  (Pa.)  231;  Bouldin  v.  Alexander, 
15  Wall.  131;  Bates  v.  Houston,  66  Ga.  198. 

53  Bagg's  Case,  11  Co.  Rep.  93. 

54  People  V.  Benevolent  Society,  3  Hun,  361. 

55  Fritz  V.  Muck,  62  How.  Pr.  69. 

5eRoshi's  Appeal,  69  Pa.  St.  462,  467;  Kerr  v.  Trego,  47  Pa.  St.  265; 
Lutheran  Evangelical  Church  v.  Grlstau,  34  Wis.  328,  366. 
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Pennsylvania,  that  he  could  recover  damages  commensurate  with 
the  extent  of  the  injury  caused  by  the  expulsion."  And  if  one 
excludes  a  member  of  a  religious  society  from  the  proper  enjoy- 
ment of  the  property  for  religious  worship  and  instruction  he  can 
maintain  an  action  therefor,  and  in  fixing  his  damages  the  injury 
to  his  feelings  may  be  considered.^*  It  has  been  held,  however, 
that  if  the  proceedings  were  in  good  faith  no  damages  can  be  re- 
covered.^' The  right  of  a  member  of  an  incorporated  or  unincor- 
porated society  to  bring  his  action  at  law  for  damages  sustained 
because  of  unlawful  explusion  never  seems  to  have  been  ques- 
tioned and  it  is  only  incidentally  in  other  proceedings  that  this 
right  has  been  referred  to.^"  By  appearing  and  standing  trial 
and  afterwards  appealing  to  a  liigher  judicatory  the  member 
waives  irregularities  and  acknowledges  jurisdiction.  When  ex- 
pelled he  cannot  afterward  sue  for  damages.*^  If,  however,  a 
member  of  a  benevolent  society  brings  a  civil  action  to  recover 
damages  for  the  loss  of  his  rights  and  privileges  as  such  member, 
occasioned  by  the  expulsion,  the  bringing  of  such  action  is  a 
waiver  of  his  right  to  a  mandamus  to  restore  him  to  his  rights 
and  privileges  of  membership.*^  Ordinarily,  one  partner  cannot 
sue  his  copartners  at  law  but  in  the  case  above  stated,  of  a  mem- 
ber of  a  voluntary  association  suing  for  damages  for  unlawful 
expulsion,  the  suit  for  damages  is  an  election  to  remain  an  out- 

57  Washington  Ben.  Soc.  v.  Bacher,  20  Pa.  St.  425.  See  also  Merschelm 
V.  Musical  Pr.  Union,  55  Hun,  608;  8  N.  Y.  Supp.  702,  where  items  making 
up  the  damages  sustained  are  considered.  In  Supreme  council,  etc.  v. 
Gambatl,  29  Tex.  Civ.  A.  80;  69  S.  W.  114,  the  right  of  action  was  denied 
as  it  was  held  that  plaintiff  was  still  a  member. 

58  People  V.  German  U.  Ev.  Ch.,  53  N.  Y.  103. 

59  Durel  V.  Perseverance  Co.,  47  La.  Ann.  1101;  17  Sou.  591. 

60  Ludowski  V.  Polish  Catholic,  etc..  See,  29  M.  A.  337.  See  also  cases 
last  and  next  cited.  See  also  D'Alola  v.  Union,  etc.,  Soc,  84  N.  J.  L.  683; 
87  Atl.  472;  St.  Louis  &  S.  W.  R.  Co.  v.  Thompson  (Tex.);  113  S.  W. 
144;  revsg.  108  S.  "W.  453;  Malmsted  v.  Minneapolis  Aerie,  etc..  Ill  Minn. 
119;  126  N.  W.  486.  For  elements  of  damages  to  member  unlawfully  ex- 
pelled see  Lahiff  v.  St.  Josephs,  etc.,  Soc,  76  Conn.  648;  57  Atl.  92. 

61  Peyre  v.  Mut.  Relief  So.,  etc,  90  Cal.  240;  27  Pac  191. 

62  State  v.  Lipa,  28  Ohio  St.  655.  See  also  Lahlft  v.  St.  Joseph  Soc,  76 
Conn.  648;  57'  Atl.  692,  where  the  right  to  sue  an  unincorporated  associa- 
tion was  sustained.  Also  Schmidt  v.  Social,  etc.,  Soc,  6  N.  J.  L.  J.  57. 
As  to  liability  for  injuries  received  during  initiation,  see  ante,  §  84. 
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sider  and  the  action  is  maintained  on  that  theory.    An  injunction 
against  bringing  suit  in  another  state  will  not  lie.*' 

§  614.  Limitations  in  Policies  on  Time  Within  Which  Action 
Must  Be  Brought  Thereon ;  or  as  to  Place  of  Bringing  Suit,  or  as 
to  Issue  of  Execution. — The  contract  of  insurance  being  a  volun- 
tary one,  the  insurers  have  the  right  to  designate  the  terms  upon 
which  they  will  be  responsible  for  losses.  It  has  accordingly  been 
held  that  a  condition  in  a  policy  of  insurance  that  no  action 
against  the  insurers  on  the  policy  shall  be  sustained  unless  com- 
menced within  a  certain  time- — as,  for  example,  twelve  months,  - 
after  the  loss  shall  have  occurred,  and  that  the  lapse '  of  this 
period  shall  be  conclusive  evidence  against  the  validity  of  any 
claim  asserted,  if  an  action  for  its  enforcement  be  subsequently 
commenced,  is  valid  and  is  not  against  the  policy  of  the  statute  of 
limitations.**    In  some  states  laws  exist  specially  relating  to  the 

63  Royal  League  v.  Kavanagh,  233  111.  175;  84  N.  E.  178. 

64  Riddlesbarger  v.  Hartford  Ins.  So.,  7  Wall.  386;  Veth  v.  Clinton  F. 
Ins.  Co.,  30  Fed.  668;  Friezin  v.  AUemania  F.  Ins.  Co.,  Id.  352;  O'Laughlin 
V.  Union  M.  L.  Ins.  Co.,  11  Fed.  280;  Peoria  Ins.  Co.  v.  Whitehill,  25  111. 
466;  Williams  v.  Mut.  Ins.  Co.,  20  Vt.  222;  Wilson  v.  Aetna  Ins.  Co.,  27 
Id.  99;  N.  W.  Ins.  Co.  v.  Phoenix  Oil  Co.,  31  Pa.  St.  449;  Brown  v.  Savan- 
nah Ins.  Co.,  24  Ga.  101;  Portage  Ins.  Co.  v.  West,  6  Ohio  St.  602; 
Amesbury  v.  Bowditch  Ins.  Co.,  6  Gray,  603;  Fullam  v.  N.  Y.  Ins.  Co.,  7 
Gray,  61;  Carter  v.  Humboldt  Ins.  Co.,  12  la.  287;  Stout  v.  City  Ins.  Co., 
Id.  371;  Ripley  v.  Aetna  Ins.  Co.,  30  N.  Y.  136;  29  Barb.  552;  Gooden  v. 
Amoskeag  Co.,  20  N.  H.  73;  Brown  v.  Roger  Williams  Ins.  Co.,  5  R.  I. 
394;  Same  v.  Same,  7  Id.  301;  Ames  v.  New  York  Ins.  Co.,  4  Kern.  252; 
Roach  V.  N.  Y.  &  Erie  Ins.  Co.,  30  N.  Y.  546;  Patrick  v.  Farmers'  Ins. 
Co.,  43  N.  H.  621;  Keim  v.  Home  Mut.  Ins.  Co.,  42  Mo.  38;  Carraway  v. 
Merchants'  M.  Ins.  Co.,  26  La.  298;  Merchants'  M.  Ins.  Co.  v.  La  Croix, 
35  Tex.  249;  Cornett  v.  Phoenix  Ins.  Co.,  67  la.  388;  Underwriters 
Agency  v.  Sutherlin,  55  Ga.  266;  Wilkinson  v.  First  Nat.  Ins.  Co.,  72 
N.  Y.  499;  Glass  v.  Walker,  66  Mo.  32;  Lasker  v.  Kepton  Ins.  Co.,  58 
N.  H.  469;  Farmer's,  etc.,  Ins.  Co.  v.  Barr.  94  Pa.  St.  345;  Universal 
F.  Ins.  Co.  V.  Weiss,  106  Pa.  St.  20.  See  also  Lowe  v.  U.  S.  Mut.  Ace. 
Ass'n,  115  N.  C.  18;  20  S.  E.  169;  McParland  v.  Railway  Officials,  etc., 
5  Wyo.  126;  38  Pac,  347;  Provident  Sav.,  etc.  v.  Howell,  110  Ala.  508; 
18  Sou.  311;  Shackett  v.  Peoples,  etc.,  Soc,  107  Mich.  65;  64  N.  W.  875; 
Richter  v.  Mich.  M.  L.  Ins.  Co.,  66  111.  App.  606;  Sullivan  v.  Prudential 
Ins.  Co.,  172  N.  Y.  482;  65  N.  E.  268.  Contra,  Eagle  Ins.  Co.  v.  Lafayette 
Ins.  Co.,  9  Ind.  443;  Wilson  v.  State  F.  Ins.  Co.,  7  Low.  Can.  J.  223.    And 
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time  within  which  actions  on  insurance  policies  shall  be  brought. 
In  such  case  the  statute  governs  as  to  all  policies  thereafter  is- 
sued.*' The  action  mentioned  in  the  condition  (which  must  be 
commenced  within  the  twelve  months)  must  be  the  one  which  is 
prosecuted  to  judgment.  The  failure  of  a  previous  action  from 
any  cause  cannot  alter  the  case,  although  such  previous  actiof 
was  commenced  within  the  period  prescribed.**  The  time  taken 
in  attempting  to  sue  a  domestic  company  in  a  foreign  jurisdiction 
is  not  to  be  deducted  from  the  time  allowed  by  the  policy  in  suing 
on  it,"  and  an  action  is  not  begun  within  the  limitation  unless 
the  court  in  which  proceedings  were  instituted  had  jurisdiction.*' 
The  limitation  concerning  the  time  within  which  suits  must  be 
brought  does  not  apply  to  actions  to  recover  money  paid  as  pre- 
miums, but  only  to  actions  on  the  policy,*^  nor  does  it  apply  to 
actions  against  the  stockholder  of  a  company,''"  nor  to  one  who 
holds  the  policy  as  collateral  security,  if  the  condition  is  in  the 
charter  of  a  mutual  company;'^  nor  to  proving  up  a  claim  be- 
fore a  master,''^  nor  to  an  ancillary  action  brought  to  reform  the 
policy;  '^  nor  to  an, action  to  recover  where  the  company  induced 

the  right  is  questioned  in  Winchester  F.  Ins.  Co.  v.  Dodge,  44  Mich.  420. 
Such  a  provision  is  void  under  the  Missouri  Statute,  Rev.  St.  1899,  §  899; 
R.  S.  1909,  §  2870;  Brower  v.  Supreme  Lodge,  etc.,  74  Mo.  App.  507;  Sum- 
mers V.  Fidelity,  etc.,  Ass'n,  84  Mo.  App.  605.  See  also  Wells  v.  Union 
Central  L.  Ins.  Co.,  81  Ark.  145;  98  S.  W.  697;  Rutherford  v.  Prudential 
Ins.  Co.,  34  Ind.  App.  531;  73  N.  E.  202;  Mass.  Ben.  L.  Ass'n,  96  Ga.  802; 
3  S.  E.  849;  Styles  v.  Supreme  Council,  etc.,  29  Ont.  38. 

65  Dolbier  v.  Agricultural  Ins.  Co.,  67  Me.  180;  Aurora  F.  Ins.  Co.  v. 
Johnson,  46  Ind.  315;  Ins.  Co.  N.  A.  v.  Brim,  11  Ind.  281;  12  N.  E.  315; 
Mass.  Ben.  Ass'n  v.  Hale,  96  Ga.  802;  23  S.  E.  849. 

66  Eiddlesbarger  v.  Hartford  Ins.  Co.,  7  Wall.  386;  O'Laughlin  v.  Union 
Cent.  L.  Ins.  Co.,  3  McC.  543;  11  Fed.  280;  McFarland  v.  Aetna  Ins.  Co., 
6  W.  Va.  437;  Brown  v.  Roger  Williams  Ins.  Co.,  7  R.  I.  301;  Arthur  v. 
Homestead  F.  Ins.  Co.,  78  N.  Y.  462;  Wilson  v.  Aetna  Ins.  Co.,  27  Vt.  99. 
See  Madison  Ins.  Co.  v.  Fellowes,  1  Dis.  217;  affd.  2  Dis.  128. 

67  Mclntyre  v.  Michigan  State  Ins.  Co.,  52  Mich.  188. 

68  Keystone  M.  B.  Ass'n  v.  Norris,  19  W.  N.  C.  248. 
68  Waller  v.  Northern  Ass'n  Co.,  64  la.  101. 

ro  Davis  v.  Stewart,  26  Ohio  St.  643. 

71  Smith  V.  Atlantic,  etc.,  Ins.  Co.,  1  Brun.  Coll.  Cas.  573;  12  Law.  408. 

72  Pennell  v.  Lamar  Ins.  Co.,  73  111.  303. 

73  Rosenbaum  v.  Council  Bluffs  Ins.  Co.,  37  Fed.  724. 
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a  settlement  by  false  representations ;  ''*  nor  to  an  action  for 
rescission.^^  And  the  limitation  is  not  binding  when  it  depends 
upon  a  condition  which  either  party  to  it  may  defeat,'*  as  for  ex- 
ample, that  no  suit  shall  be  brought  until  the  case  has  been  sub- 
mitted to  arbitration,  for  either  party  may  refuse  to  submit.  Nor 
does  the  condition  apply  when  -suit  is  brought  on  the  adjustment 
of  the  loss,  for  the  action  is  on  the  independent  agreement,  though 
it  rests  in  parol.'''  An  action  origin|lly  brought  within  the  pre- 
scribed time  is  not  affected  by  an  amendment  changing  the  plain- 
tiff,'* or  the  defendant,  if  it  appeared,'^  for  in  such  case  the 
amendment  relates  back  to  the  institution  of  the  suit.  Where 
the  suit  is  dismissed  and  a  second  suit  is  brought  after  the  period 
■limited  it  is  too  late,*"  and  so  where  the  first  suit  is  held  prema- 
ture on  appeal."  A  suit  is  commenced  when  the  precipe  is  filed 
and  the  summons  issued.*^  A  stipulation  in  a  policy  that  no  exe- 
cution shall  issue  on  a  judgment  obtained  against  the  company 
until  a  certain  period  after  the  rendition  thereof  is  valid.  Such 
a  provision  in  the  charter  of  a  mutual  company  was  sustained,  al- 
though the  judgment  upon  which  the  execution  was  sought  was 
founded  upon  a  foreign  judgment  obtained  a  long  time  before.*' 
A  stipulation  or  condition  in  a  policy  that  suit  shall  be  commenced 
in  a  certain  court  has  been  held  to  be  void  as  against  public  pol- 
icy.*^ And  a  condition  that  if  the  insured  is  not  satisfied  with 
the  adjustment,  he  may  bring,  or  must  bring,  his  suit  to  a  certain 

74  Wabash,  etc.,  Union  v.  Jamesl  8  Ind.  App.  449;  35  N.  E.  919. 

75  Daix  V.  Supreme  Council,  etc.,  127  Fed.  374. 

76  Leach  v.  Republic  F.  Ins.  Co.,  58  N.  H.  245. 

77  Smith  V.  Glens  Falls  Ins.  Co.,  62  N.  Y.  85;  111.  M.  F.  Ins.  Co.  v. 
Archdeacon,  82  111.  236. 

78  Fame  Ins.  Co.  v.  Thomas,  10  Bradw.  545;  affd.  108  111.  91;  United 
States  Ins.  Co.  v.  Ludwig,  108  111.  514. 

79  Burton  v.  Buckeye  Ins.  Co.,  26  Ohio  St.  467. 

80  McElroy  v.  Continental  Ins.  Co.,  48  Kan.  200;  29  Pac.  478;  State  Ins. 
V.  Stoffels,  48  Kan.  364;  29  Pac.  479. 

81  Howard  Ins.  Co.  v.  Hocking  (Pa.  St.),  18  Atl.  614. 

82  Schroeder  v.  Merchants',  etc.,  Ins.  Co.,  104  111.  71. 

83  Judkins  v.  Union  Mut.  F.  Ins.  Co.,  39  N.  H.  172. 

8*  Richard  v.  Manhattan  L.  Ins.  Co.,  31  Mo.  518;  Indiana,  etc.,  Ins.  Co. 
V.  Routledge'  7  Ind.  25;  Nute  v.  Hamilton,  etc.,  Ins.  Co.,  6  Gray,  174; 
Amesbury  v.  Bowditch,  etc.i  Ins.  Co.,  Id.  596;  Hall  v.  People's,  etc!,  Ins. 
Co.,  Id.  186;  Matt  v.  Iowa  M.  A.  Ass'n,  81  la.  135;  46  N.  W,  857. 
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court  within  a  certain  time,  does  not  apply  where  the  loss  was  not 
adjusted.*^  The  cause  of  action  arises  where  the  insured  died.'* 
Where  the  policy  limited  the  time  of  suit  to  a  year  after  an 
award  should  be  obtained  under  its  terms,  the  court  intimated, 
in  an  action  to  reform  the  policy  and  for  a  recovery  thereon  as 
reformed,  that  it  was  doubtful  whether  the  limitation  applied, 
escept  where  an  award  had  fixed  the  amount  of  the  claim."  A 
delay  of  ten  years  in  bringing  suit  upon  a  policy  amounts  to 
laches.'^  But  it  has  been  held  that  there  can  be  no  laches  short 
of  the  period  fixed  by  the  statute  of  limitations.'^  If  the  last  day 
of  the  year,  limited  for  filing  suit,  is  Sunday,  the  action  is  in  time 
if  begun  on  the  following  Monday.^"  Statutes  of  limitation,  apply 
only  to  the  right  of  action  and  not  to  defences.'^ 

§  615.  The  Same  Subject  Continued.— Undoubtedly  as  appears 
from  the  authorities  cited  in  the  preceding  section,  an  agreement 
in  the  policy  limiting  time  for  bringing  action  to  a  period  less 
than  that  prescribed  by  the  statute  of  limitations  is  valid  in  most 
of  the  states.'^    Such  a  stipulation  applies  to  an  infant  as  well 

ssLandis  v.  Home,  etc.,  Ins.  Co.,  56  Mo.  591;  Nevlns  v.  Rockingham 
M.  F.  Ins.  Co.,  25  N.  H.  22;  Williams  v.  New  England  F.  Ins.  Co.,  29  Me. 
465;  Bartlett  v.  Union  M.  L.  Ins.  Co.,  46  Me.  500;  Boynton  v.  Middlesei, 
etc.,  Ins.  Co.,  4  Met.  212. 

86  Bankers  L.  Ins.  Co.  v.  Robbins,  53  Neb.  44;  73  N.  W.  269;  75  N.  W. 
585;  55  Neb.  117.  See  also  as  to  venue,  Atlanta  Ace.  Ass'n  v.  Bragg,  102 
Ga.  748;  29  S.  E.  706;  Green  v.  Ea.  Mut.  End.  L.,  105  la.  628;  75  N.  W.  635; 
Rippstein  v.  Ins.  Co.,  57  Mo.  86;  Martin  v.  Mutual  L.  Ins.  Co.,  190  Mo.  App. 
703;  176  S.  W.  266. 

87  Hay  V.  Star  F.  Ins.  Co.,  77  N.  Y.  235. 

88  Northwestern  L.  Ins.  Co.  v.  Lowry,  14  Ky.  L.  600;  20  S.  W.  607. 

89  Stewart  v.  Grand  Lodge,  etc.,  100  Tenn.  267;  46  S.  W.  579. 

90  Owen  V.  Howard  Ins.  Co.,  87  Ky.  571;  10  S.  W.  119.  A  valuable  note 
on  limitations  for  time  of  bringing  suit  on  insurance  policies  is  appended 
to  Sample  v.  London,  etc.,  Ins.  Co.,  46  S.  C.  491;  24  S.  E.  334;  47  L.  R.  A. 
690.  As  to  pleading  the  limitation  see  Conn.  Mut.  L.  Ins.  Co.  v.  McWhirter, 
19  C.  C.  A.  519;  44  U.  S.  App.  492;  73  Fed.  444. 

91  Citizens  Life  Ins.  Co.  v.  McClure,  138  Ky.  138;  127  S.  W.  749;  27 
L.  R.  A.  (N.  s.)  1026. 

92Ulman  v.  Supreme  Commandery,  etc.,  220  Mass.  422;  107  N.  B.  960; 
Larkin  v.  Modern  Woodmen  of  America,  163  Mich.  670;  127  N.  W.  786; 
Maynard  v.  U.  S.  Health  &  Ace.  Co.,  76  N.  H.  275;  81  Atl.  1077;  Appel  v. 
Cooper  Insur.  Co.,  76  Ohio  St.  52;  80  N.  E.  955;  10  L.  R.  A.  (N.  S.)  674 

1531 


§    615  LIFE  AND  ACCIDENT  INSURANCE. 

as  to  an  adult.''  TMs  stipulation  may  be  waived.'*  Where  the 
contract  provided  that  action  should  be  brought  within  one  year 
after  proofs  were  passed  on  and  defendant's  wrongful  act  dis- 
pensed with  such  proofs,  the  contract  provision  does  not  apply.'^ 
A  denial  of  liability  waives  the  right  to  insist  upon  a  provision 
of  the  policy  that  no  action  shall  be  commenced  against  it  until 
three  months  after  receipt  of  proofs.'*  This  stipulation  if  it  forms 
part  of  the  contract  will  be  enforcgd  in  another  state,  although 
such  limitation  is  invalid  under  the  laws  of  such  other  state.'^ 
This  stipulation  limiting  the  time  for  bringing  suit  to  a  period 
less  than  that  fixed  by  the  statutes  of  limitation  has,  however, 
been  held  void  as  against  public  policy.  The  Court  of  Appeals  of 
Kentucky  has  said:'^  "The  gist  of  the  reasoning  advanced  in 
the  Riddlesbarger  case,"  and  in  the  text  books  which  have 
adopted  it,  is  that  it  is  essential  to  the  insurer  to  have  the  claim 
promptly  presented  and  adjusted,  as  by  a  great  lapse  of  time  the 
circumstances  of  the  transaction  are  apt  to  fade  from  the  memory 
of  disinterested  witnesses,  or  the  evidence  will  be  lost,  and  the 
insured  or  beneficiary,  being  on  the  ground,  would  have  an 
undue  advantage,  which  might  be  turned  into  the  fabrication  of 
evidence  and  the  like  to  support  unmeritorious  claims.  The  ar- 
gument, when  presented  to  the  legislature,  might  justify  that 
body's  enacting  a  general  law  of  limitation  for  this  class  of  con- 
tracts different  from  that  applied  to  ordinary  written  obligations. 
But  it  is  not  a  good  reason  why  the  statute  now  in  force  and 

Spinks  V.  Mutual  Reserve  Fund  Life  Ass'n,  137  Fed.  169;  Metropolitan 
Life  Ins.  Co.  v.  Caudle,  122  Ga.  608;  50  S.  E.  327;  Kisel  v.  Mutual  Reserve 
Life  Ins.  Co.,  131  la.  54;  107  N.  W.  1027;  Davis  v.  U.  S.  Health  &  Ace.  Co., 
73  N.  H.  425;  62  Atl.  728. 

93  Gill  V.  Manhattan  Life  Ins.  Co.,  11  Ariz.  232;  95  Pac.  89. 

94  Prudential  Ins.  Co.  v.  Hummer,  36  Colo.  208;  84  Pac.  61;  Dulany  v. 
Fidelity  &  Casualty  Co.,  106  Md.  17;  66  Atl.  614. 

95  Dechter  v.  National  Council  Knights  &  Ladles  of  Security,  130  Minn 
329;  153  N.  W.  742. 

96  Jennings  v.  Brotherhood  Ace.  Co.,  44  Colo.  68;  96  Pac.  982. 
97Dolan  V.  Royal  Neighbors  of  America,  123  Mo.  App.  147;   100  S.  W. 

498. 

98  Union  Central  Life  Ins.  Co.  v.  Spinks,  119  Ky.  261;  83  S.  W.  615;  7 
Ann.  Cas.  913. 

99  Riddlesbarger  v.  Hartford  Ins.  Co.,  7  Wall.  (U.  S.)  386. 
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applicable  to  such  contracts — ^the  statute  of  fifteen  years  ^"^  should 
not  be  applied  by  the  courts.  Beside,  the  condition  of  the  law  in 
this  state  does  not  warrant  the  application  of  the  reasoning.  Fot 
here  we  enforce  the  provision  of  the  contract  requiring  that  the 
insured  or  beneficiary  furnish  promptly  notice  and  proof  of  loss 
as  a  condition  precedent  to  his  right  to  sue.  This  puts  before  the 
insurer  the  fact  that  it  is  claimed  to  be  liable  on  the  policy,  and 
the  circumstances  and  qames  of  witnesses  by  which  it  is  proposed 
to  establish  it.^"^  It  is  then  open  to  the  insurer  to  protect  itself, 
if  it  deems  the  claim  unfounded  in  merit,  in  two  ways:  (I)  To 
proceed  under  the  code  to  perpetuate  its  evidence,  so  that  when- 
ever the  action  may  be  brought  against  it,  it  has  lost  nothing  by 
deaths  and  removals  of  witnesses ;  (2)  or  it  may  sue  at  once  to  be 
relieved  of  the  liability  claimed,  on  the  ground  that  it  has  been 
discharged,  or  that  the  contract  has  terminated,  or  for  whatever 
reason,  and  it  may  thus  at  once  force  a  trial  of  the  matter,  getting 
such  advantages  as  accrue  from  that  fact.  While  recognizing  the 
great  ability  of  the  justices  of  the  Supreme  Court,  and  the  learn- 
ing and  wisdom  of  the  courts  of  final  resort  of  the  states  that  have 
adopted  a  different  policy,  yet  we  feel  constrained  to  declare  that 
the  public  policy  of  Kentucky  is  a  matter  peculiarly  for  her  own 
construction  and  application.  The  reasoning  applied  to  uphold 
the  distinction  made  in  favor  of  insurance  contracts  to  us  is  un- 
satisfying, while  the  objections  to  the  principle  on  which  it  rests 
are  insuperable."  The  limit-ation  has  also  been  held  invalid  in 
Nebraska.^"^ 

§  616.  When  the  Statute  of  Limitations  Applies. — If  no  limi- 
tation is  imposed  by  the  policy  the  ordinary  statutes  of  limitation 
apply.  In  a  case  where  no  certificate  was  issued  and  the  right  of 
the  beneficiary  of  a  benefit  society  was  defined  by  the  laws  of  the 
same  it  was  held  that  the  statute  of  limitations  upon  actions  upon 

100  Section  2514,  Ky.  Stat.  1903. 

101  Aetna  L.  Ins.  Co.  v.  Mllward,  118  Ky.  716;  82  S.  W.  364;  26  Ky.  L. 
589;  4  A.  &  E.  Ann.  Cas.  1092. 

102  Barnes  v.  McMurtry,  29  Neb.  184;  45  N.  W.  285;  Omaha  Fire  Ins.  Co. 
V.  Drennan,  56  Neb.  623;  77  N.  W.  67.  See  also  Georgia  Masonic  Life  Ins. 
Co.  V.  Davis,  63  Ga.  471;  Metropolitan  Life  Ins.  Co.  v.  Caudle,  122  Ga.  608; 
50  S.  E.  337.  In  the  first  of  these  two  cases  a  doubt  is  thrown  on  the 
validity  of  the  limitation,  while  in  the  second  it  is  sustained. 

1533 


§    616  LIFE   AND   ACCIDENT   INSUKANCB. 

parol  agreements  applied.^"'  In  Georgia,  however,  it  was  held  by 
the  Supreme  Court,  in  a  case  where  the  defendant  was  incorpo- 
rated for  insuring  lives,  and  the  charter  provided  that  the  amount 
due  at  the  member 's  death  should  be  paid  in  a  specified  way,  that 
the  statute  of  limitations  in  regard  to  enforcement  of  rights  ac- 
cruing to  individuals  under  statutes,  acts  of  incorporation,  or 
operation  of  law  applied,  because  the  liability  was  statutory,  rest- 
ing on  the  defendant 's  charter.^"*  Where  the  existence  of  a  policy 
was  concealed  from  the  insured  by  the  agent  of  the  company  for 
over  six  years,  although  he  had  received  it  to  be  delivered  to  the 
insured,  it  was  held  that  the  force  of  the  statute  of  limitations 
could  not  be  avoided  by  pleading  the  fraud,  since  by  so  doing 
the  plaintiff  would  be  put  in  the  position  of  suing  on  a  contract 
consummated  by  concealed  delivery.^"'  If  a  policy  on  the  life 
of  the  debtor  be  assigned  to  the  creditor  on  condition  that  no, 
steps  be  taken  to  collect  the  debt, during  the  life  of  such  debtor, 
the  statute  of  limitations  will  not  commence  to  run  against  the 
debt  until  the  death  of  the  debtor.^"*  A  company  doing  business 
in  a  State  is  considered  as  fully  domiciled  there  for  the  purpose 
cf-  being  sued  and  may  rely  on  the  statute  of  limitations.^"'' 
"Where  evidence  aliunfie  is  necessary  to  show  who  is  beneficiary 
the  contract  is  not  one  in  writing  and  the  statute  of  limitations 
applicable  to  such  contracts  applies.^"^  "Where  six  years'  pre- 
miums were  paid  under  a  twenty  payment  life  insurance  policy 
providing  that  after  three  premiums  had  been  paid  the  company 
would,  if  any  subsequent  premium  was  not  paid,  on  application 
therefor  before  default  or  within  six  months  thereafter  and  sur- 
render of  the  policy,  issue  a  paid-up  policy  for  as  many  twentieths 
of  the  face  amount  as  full  annual  premiums  had  been  paid,  and 
the  insured  was  notified  three  years  after  default  that  the  policy 
might  be  restored  on  complying  with  certain  conditions,  but  for 
eleven  years  thereafter  and  up  to  the  time  of  his  death  the  insured 
took  no  action  and  his  heir  took  no  action  for  three  years  foUow- 

103  Kauz  V.  Improved  Order,  etc.,  13  Mo.  App.  341. 

104  Georgia  Masonic  Ins.  Co.  v.  Davis,  63  Ga.  471. 

105  Morrison  v.  Ins.  Co.,  etc.,  64  N.  H.  137;   7  Atl.  Rep.  378. 

106  Damron  v.  Penn.  M.  L.  Ins.  Co.,  99  Ind.  478. 

107  Conn.  M.  L.  Ins.  Co.  v.  Duerson,  28  Gratt.  630. 

108  Railway  Passengers',  etc.,  Ass'n  v.  Loomis,  142  III.  560;  32  N.  E.  434. 
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ing  the  death  of  the  insured  it  was  held  that  an  action  by  the 
heir  to  recover  the  six  twentieths  of  the  policy  was  barred  by 
the  statute  of  limitations.^"' 

§  617.  When  the  Limitations  Do  Not  Attach:  Waiver:  Ex- 
cuses for  Not  Bringing  Suit. — The  right  of  a  member  of  a  mutual 
company  is  not  affected  by  a  by-law  in  force  when  his  policy  was 
obtained,  unless  it  is  made  a  part  of  the  policy.^^"  And  if  the 
delay  to  bring  suit  within  the  designated  period  is  a  result  to 
which  the  company  mainly  contributed  by  holding  out  hopes  of 
amicable  adjustment,  it  will  not  be  allowed  to  take  advantage 
thereof.  The  limitation  of  the  policy  will  also  be  disregarded  if 
insured  is  prevented  from  bringing  his  suit  by  fraud  or  the  in- 
surer's holding  out  reasonable  hopes  of  settlement;  ^^^  or  by  the 
general  counsel  of  the  company  writing  that  he  could  not  take  up 
the  case  immediately  but  did  not  thereafter  write;  ^"  or  the  agent 
of  the  company  mislead  the  assured,^^'  and  the  limitation  may 
be  waived  after  the  action  is  legally  barred.^^^    Denial  of  all  lia- 

109 "Watson  V.  Mutual  Life  Ins.  Co.  (La.),  72  Sou.  189. 

110  Mutual  Ace,  etc.,  Ass'n  v.  Kayser,  14  W.  N.  C.  86. 

111  Derrick  v.  Lamar  Ins.  Co.,  74  111.  404;  Little  v.  Phoenix  Ins.  Co.,  123 
Mass.  389;  Home  Ins.,  etc.,  Co.  v.  Myer,  93  111.  271;  Martin  v.  State  Ins. 
Co.,  44  N.  J.  L.  485;  St.  Paul,  etc.,  v.  McGregor,  63  Tex.  399;  Bish  v. 
Hawkeye  Ins.  Co.,  69  la.  184;  Solomon  v.  Metropolitan  Ins.  Co.,  16  Jones 
&  Sp.  22;  Curtis  v.  Home  Ins.  Co.,  1  Bias.  485;  Ripley  v.  Astor  Ins.  Co., 
17  How.  Pr.  444;  Mickey  v.  Burlington  Ins.  Co.,  35  la.  174;  Voorheis  v. 
People's,  etc.,  Soc,  91  Mich.  469;  51  N.  W.  1109;  Dougherty  v.  Metropolitan 
L.  Ins.  Co.,  3  App.  Div.  313;  38  N.  Y.  Supp.  258. 

112  Dolsen  v.  Phoenix  Ace.  Ins.  Co.,  157  Mich.  228;  115  N.  W.  50. 

113  Jennings  v.  Metropolitan  L.  Ins.  Co.,  148  Mass.  61;  18  N.  E.  601; 
Mut.  R.  F.  L.  Ass'n  v.  Tolberts  (Tex.  Civ.  A.),  33  S.  W.  295.  In  the  first 
case  the  enurement  of  the  advantages  of  waiver  to  personal  representa- 
tives is  considered. 

114  Coursin  v.  Penn.  Ins.  Co.,  46  Pa.  St.  323.  For  examples  of  waiver  see 
Vincent  v.  Mut.  R.  F.  L.  A.,  74  Conn.  684;  51  Atl.  1066;  Robinson  v.  Met- 
ropolitan L.  Ins.  Co.,  151  N.  Y.  711;  53  N.  E.  1131;  Magner  v.  Mut.  L.,  162 
N.  Y.  657?-  57  N.  E.  1116;  afCg.  17  App.  Div.  13;  44  N.  Y.  Supp.  862;  Cov- 
enant M.  L.  Ass'n  V.  Baughman,  73  111.  App.  544;  Carlson  v.  Metropolitan 
L.  Ins.  Co.,  172  Mass.  142;  51  N.  E.  525;  Thomas  v.  Guaranty,  etc.,  Ass'n, 
73  Mo.  App.  371;  Mut.  R.  F.  L.  Ass'n  v.  Tolhart  (Tex.  Civ.  A.),  33  S.  W. 
295;  Mut.  Ben.  L.  Ass'n  v.  Coats,  48  111.  App.  185;  Vincent  v.  Mut.  R.  F.  L. 
A„  74  Conn.  684;  51  Atl.  1066. 
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bility  is  a  waiver  if  the  limitation  runs  from  time  of  filing 
proof.^^^  If  within  the  time  limited  for  suit  the  insurer  promise 
conditionally  to  pay  the  amount  at  a  future  date,  this  inter- 
vening time  is  excluded  in  calculating  the  period  of  limitation,^^' 
or  if  the  acts  and  omissions  of  the  company  delay  the'  insured  in 
making  proofs,  for  say  five  months,  suit  on  the  policy  being  barred 
a  certain  time  after  loss,  this  period  of  five  months  is  to  be  ex- 
cluded in  computing  the  time  within  which  action  must  be 
brought,^^''  and  where  the  agent  agreed  to  pay  as  soon  as  the 
money  was  received  the  limitations  were  suspended.^^*  Part 
payment  arrests  the  running  of  the  limitations.^^'  When, 
however,  all  negotiations  were  ended,  two  months  before  the  time 
limited  for  suit  had  elapsed,  it  was  held  that  no  excuse  existed 
justifying  the  court  in  sustaining  an  action,  brought  six  months 
after  the  limit  expired ;  ^^^  and  mere  negotiations  are  not  sufficient 
to  show  a  waiver  of  the  condition  as  to  time  of  suit ;  ^^^  not  even 
a  promise  to  pay,  if  withdrawn  four  months  before  time  limited 
for  suit  elapsed.^^^  Ignorance  of  the  provision  as  to  limitation 
in  the  policy  of  the  time  of  bringing  suit  is  no  excuse,  although 
the  policy  had  not  been  delivered ;  ^^^  nor  is  a  mistake  in  the 
policy  as  to  the  time  the  risk  commenced ;  ^^*  nor  representations 
of  an  agent,  the  policy  negativing  his  authority ;  ^^'  nor  is  this 

115  Phillips  V.  U.  S.  Ben.  Soc.,  120  Mich.  142;  79  N.  W.  1.  See  also  Metro- 
politan Ace.  Ass'n  V.  Froiland,  161  111.  30;  43  N.  E.  766;  New  Amsterdam 
Casualty  Co.  v.  New  Palestine  Bank,  59  Ind.  App.  69;  107  N.  E.  554. 

116  Black  V.  Winnesheik  Ins.  Co.,  31  "Wis.  74.  See  also  Modern  "Woodmen. 
V.  Bauersfeld,  62  Kan.  340;   62  Pac.  1012. 

117  Killips  V.  Putnam  F.  Ins.  Co.,  28  Wis.  472. 

118  Metropolitan  L.  Ins.  Co.  v.  Dempsey,  72  Ind.  288;   19  Atl.  642. 

119  Kentucky  Mut.,  etc.,  v.  Turner,  89  Ky.  665;   13  S.  W.  104. 

120  Blanks  v.  Hibernia  Ins.  Co.,  36  La.  Ann.  599;  Lewis  v.  Metropolitan 
L.  Ins.  Co.,  180  Mass.  417;   62  N.  E.  369. 

i2iAllemania  Ins.  Co.  v.  Little,  20  Bradw.  431;  Phoenix  Ins.  Co.  v.  Leb- 

cher,  Id.  450.    See  also  Fey  v.  I.  0.  0.  F.,  etc.,  Soc,  120  Wis.  358;  98  N.  W. 

206. 

122  Garretson  v.  Hawkeye  Ins.  Co.,  65  la.  468.  ■• 

i23Wilkensen  v.  First  National  Ins.  Co.,  72  N.  Y.  499.    But  see  Union 

Cent.  L.  Ins.  Co.  v.  Phillips,  4  C.  C.  A,  263;   102  Fed.  19;    reversg.  101 

Fed.  33. 

124  Farmers'  M.  F.  Ins.  Co.  v.  Barr,  98  Pa.  St.  345. 

125  Waynsboro,  etc.,  Ins.  Co.  v.  Conover,  98  Pa.  St.  384. 
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condition  affected  by  a  waivier  of  other  conditions  in  the  pol- 
icy ;  ^^*  nor  by  the  non-receipt  of  a  notice  of  the  disallowance  of 
the  claim  duly  mailed;  ^^^  nor  by  the  fact  that  the  beneficiaries 
are  minors ;  ^^^  nor  is  the  limitation  waived  by  an  offer  of  com- 
promise ;  ^^^  nor  the  failiure  and  neglect  of  the  company  to  adjust 
the  loss ;  ^^''  nor  a  promise  of  the  insurer  to  write  and  inform  the 
insured  what  the  company  proposed  to  do.^'^  Whether  war  is  an 
excuse  for  not  bringing  suit  is  doubtful.  The  Supreme  Court  of 
the  United  States  has  held  in  the  affirmative  ^^^  but  there  is  au- 
thority to  the  contrary.^^^  And  so  in  regard  to  the  absence  of  the 
defendant  so  that  process  cannot  be  served  upon  him.  In  such  a 
case  the  Supreme  Court  of  Michigan  ^^*  held  that  although  the 
first  summons  was  not  served  because  of  the  absence  of  the  de- 
fendant, a  second  summons  issued  after  the  limit  of  time  had 
expired,  was  in  time,  irrespective  of  the  question  whether  it  was 
a  continuation  of  the  first  summons.^'''  The  appointment  of  a 
receiver  arrests  the  limitation.^^^ 

§  618.  When  Time  of  Limitation  Begins  to  Run. — ^A  question 
arising  more  frequently  in  eases  of  fire  than  of  life  insurance  is 
when  does  the  time  within  which  a  suit  must  be  brought  begin  to 
run.  The  preponderance  of  authority  is  to  the  effect  that  it  dates 
from  the  time  when  an  action  might  first  be  brought,  as,  when  the 
loss  is  payable  so  many  days  after  proof  of  loss,  from  the  lapse  of 
this  period  after  the  submission  of  proofs  or  the  adjustment.  And 
this,  although  by  the  terms  of  the  contract  suit  must  be  brought 

126  Universal,  etc.,  Ins.  Co.  v.  Weiss,  106  Pa.  St.  20. 

127  Higgins  V.  Windsor,  etc.,  Ins.  Co.,  54  Vt.  270. 

128  o'Laughlin  v.  Union  Central  L.  Ins.  Co.,  3  McC.  543;  H  Fed.  280; 
Suggs  V.  Travelers  Ins.  Co.,  71  Tex.  579;  9  S.  W.  676;  Fey  v,  I.  0.  0.  F., 
etc.,  Soc.  120  Wis.  358;  98  N.  W.  206. 

129  Davis  V.  Canada,  etc.,  Ins.  Co.,  39  Up.  Can.  Q.  G.  452.    ' 

130  Button  V.  Vermont  M.  F.  -Ins.  Co.,  17  Vt.  369. 

isiMcFarland  v.  Peabody  Ins.  Co.,  6  W.  Va.  425;   Same  v.  Aetna  Ins. 
Co.,  Id.  437. 
,  i32Semmes  v.  Insurance  Co.,  13  Wall.  158;  reversg.  s.  c.  36  Conn.  543. 

133  Phoenix  Ins.  Co.  v.  Underwood,  12  Heisk.  424.    See  ante,  §  455. 

134  Peoria,  etc.,  Ins.  Co.  v.  Hall,  12  Mich.  202. 

issKetchum  v.  Prot.  Ins.  Co.,  1  Allen  (N.  B.)  136,  seems  opposed  to 
this  view. 

136  Lehman  v.  Clarke,  65  111.  App.  238. 
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SO  many  months  after  the  loss  should  occur.^"  If  proofs  of  loss 
arc  waived,  the  time  of  limitation  dates  from  the  expiration  of 
the  same  stipulated  number  of  days  after  such  waiver  as  after 
proofs.^'^  Where  the  defendant  disclaimed  all  liability  suit  still 
cannot  be  brought  until  after  the  expiration  of  the  period  given 
the  company  to  pay  the  loss.^^^  Suit  is  in  time  if  the  summons 
is  issued  within  the  time  prescribed  though  not  served  so  that  an 
alias  writ  issued  later  is  necessary.^** 

§  619.  The  Same  Subject  Continued. — The  determination  as 
to  when  the  time  for  bringing  an  action  begins  to  run  depends  in 
most  cases  upon  the  wording  of  the  contract.  The  general  rule  w 
that  the  limitation  runs  from  the  time  when  the  loss  becomes  due 
and  payable  and  the  right  to  sue  acrues  and  not  from  the  time 
when  the  loss  occurs.^*^    It.  has  been  said,^*^  that  where  a  life 

137  Ellis  V.  Council  Bluffs  Ins.  Co.,  64  la.  507;  Chandler  v.  St.  Paul,  etc., 
Ins.  Co.,  21  Minn.  85;  Hay  v.  Star  F.  Ins.  Co.,  77  N.  Y.  235;  Mayor,  etc.,  v. 
Hamilton  Ins.  Co.,  39  N.  Y.  46;  Ames  v.  N.  Y.  Union  Ins.  Co.,  14  N.  Y.  253; 
Steen  v.  Niagara  F.  Ins.  Co.,  89  N.  Y.  315;  Mut.,  etc.,  Ass'n  v.  Kayser,  14 
W.  N.  C.  86;  Barber  v.  F.  &  M.  Ins.  Co.,  etc.,  16  W.  Va.  658;  Spare  v.  Home 
Mut.  Ins.  Co.,  9  Sawy.  142;  17  Fed.  568;  Friezen  v.  AUemania  Ins.  Co., 
30  Fed.  352;  Miller  v.  Hartford  F.  Ins.  Co.,  70  la.  704;  29  N.  "W.  411;  Owen 
V.  Howard  Ins.  Co.,  9  Ky.  L,  147.  To  the  contrary  are  Chambers  v.  Atlas 
Ins.  Co.,  51  Conn.  17;  Humboldt  Ins.  Co.  v.  Johnson,  91  111.  92;  1  Bradw. 
309;  Kettenbach  v.  Omaha  L.  Ass'n,  49  Neb.  842;  69  N.  W.  135;  Bloodgood 
V.  Mass.  Ben.  L.  Ass'n,  19  Misc.  460;  44  N.  Y.  Supp.  563;  Standard  L.  &  A. 
Ass'n  V.  Davis,  59  Kan.  521;  53  Pac.  856. 

138  Eggleston  v.  Council  Bluffs  Ins.  Co.,  65  la.  308. 

139  McConnell  v.  Iowa  Mut.  Aid  Ass'n,  79  la.  757;  43  N.  W.  189;  Matt.  v. 
Iowa  M.  A.  Ass'n,  81  la.  135;  46  N.  W.  857;  Cooper  v.  U.  S.  Mut.  Ass.  Ass'n, 
132  N.  Y.  334;  30  N.  E.  832;  affg.  10  N.  Y.  Supp.  748. 

140  Everett  v.  Niagara  Ins.  Co.,  142  Pa.  St.  322;  21  Atl.  817;  Standard  L. 
&  Ace.  Ass'n  V.  Askew,  11  Tex.  Civ.  A.  59;  32  S.  "W.  31.  But  the  contrary 
Is  true  if  statutory  provisions  make  service  the  beginning  of  a  suit.  Mod- 
ern Woodmen  v.  Bauersfeld,  62  Kan.  340;   62  Pac.  1012. 

141  Osborne  v.  Hopkins,  160  Cal.  501;  117  Pac.  519;  26  Ann.  Cas.  413; 
Behlmer  v.  Grand  Lodge,  etc.,  106  Minn.  305;  123  N.  W.  1071;  26  L.  R.  A. 
(N.  S.)  305;  Stewart  v.  National  Council,  125  Minn.  512;  147  N.  W.  651. 

142  Railway  Passenger,  etc.,  Ass'n  v.  Loomis,  142  111.  560;  32  N.  E.  424. 
See  also  Spratley  v.  Mutual  Benefit  Life  Insurance  Co.,  11  Bush.  (Ky.)  43; 
Simmons  v.  Modern  Woodmen  of  America,  185  Mo.  App.  483;  172  S.  W. 
492;  Kelly  v.  Ancient  Order  Hibernians  Ins.  Fund,  113  Minn.  355;  129 
N.  W.  846. 
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insurance  policy  is  payable  after  proofs  of  loss  are  made  the  stat- 
ute of  limitations  runs  from  the  time  the  company  notifies  the 
claimant  that  his  claim  is  rejected.  In  a  case  in  Minnesota  ^"  suit 
was  brought  to  recover  on  a  benefit  certificate  where  the  assess- 
ments had  been  paid  until  July  17, 1901,  at  which  time  the  member 
left  home  and  was  never  heard  of  again;  the  wife  paid  the  assess- 
ments until  July  28,  1902,  after  which  none  were  paid  and  on 
July  20,  1908,  the  company  was  requested  to  furnish  forms  for 
proofs  when  it  disclaimed  all  liability,  an  action  was  brought  and 
the  defendant  pleaded  the  statute  of  limitations.  The  Court  said : 
"Much  may  be  said  on  both  sides  of  the  question;  but  a  major- 
ity of  the  court  are  of  opinion  that  respondent  was  not  restricted 
to  the  evidence  available  to  her  at  the  t'ime  she  stopped  making 
payments  on  the  certificate,  July  28,  1902,  for  the  reason  that, 
while  such  evidence  seems  to  have  satisfied  her  that  her  husband 
was  dead,  yet  there  was  then  no  known  evidence  by  which  his 
death  could  have  been  legally  established.  An  attempted  proof 
of  his  death  before  the  expiration  of  the  seven  years  would  have 
been  necessarily  insufficient,  a  nullity.  A  party  is  not  bound  to 
do  a  useless  thing.  The  certificate  did  not  require  the  proofs  to 
be  filed  within  any  particular  time,  and  hence  a  reasonable  time, 
in  view  of  all  the  circumstances  of  the  case,  was  a  compliance 
with  the  contract.  In  an  ordinary  case  of  death,  where  the  proofs 
to  establish  it  are  available,  there  is  no  reason  for  the  application 
of  the  rule  of  evidence  growing  out  of  the  presumption  of  death 
after  seven  years'  disappearance,  and  in  such  case  the  beneficiary 
v^ould  be  bound  to  furnish  the  proofs  within  a  reasonable  time, 
which  might  be  a  few  days,  weeks,  or  months,  according  to* 
the  circumstances;  but  in  a  case  where  there  is  no  positive  evi- 
dence, and  death  can  only  be  established  with  the  aid  of  the  pre- 
sumption after  the  period  of  seven  years  has  elapsed,  why  should 
the  beneficiary  be  required  to  make  out  a  case  from  proofs  which 
are  necessarily  incomplete  ?  Appellant  insists  that,  in  the  absence 
of  any  provision  in  the  contract  limiting  the  time  within  which 
the  proofs  must  be  filed,  reasonable  time  is  to  be  measured  by  the 
statute  of  limitation,  viz.,  six  years,  which  in  this  case  expired 
the  29th  day  of  July,  1908;  that  in  no  ease  has  the  beneficiary 
more  than  six  years  from  the  date  of  death  to  file  the  proofs 

143  BeMmer  v.  Grand  Lodge,  109  Minn.  305,  supra. 
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thereof ;  and  that  the  action  must  be  brought  within  a  reasonable 
time  thereafter.  According  to  this  construction,  all  certificates 
becomes  void  if  proofs  are  not  furnished  within  six  years  from 
the  date  of  death.  Is  that  the  meaning  of  this  contract?  Such 
associations  are  organized  for  the  express  purpose  of  providing  a 
beneficiary  fund  for  those  members  who  contribute  for  the  bene- 
fit of  the  beneficiaries  in  other  certificates,  and  unless  it  clearly 
appears  from  the  language  of  the  contract  that  it  was  in1;ended  to 
cut  off,  without  relief,  those  cases  where  evidence  of  death  can- 
not be  secured  within  six  years,  such  construction  should  not  be 
adopted.  It  is  manifestly  just  that  beneficiaries  who  have  paid 
the  assessments  up  to  the  time  of  the  death  of  the  insured  should 
receive  the  reward  for  carrying  the  burden.  When,  from  the  cir- 
cumstances, the  presumption  arising  from  seven  years'  absence  is 
necessary  to  complete  sufficient  proof  of  death,  reasonable  time 
to  present  such  evidence  after  it  accrues  is  necessary,  in  order  to 
make  the  certificate  of  any  value  to  the  beneficiary.  We  believe 
the  proper  construction  of  this  class  of  contracts  to  be  that  a 
cause  of  action  does  not  arise  until  proofs  of  death  are  furnishied^ 
that  the  time  for  furnishing  the  same  is  not  limited  to  six  years 
from  the  time  of  death,  but  shall  be  made  within  a  reasonable 
time  after  death,  according  to  the  circumstances  of  each  particu- 
lar case ;  and  it  is  our  opinion  that  the  fair  and  reasonable  mean- 
ing of  the  contract  is  that  the  parties  intended  that  the  benefi- 
ciary should  have  the  benefit  of  the  evidence  of  death  arising 
from  the  disappearance  of  the  insured  for  a  period  of  seven  years, 
other  evidence  of  death  being  in  itself  insufficient ;  that  respond- 
ent did  not  waive  this  right  by  assuming  that  the  insured  was 
dead,  and  in  stopping  payments  •  but  that  she  tendered  the  proofs 
and  commenced  the  action  within  a  reasonable  time  after  the  evi- 
dence accrued."  It  has  been  held,^^*  that  where  the  plaintiff  re- 
lies upon  the  presumption  of  death  from  unexplained  absence,  he 
was  entitled  to  await  the  termination  of  the  seven-year  period 
before  commencing  his  action,  and  the  statute  of  limitations 
would  not  begin  to  run  until  the  end  of  the  seven-year  period. 
Where  the  by-laws  required  action  to  be  commenced  within  six 

144  Llnneweber  v.  Supreme  Council  Catholic  Knights  of  America  (Cal. 
App.),  158  Pac.  229.  See  also  Benjamin  v.  District  Grand  Lodge,  etc.,  171 
Cal.  260;  152  Pac.  731. 
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months  from,  the  date  of  the  disallowance  of  the  claim  and  that 
the  amount  due  on  a  policy  should  be  paid  ninety  days  after 
proofs,  denial  of  all  liability  before  filing  proofs  does  not  start 
the  running  of  the  six  months«limitation,  but  the  beneficiary  has 
a  reasonable  time  for  filing  proofs  and  may  begin  his  action 
within  six  months  after  the  association  has  rejected  the  claim 
upon  the  proofs  presented.^*^  The  question  has  sometimes  been 
made,  where  the  debt  is  payable  in  installments,  whether  the  stat- 
ute of  limitations  runs  upon  the  entire  debt  from  the  time  when 
the  first  installment  is  payable,  or  from  the  date  each  installment 
is  payable.  The  rule  seems  to  be  that  where  a  debt  is  payable  in 
installments  the  statute  begins  to  run  as  to  each  installment  from 
the  time  when  it  falls  due,  unless  by  the  terms  of  the  contract  the 
failure  to  pay  an  installment  matures  the  entire  debt,  in  which 
case  the  statute  of  limitations  runs  from  the  first  default.^*^ 

§  620.    Condition  of  Limitation,  How  Taken  Advantage  Of. — 

The  proper  practice  is  to  plead  the  contract  limitation,  and  not  to 
attempt  to  take  advantage  of  it  by  demurrer,"'  and  if  the  suit  is 
not  commenced  within  the  stipulated  time,  the  fact  is  sufficiently 
pleaded  by  an  allegation  that  the  conditions  of  the  policy  have 
not  been  complied  with.^*'  If  the  answer,  after  setting  forth  the 
conditions  of  the  policy,  avers  that  more  than  the  stipulated  num- 
ber of  months  have  elapsed  since  the  making  of  any  claim  for  loss, 
it  will  be  sufficient  to  enable  defendant  to  avail  itself  of  the  de- 
fense that  the  suit  was  not  brought  within  the  prescribed  time.^*' 
The  objection  that  the  action  was  not  brought  in  time  cannot  be 
raised  by  plea  in  abatement ;  ^^^  nor  can  it  be  set  up,  if,  having 

"sMunn  V.  Masonic  Life  Ass'n,  189  N.  Y.  486;  82  N.  E.  724;  affg.  101 
N.  Y.  Supp.  91;  115  Rpp.  Div.  855. 

1*8  stringer  v.  Bamble,  155  Mich.  295;  118  N.  "W.  179;  Stark  v.  Gooding, 
175  Mo.  App.  353;  161  S.  W.  333;  Puckett  v.  National  Annuity  Ass'n,  134 
Mo.  App.  501;  114  S.  W.  1039;  Clause  v.  Col.  Savings  &  Loan  Ass'n,  16 
Wyo.  450;  95  Pac.  54.    See  also  cases  cited,  25  Cyc.  1106. 

147  Barber  v.  F.  &  M.  Ins.  Co.,  etc.,  16  W.  Va.  658;  Ketcbum  v.  Protec- 
tion Ins.  Co.,  1  Allen  (N.  B.)  136. 

148  O'Laughlin  v.  Union  Central  L.  Ins.  Co.,  3  McC.  543;  11  Fed.  280. 
This  rule,  however,  may  be  modified  by  statute  or  local  requirements  and 
cannot  be  taken  as  applying  in  all  cases. 

149  De  Grove  v.  Metropolitan  Ins.  Co.,  61  N.  Y.  594. 

150  Smith  v.  Atlantic,  etc.,  Ins.  Co.,  1  Brun.  Coll.  Cas.  57^;  12  L.  R.  408. 
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been  interposed  by  plea,  a  demurrer  has  been  sustained  to  it ;  ^" 
nor  after  verdict.^^^. 

§  621.  Condition  of  Limitation  on  Time  of  Bringing  Suit  Not 
Usual  in  Life  Insurance  Policies :  'Construction. — This  condition, 
limiting  the  time  within  which  an  action  is  to  be  brought  on  the 
policy,  is  not  as  usual  in  life  as  in  fire  insurance  contracts.  We 
have  referred  to  the  subject  briefly,  endeavoring  to  concisely  state 
general  principles  without  elaboration  or  argument,  because  the 
cases  relate  almost  entirely  to  fire  insurance  p&licies.  By  analogy 
the  reasoning  found  in  these  precedents  applies  to  life  insurance 
contracts.  The  cases  all  show  that  in  construing  the  language  of 
this  stipulation,  the  same  rules  are  observed  as  interpreting  other 
conditions  of  the  policy;  it  is  construed  liberally  in  favor  of  the 
assured  and  strongly  against  the  insurer.  If  by  a  strict  construc- 
tion the  rights  of  the  assured  can  be  preserved  the  courts  will 
adopt  this  course. 

§  622.  Conditions  Concerning  Arbitration  Seldom  Found  in 
Life  Insurance  Policies. — It  is  usual  in  policies  of  fire  insurance  to 
insert  conditions  and  provisions  in  regard  to  arbitration  if  any 
loss  arises.  It  has  often  been  a  disputed  question  whether  such 
provisions  were  valid  and  binding,  and  numerous  decisions  have 
been  made  construing  these  stipulations.  Such- clauses  in  life  poli- 
cies are  comparatively  infrequent,  although  they  are  found  in 
some  contracts.  With  benefit  societies  it  is  not  uncommon  for  the 
laws  of  the  society  to  provide  for  a  tribunal  qf  its  own  to  settle 
differences  between  its  members  and  determine  its  liability  in 
regard  to  claims.^''  It  will. not  be  necessary  for  us  to  enter  into 
an  examination  of  the  cases  that  have  been  decided  involving  the 
validity  of  arbitration  clauses  in  fire  policies  except  so  far  as 
they  relate  indirectly  to  the  rights  of  those  who  belong  to  benefit 
societies. 

§  623.  Agreements  to  Refer  to  Future  Arbitration,  When  and 
to  What  Extent  Valid. — It  is  a  settled  principle  of  law  that  par- 
ties cannot  by  contract  oust  the  courts  of  their  jurisdiction  and 

151  Humboldt  Ins.  Co.  v.  Jolinson,  1  Bradw.  309. 

152  Caldwell  v.  Stadacona,  etc.,  Ins.  Co.,  3  Russ.  &  G.  (Nova  S.)  218. 

153  See  ante,  §  564. 
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agreements  to  refer  to  future  arbitration  will  not  be  enforced  in 
equity  and  will  not  be  sustained  as  a  bar  to  an  action  at  law  or  a 
suit  in  equity.  "The  reason  generally  given,"  says  the  Supreme 
Court  of  Massacliusetts,^^*  "is,  that  such  an  agreement  affects  the 
remedy,  and,  if  enforced,  would  oust  the  courts  of  their  juris- 
diction. Another  reason  is,  that  a  submission  to  arbitration  is  a 
power,  and  revocable  at  any  time  before  it  is  fully  executed  by 
an  award  made.  A  party  will  not  be  compelled  to  enter  into  a 
submission  which  he  can  forthwith  revoke;  and  the  bringing  of 
an  action  amounts  to  a  revocation.  Neither  of  these  reasons  seemg 
to  apply  to  an  action  upon  a  promise  to  pay  an  award.  Such  a 
promise  is  conditional  upon  the  making  of  an  award,  and  the  arbi- 
tration is  a  condition  to  the  right  of  action."  It  is  well  settled, 
that  an  agreement  in  a  policy  to  refer  all  matters  of  dispute  to 
arbitrators  is  void  and  ineffectual.^"  But  it  is  also  a  well-settled 
principle  of  law  that,  although  parties  cannot  by  contract  oust 
the  courts  of  their  jurisdiction  any  person  may  covenant  that  no 
right  of  action  shall  accrue  until  a  third  person  has  decided  on 
any  difference  that  may  arise  between  himself  and  the  other  party 
to  the  contract.^^^  A  condition  in  any  contract  to  refer  any  ques- 
tion which  may  arise  out  of  it  to  arbitration,  will  be,  if  so  stated, 
a  condition  precedent  to  the  right  to  sue  on  the  contract,  but  un- 
less the  condition  expressly  stipulates  that,  until  arbitration  be 
had,  no  action  shall  be.  brought,  its  performance  is  not  precedent 
to  the  right  to  sue  on  the  contract.^"  The  correct  view  is  thus 
slated  by  Lord  Coleridge  in  Dawson  v.  Fitzgerald  ^^^  as  having 
been  laid  down  in  a  previous  case:  ^^'    "If  two  persons,  whether 

154  Reed  V.  Washington  Ins.  Co.,  138  Mass.  575;  German-Am.  Ins.  Co.  t. 
Etherton,  25  Neb.  505;  41  N.  W.  406. 

155  Stephenson  v.  Piscataqua  F.  &  M.  Ins.  Co.,  54  Me.  70;  Trott  v.  City- 
Ins.  Co.,  1  Cliff  439;  Cobb  v.  New  England,  etc..  Ins  Co.,  6  Gray  192;  In- 
surance Co.  V.  Morse,  20  Wall.  445. 

156  Scott  V.  Avery,  5  H.  of  L.  Cas.  811;  25  L.  J.  Ex.  303;  2  Jur.  (N.  S.) 
815;  affg.  8  Ex.  487;  22  L.  J.  Ex.  287;  17  Jur.  810;  Mentz  v,  Armenia  F. 
Ins.  Co.,  79  Pa.  St.  478. 

157  Roper  V.  London,  1  El.  &  El.  825;  28  L.  J.  Q.  B.  260;  5  Jur.  (N.  S.) 
491;  7  W.  R.  441;  Elliott  v.  Royal  Exchange,  etc.,  2  L.  R.  Ex.  237;  36 
L.  J.  Ex.  129;  16  L.  T.  399;   15  W.  R.  907. 

158  1  Ex.  D.  257;  45  L.  J.  Ex.  893;  35  L.  T.  220;  24  W.  R.  773'. 

159  Elliott  V.  Royal  Exchange,  supra. 
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in  the  same  or  in  a  different  deed  from  that  which  creates  the 
liability  agree  to  refer  the  matter  upon  which  the  liability  arises, 
to  arbitration,  that  agreement  does  not  take  alvay  the  right  of 
action.  But  if  the  original  agreement  is  not  simply  to  pay  a  sum 
of  money,  but  that  a  sum  of  money  shall  be  paid  if  something  else 
happens,  and  that  something  else  is  that  a  third  person  shall  set- 
tle the  amount,  then  no  cause  of  action  arises  until  the  third  per- 
son has  so  assessed  the  sum.  For  to  say  the  contrary  would  be 
to  give  the  party  a  different  measure  or  rate  of  compensation  from 
that  for  which  he  has  bargained. ' '  ^*"  In  insurance,  agreements 
to  submit  matters  in  controversy  to  arbitration  are  generally  in- 
valid when  they  go  to  the  root  of  the  controversy  and  involve 
questions  of  law  as  well  as  of  fact,^"  or  when  they  determine 
the  liability  of  the  company.  But  if  the  matters  to  be  submitted 
are  incidental,  special,  or  collateral  to  the  main  question  or  lia- 
bility, as,  for  example,  the  amount  of  the  loss  or  manner  of  its 
payment,  then  the  agreement  to  refer  will  be  upheld.  The  right 
can  be  waived.^^^  The  subject  is  not  without  difficulty  and  de- 
cisions are  not  always  in  harmony,  but  the  rule  is  practically  as 
stated.  As  said  before  the  question  arises  more  frequently  in  fire 
insurance  cases,  but  is  likely  to  occur  in  the  experience  of  life  in- 
surance companies  and  benefit  societies.  If  the  promise  to  pay  is 
on  condition  that  the  amount  be  ascertained  by  arbitrators,  then 
the  arbitration  is  a  condition  precedent  to  recovery,  and  perform- 
ance -or  waiver  must  be  shown.  We  refer  below  to  the  principal 
cases  where  the  point  has  been  raised  and  the  language  of  vari- 
ous stipulations  construed.  In  some  a  condition  precedent  has 
been  held  to  exist  and  be  valid,  while  in  others  the  agreement  has 
been  considered  ineffectual.^^'    The  Supreme  Court  of  the  Dis- 

160 -Wood  V.  Humphrey,  114  Mass.  185;  Rowe  v.  Williams,  97  Mass.  163, 
See  also  Knapp  v.  Brotherhood  American  Yeomen,  139  la.  136;  117  N.  "W. 
298. 

181  Alexander  v.  Campbell,  41  L.  J.  Ch.  478;  27  L.  T.  25;  Smith  v.  Pre- 
ferred M.  Ace.  Ass'n,  51  Fed.  520.  See  also  Chadwick  v.  Phoenix  Ace,  etc., 
Ass'n,  143  Mich.  481;   106  N.  W.  1122. 

162  Gnau  V.  Masons,  etc.,  Ass'n,  109  Mich.  527;  67  N.  W.  546. 

163  In  the  following  cases  the  agreement  to  refer  was  upheld  as  a  condi- 
tion precedent  to  suit:  Old  Saucelito,  etc.,  Co.  v.  Commercial  Union  Assur. 
Co.,  66  Cal.  253;  Adams  v.  South  British,  etc.,  Co.,  70  Cal.  198;  11  Pac.  627; 
Carrol  v.  Girard  F.  Ins.  Co.,  72  Cal.  297;  13  Pac.  863;  Gauche  v,  London, 
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trict  of  Columbia,  in  the  case  of  Campbell  v.  Am.  Popular  L.  Ins. 
Co.,^**  considered  the  subject  fully  and  sustained  a  provision  in 
a  life  policy  that  the  company  should  not  be  liable,  if  in  the 
opinion  of  its  surgeon-general,  the  death  of  the  insured  was 
caused  by  intemperance ;  but  in  that  event  should  only  be  held  to 
refund  the  premiums^  already  paid.  The  court  admitted  the  doc- 
trine that  in  general  the  jurisdiction  of  the  courts  could  not  be 
ousted  by  an  agreement  of  the  parties  to  refer  future  differences 
to  arbitrators,  but  after  a  review  of  the  authorities  held  that  this 
was  only  the  reference  of  a  collateral  or  special  fact,  and  a  con- 
dition precedent  to  recovery.  And  it  is  competent  for  the  laws  of 
an  association  to  provide  that  should  total  disability  result  from 
other  than  certain  specified  causes  it  shall  not  create  a  legal  lia- 
bility but  the  claimant  shall  be  allowed  an' amount  approved  by 
the  beneficiary  board  as  a  part  of  the  systematic  benevolence  of 
the  society.^^"  The  provisions  in  laws  of  benefit  societies  creat- 
ing a  tribunal  to  pass  upon  the  claims  of  their  members  have  in 
several  instances  been  enforced  as  conditions  precedent  to  recov- 

etc,  Ins.  Co.,  4  Woods  102;  10  Fed.  347;  Davenport  v.  Long  Island  Ins.  Co., 
10  Daly  535;  Cin.  Coffin  Co.  v.  Home  Ins.  Co.,  7  Cin.  L.  B.  342;  Flaherty 
V.  Germanla  Ins.  Co.,  1  W.  N.  C.  352;  Calvin  v.  Provisional  Ins.  Co.,  27 
Up.  Can.  Q.  B.  403;  Mclnnes  v.  Western  Co.,  30  Up.  Can.  Q.  B.  580;  Lan- 
talum  V.  Anchor  M.  Ins.  Co.,  22  N.  B.  14;  Minifle  v.  Raillway,  etc.,  Co.,  44 
L.  T.  552.  In  the  following  cases  the  agreement  has  been  held  invalid  as 
not  being  a  condition  precedent:  Gere  v.  Council  Bluffs  Ins.  Co.,  67  la. 
272;  Williams  v.  Hartford  Ins.  Co.,  54  Cal.  442;  German-Am.  Ins.  Co.  v. 
Steiger,  109  111.  254;  Canfield  v.  Watertown  F.  Ins.  Co.,  55  Wis.  419; 
Crossley  v.  Con.  F.  Ins.  Co.,  27  Fed.  30;  Phoenix  Ins.  Co.  v.  Badger,  53 
Wis.  283;  Mentz  v.  Armenia  F.  Ins.  Co.,  79  Pa.  St.  478;  AUegree  v.  Mary- 
land F.  Ins.  Co.,  6  H.  &  J.  408;  afld  6  G.  &  J.  136;  14  Am.  Dec.  289  and 
note;  Liverpool  L.  &  G.  Ins.  Co.  v.  Creighton,  51  Ga.  95;  Kill  v.  Hollister,  1 
Wlls.  129;  Mark  v.  National  Ins.  Co.,  24  Hun.  565;  91  N.  Y.  663;  Wallace 
v.  German-American  Ins.  Co.,  1  McC.  335;  2  Fed.  638;  4  McC.  123;  Com- 
mercial Union  Assur.  Co.  v.  Hocking,  19  W.  N.  C.  213;  Nurney  v.  Fire- 
men's Ins.  Co.,  63  Mich.  633;  30  N.  W.  350;  Gorman  v.  Hand-in-hand  Ins. 
Co.,  11  Irish  C.  L.  224;  Continental  Ins.  Co.  v.  Wilson,  45  Kan.  250;  25  Pac. 
629.    SeeTilay  on  Ins.,  §  492  et  segy 

164  McA.  246;  2  Big  L.  &  A.  I.  Cas.  16.  But  to  the  contrary  is  Supreme 
Council,  etc.,  v.  Forsinger,  125  Ind.  52;  25  N.  E.  129;  and  also  Chicago, 
B..&  Q.  R.  Co.  V.  Olsen,  70  Neb.  559;   97  N.  W.  831. 

165  Pool  V.  Brotherhood  Hy.  Trainmen,  143  Cal.  650;  77  Pac.  661. 
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ery.  In  one  "*  the  court  upheld  a  stipulation  in  the  laws  of  a 
society  that  all  claims  against  the  association  should  be  referred 
to  the  board  of  directors  and  that  a  majority  of  the  board  should 
decide  all  questions  of  dispute  and  doubt  and  that  their  decision 
sliould  be  final.  The  court  says :  "It  was  certainly  competent  for 
the  members  of  this  association  to  agree  among  themselves  that 
the  action  of  their  board  of  directors  in  reference  to  any  claim 
presented  against  the  association  shpuld  be  filial. ' '  ^^^  But  this 
case  has  been  severely  criticised  by  the  Supreme  Court  of  lUi- 
nois,^^*  and  the  weight  of  authority  remains  that  the  parties  by 
agreement  cannot  oust  the  courts  of  their  jurisdiction.^*'  If  the 
claim  is  submitted  the  claimant  may  be  bound  as  by  an  award.^'* 

§  624.  Exhausting  Remedies  Within  the  Order. — "We  have  al- 
ready referred  to  the  provisions  usually  found  in  the  laws  of  fra- 
ternal societies,  requiring  a  submission  of  disputes  to  a  tribunal 
created  for  the  purpose  of  determining  controversies  with  the  or- 
der and  providing  that  the  decision  of  such  tribunal  shall  be  final, 
subject  to  an  appeal  to  superior  bodies  of  the  same  organiza- 

166  Rood  V.  Railway  Passengers',  etc.,  Ass'n,  U.  S.  Cir.  Ct.  N.  D.  111.,  31 
Fed.  62. 

16T  See  Canfield  v.  Great  Camp,  etc.,  87  Mich.  626;  49  N.  W.  875;  Hem- 
beau  V.  Great  Camp,  etc.,  101  Mich.  161;  59  N.  W.  417;  CofCee  v.  South- 
wark  Ben.  Soc,  2  "W.  N.  C.  600;  Bauer  v.  Sampson  Lodge,  102  Ind.  262; 
Van  Poucke  v.  Netherland,  etc.,  Soc,  63  Mich.  378;  29  N.  W.  863;  Fill- 
more V.  Great  Camp,  etc.,  103  Mich.  437;  61  N.  W.  785;'  66  N.  W.  R.  675; 
Cotter  V.  Grand  Lodge,  etc.,  23  Mont.  82;  57  Pac.  650;  Russell  v.  N.  Am. 
Ben.  Ass'n  (Mich.),  70  N.  W.  137;  and  ante,  §  116. 

168  Railway  Passenger,  etc.,  Ass'n  v.  Robinson,  147.111.  138;  35  N.  E.  168; 
Burlington,  etc.,  Ass'n  v.  White,  41  Neb.  547;  59  N.  W.  747.  See  also  Ry. 
Passenger,  etc.,  Ass'n  v.  Tucker,  157  111.  194;  42  N.  E.  398. 

169  Kinney  v.  B.  &  0.  Employe's  R.  Ass'n,  35  W.  Va.  385;  14  S.  B.  8; 
Whitney  v.  National  Masonic,  etc.,  Ass'n,  52  Minn.  378;  54  N.  W.  184; 
Daniher  v.  Grand  Lodge  A.  0.  U.  W.,  10  Utah  110;  37  Pac.  245;  Grimibley 
V.  Harrold,  125  Cal.  34;  57  Pac.  558;  National  Masonic  Ace.  Ass'n  v.  Burr, 
44  Neb.  256;  62  N.  W.  466;  McMahon  v.  Supreme  Tent,  etc.,  151  Mo.  522; 
52  S.  W.  384;  Prader  v.  National  Mas.  Ace.  Ass'n,  95  la.  149;  63  N.  W.  601; 
Supreme  Lodge,  etc.,  v.  Raymond,  57  Kan.  647;  47  Pac.  533;  49  L.  R.  A. 
373;  Voluntary  Relief,  etc.,  v.  Spencer,  17  Ind.  App.  123;  46  N.  E.  477; 
B.  &  0.,  etc.,  Ass'n  v.  Standard,  56  Ohio  St.  224;  46  N.  E.  577;  49  L.  R.  A. 
387  and  note.    See  also  ante,  §  §  118  and  564. 

170  Robinson  v.  Templar  Lodge,  etc.,  97  Cal.  62;   31  Pac.  609, 
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tion.^''^  The  courts  have  often  been  called  upon  to  determine 
what  is  meant  by  the  requirement  that  a  member  must  exhaust 
his  remedies  in  the  order  before  resorting  to  the  civil  courts. 
We  have  seen  that,  while  some  authorities,  as  for  example  those 
of  Michigan,  have  held  to  be  valid  by-laws  providing  that  the  de- 
cision of  the  tribunal  of  the  order  shall  be  final,  the  weight  of 
authority  is  in  favor  of  the  proposition  that  a  society  cannot  by 
its  contract  with  a  member,  oust  the  courts  of  their  jurisdiction. 
A  distinction  seems  to  be  made  between  controversies  between 
the  member  and  the  society,  or  internal  controversies,  and  claims 
of  the  beneficiaries  of  deceased  members  or  outsiders.  It  has  been 
held,^'^  that  such  requirements  in  the  by-laws  apply  to  controver- 
sies between  the  member  and  the  society.  Such  provisions  will 
be  construed  strictly,  and  the  right  of  resort  to  the  courts  will  not 
be  deemed  to  be  taken  away  by  mere  inference ;  and,  if  it  can  be 
done  at  all,  it  will  only  be  where  the -restriction  is  stated  in  the 
clearest  and  most  explicit  terms,  and  the  exhausting  of  the  reme- 
dies in  the  order  will  be  regarded  only  as  a  condition  precedent 
to  suit.^'^  Where  the  obstacles  to  the  prosecution  of  an  appeal  in 
a  benevolent  association  are  so  great  as  to  amount  almost  to  a 
denial  of  justice,  and  where,  if  prosecuted,  no  relief  would  result 
therefrom,  a  by-law  requiring  such  an  appeal  before  suit  is  no 
bar  to  an  action.^''^  It  has  been  held  also,^'^  that  such  a  by-law 
is  waived  where  the  society  denies  its  liability.  Ordinarily,  how- 
ever, recourse  cannot  be  had  to  the  courts  when  the  laws  of  the 
association  unequivocally  provide  a  remedy  which  the  parties 
have  agreed  for  the  grievance  complained  of,  and  which  has  not 
been  pursued  and  exhausted.^'*    And  where  the  provision  for  an 

171  Ante,  §  §  118,  564. 

172  Maxwell  v.  Family  Protectlvie  Union,  115  Ga.  475;  41  S.  E.  552.  See 
also  Burlington,  etc.,  v.  White,  41  Neb.  547;   59  N.  W.  747. 

173  Supreme  Lodge,  etc.,  v.  Raymond,  57  Kan.  657;  47  Pac.  533;  49  L.  R. 
A.  381. 

174  Brown  v.  Supreme  Court  I.  0.  F.,  176  N.  Y.  132;  68  N.  E.  145;  Harris 
V.  Wilson,  86  Mo.  App.  406;  Colley  v.  Wilson,  86  Mo.  App.  396;  Llllle  v. 
Brotherhood,  etc.,  114  la.  252;  86  N.  W.  279;  Elghmy  v.  Brotherhood,  etc., 
113  la.  681;  83  N.  W.  1051;  Mullen  v.  Order  of  Foresters,  70  N.  H.  327;  47 
Atl.  257. 

i75Wuerfler  v.  Trustees,  etc.,  116  Wis.  19;  92  N.  W.  433. 

176  Levy  V.  Order,  etc.,  67  N.  H.  593;  39  Atl.  18;  Oliver  v.  Hopkins,  144 

1547 


§   625  LIFE  AND  ACCIDENT  INSURANCE. 

appeal  is  only  permissive,  the  member  need  not  pursue  the  rem- 
edy further.'-'^ 

§  625.  The  Same  Subject  Continued. — The  general  proposition 
that  before  seeking  the  help  of  the  courts  by  mandamus,  or 
equity,  the  member  must  exhaust  the  remedies  in  the  order,  is 
supported  by  a  strong  array  of  authority.  It  has-been  held  that 
the  executive  board  of  a  fraternal  association  acts  in  the  expul- 
sion of  members  as  a  judicial  body  and  its  decision  is  final  un- 
less reversed  on  appeal  as  provided  in  the  by-laws.^''*  But  where 
no  by-law  of  the  association  gives  the  member  the  right  of  appeal 
he  can  resort  to  the.courts  to  compel  a  reinstatement  for  unlawful 
expulsion.^'''  It  has  also ,  been  held  that  an  agreement  to  seek  a 
remedy  for  all  rights  in  the  tribunals  of  the  order  only  extends 
to  questions  of  administrative  character  and  does  not  preclude  a 
member  from  resort  to  the  courts  for  redress.^"*  But  where  an  un- 
just and  unreasonable  burden  is  put  on  the  member  by  the  by- 
laws of  the  association  the  courts  will  protect  the  rights  of  such 
member,  though  he  has  not  exhausted  the  remedies  in  the  order.^*^ 
So  a  by-law  requiring  appeal  to  a  higher  authority,  the  supreme 
lodge,  when  it  would  not  meet  for  two  years  and  then  in  Califor- 
nia,   is    ineffective,"^*    and    it    is    not    necessary    to    exhaust 

Mass.  175;  10  N.  E.  776;  Jeane  v.  Grand  Lodge,  86  Me.  434;  30  Atl.  70; 
Wood  V.  Lodge,  etc.,  20  R.  I.  795;  38  Atl.  895;  Ocean  Castle,  etc.,  v.  Smith, 
58  JSr.  J.  L.  545;  33  Atl.  849;  Whitty  v.  McCarthy,  20  S.  I.  792;  36  Atl.  129; 
Green  v.  Board  of  Trade,  174  111.  585;  51  N.  E.  599;  49  L.  R.  A.  365;  Ryan 
V.  Cudahy,  157  111.  108;  41  N.  E.  760;  49  L.  R.  A.  353;  where  a  valuable 
note  is  appended.  Holomany  v.  National,  etc.,  39  App.  Div.  573;  57  N.  Y. 
Supp.  720;  Kumle  v.  Grand  Lodge,  110  Cal.  204;  42  Pac.  634. 

177  Supreme  Lodge  v.  Dey,  58  Kan.  283;  49  Pac.  74. 

1^8  Carreia  v.  Supreme  Lodge  Protuguese  Fraternity,  218  Mass.  305;'  105 
N.  E.  977;  Camp  No.  6  Patriotic  Order  Sons  of  America  v.  Arrington,  107 
Md.  319;  68  Atl.  548;  McGuiness  v.  Court  Elm  City,  etc.,  78  Conn.  43; 
60  Atl.  1023. 

179  Morgan  v.  Metropolitan  Mutual  Aid  Ass'n,  202  Mass.  524;  88  N.  E. 
890;  Bachman  v.  Harrington,  102  N.  Y.  Supp.  406;  52  Misc.  26. 

ISO  Kelly  v.  Trimont  Lodge,  etc.,  I.  0.  0.  F.,  154  N.  C.  97;  69  S.  E.  764; 
Potievska  v.  Independent  Western  Star  Order,  134  Mo.  App.  471;  114  S.  W. 
572. 

181  Brown  v.  Supreme  Court  I.  0.  F..  176  N.  Y.  132;  68  N.  E.  145;  affg.  72 
N.  Y.  Supp.  206;   66  App.  Div.  259. 

i8ia  Brown  v.  Supreme  Court,  supra, 
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remedies  in  the  order  by  appeal  when  the  appellate  tri- 
bunal only  meets  once  in  two  years.^^^  But  where  a 
society  denies  all  liability  the  beneficiaries  are  not  required  to 
appeal  to  the  national  judiciary  of  the  order.^*'  A  beneficial  asso- 
ciation cannot  wholly  deprive  members  of  the  right  to  invoke  the 
aid  of  the  courts.^^*  While  the  courts  show  a  disposition  to  nar- 
row the  application  of  the  rule  that  a  member  must  exhaust  the 
remedies  in  the  order  before  resorting  to  the  courts,  it  is  still  sus- 
tained by  many  authoriteis.^*^ 

§  626.  Parties  to  Actions  on  Insurance  Contracts. — "Where  the 
policy  is  payable  to  the  assured,  "his  executors,  administrators  or 
assigns,"  for  the  express  benefit  of  the  wife  of  the  assured  and 
their  children,  the  executrix  is  the  proper  person  to  sue.^^*  A  hus- 
band who  has  insured  his  life  for  the  benefit  of  his  wife,  on  the 
failure  of  the  company,  may  maintain  an  action  in  his  own  name 
to  recover  the  premiums  he  has  paid.^*'  If  a  certificate  of  mem- 
bership issued  by  a  mutual  association  expressly  covenants  to  pay 
to  a  person  named  in  it,  such  person  not  being  a  member,  a  sum 
certain  in  event  of  the  death  of  the  member  to  whom  the  certifi- 

182  Kane  v.  Supreme  Tent  K.  O.  T.  M.,  113  Mo.  App.  104;  87  S.  W.  547. 

183  National  Council  Junior  Order,  etc.,  v.  Thomas,  163  Ky.  364;  173  S. 
W.  813;  Harris  v.  National  Council  J.  O.,  etc.,  108  N.  C.  357;  84  S.  E.  405; 
Edwards  v.  American  Patriots,  162  Mo.  App.  231;  144  S.  W.  1117;  Knights 
of  the  Modern  Maccabees  v.  Mayfield  (Tex.  Civ.  App.),  147  S.  W.  675. 

i84Kempton  Lodge,  etc.,  v.  Mozingo,  180  Ind.  566;  103  N.  E.  411. 

185  Brotherhood  of  Railroad  Trainmen  v.  Swearingen,  161  Ky.  665;  171 
S.  "W.  455;  Hickey  v.  Baine,  195  Mass.  446;  81  N.  E.  2014;  Smith  v.  Ocean 
Castle,  etc.,  59  N.  J.  L.  198;  35  Atl.  917;  Herman  v.  Hummer,  20  Wash. 
363;  55  Eac.  315;  Beeman  v.  Supreme  Lodge,  etc.,  215  Pa,  627;  64  Atl.  792; 
Ward  V.  David  &  Jonathan  Lodge,  etc.,  90  Miss.  116;  43  Sou.  302;  Easter 
V.  Brotherhood  of  American  Yeoman,  172  Mo.  App.  292;  157  S.  W.  992; 
Cohen  v.  Supreme  Lodge,  etc.,  35  R.  I.  94;  85  Atl.  653,  745;  Union  Fra- 
ternal League  v.  Johnston,  124  Ga.  902;  53  S.  E.  241;  Lincoln  Council 
Junior  Order,  etc.,  v.  State  Council  Junior  Order,  etc.,  24  R.  I.  493;  53  Atl. 
245;  Most  Worshipful  United  Grand  Lodge,  etc.,  v.  Lee,  128  Ind.  42;  96 
Atl.  872. 

186  Mass.  M.  L.  Ins.  Co.  v.  Robinson,  98  111.  324;  Grattan  v.  National  L. 
Ins.  Co.,  15  Hun.  74;  Fairchild  v.  N.  Eastern  M.  L.  Ass'n,  51  Vt.  613; 
Stowe  V.  Phinney,  78  Me.  244;  Catland  v.  Hoyt,  78  Me.  355;  Conn.  L.  Ins. 
Co.  V.  Luchs,  108  U.  S.  498.     See  also  as  to  parties  ante,  §  612. 

187  Universal  L.  Ins.  Co.  v.  Cogbill,  30  Gratt.  72;  New  York  L.  Ins.  Co.  v. 
Bonner,  11  Neb.  169;  Abell  v.  Penn.  M.  L.  Ins.  Co.,  18  W.  Va.  400. 
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cate  is  issued,  the  beneficiary  may  be  considered  the  covenantee, 
and  is  entitled  to  sue  the  company  in  covenant  for  the  amount 
specified  in  the  certificate.^**  And  one  for  whose  benefit  a  prom- 
ise is  made  may  sue  upon  it,  though  he  is  not  privy  to  it.^*'  In 
an  action  at  law  on  a  policy  by  an  administrator  one  claiming 
such  policy  under  an  assignment  is  an  indispensable  party.^'"  And 
a  party  having  possession  of  a  policy  on  the  life  of  his  intestate 
can  take  out  letters  of  administration  and  sue,  although  the  in- 
sured did  not  die  in  the  State  and  left  no  property  therein.^'^ 
The  widow  and  children  can  sue  on  a  policy  payable  to  the  hus- 
band and  father,  it  being  alleged  that  there  were  no  debts  and 
no  administration.^^^  And  a  trustee  can  bring  suit.^^^  In  Mas- 
sachusetts, prior  to  a  recent  statute,^'^  where  the  contract  of  the 
society  was  with  the  member  to  pay  to  a  third  party,  the  admin- 
istrator or  executor  of  the  member  was  the  proper  party  to  sue.^^^ 
And  that  even  though  the  certificate  was  payable  to  one  not  com- 
petent to  be  a  beneficiary.^'*  If  a  policy  or  certificate  of  a  benefit 
society,  provide  for  the  payment  of  different  sums  to  different 
parties,  it  is  improper  for  the  beneficiaries  to  join  in  one  action 
to  recover  the  several  sums  due,  but  each  must  bring,  a  separate 
action  for  his  share.^''    In  such  a  case  the  covenant  in  terms  is 

188  York  County,  etc.,  Ass'n  v.  Meyers,  11  W.  N.  C.  541. 
i89Barbaro  v.   Occidental  Grove,   etc.,  4  Mo.  App.   429;    Beardslee  v. 
Morgner,  Id.  139. 

190  New  York  Life  Ins.  Co.  v.  Smith,  14  C.  C.  A.  635;  67  Fed.  694;  29 
U.  S.  App.  220.  As  to  other  questions  as  to  necessary  parties  see  Voss  & 
Conn.  M.  L.  Ins.  Co.,  19  Mich.  161;  Pray  v.  Life  Ins.  Co.,  104  la.  114;  73 
N.  W.  485;  44  L.  R.  A.  689;   77  N.  W.  697. 

191  Page  V.  Life  Ins.  Co.,  131  N.  C.  115;  42  S.  E.  543.  As  to  suit  by  hus- 
band on  policy  payable  to  deceased  wife  see  D'Arcy  v.  Conn.  M.  L.  Ins.  Co., 
108  Tenn.  567;  69  S.  W.  768. 

192  Sun  Life  Ins.  Co.  v.  Phillips  (Tex.  Civ.  A.),  70  S.  W.  603. 
i93Pfeifer  v.  Supreme  Lodge,  etc.,  173  N.  Y.  418;  66  N.  E..108;  reversg. 

74  App.-Div.  630;  77  N.  Y.  Supp.  1138. 

194  Dean  v.  Am.  Legion  of  Honor,  156  Mass.  435;  31  N.  E.  1. 

issRindge  v.  Society,  146  Mass.  286;  15  N.  E.  628;  Flynn  v.  Mass.  Ben. 
Soc,  152  Mass.  288;  25  N.  E.  716.  See  also  Brown  v.  Greenfield  L.  Ass'n, 
172  Mass.  498;   53  N.  E.  129. 

196  Burns  v.  Grand  Lodge,  etc.,  153  Mass.  173;   26  N.  E.  443. 

197  Campbell  v.  National  Life  Assur.  Co.,  84  Up.  Can.  Q.  B.  35;  Frazer  v. 
Phoenix  M.  L.  Ins.  Co.,  36  Up.  Can.  Q.  B.  35;  Frazer  v.  Phoenix  M.  L.  Ins. 
Co.,  36  Up.  Can.  Q.  B.  422;  Keary  v.  Mut.  Reserve  F.  L.  Ass'n,  30  Fed.  359. 
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joint,  but  if  the  interest  be  several  the  covenant  will  be  several, 
although  the  terms  of  it  be  joint.  "The  rule  is  clearly  estab- 
lished, that  though  a  man  covenants  vrith  tvi^o  or  more  persons, 
using  words  which  prima  facie  import  a  joint  covenant,  yet,  if 
the  interest  and  cause  of  action  of  each  of  the  covenantees  ap- 
pears on  the  face  of  the  deed  to  be  several,  the  words  will  be 
taken  disjunctively,  and  the  covenant  will  be  construed  to  be  a 
several  covenant  vsdth  each,  and'  each  covenantee  may  bring  an 
account  for  his  particular  damage. ' '  ^^*  But  if  the  amount  of 
the  insurance  be  payable  to  certain  persons  equally,  there  may 
be  a  different  rule.^^'  An  administrator  cannot  maintain  an  ac- 
tion on  a  contract  to  pay  to  the  heirs  of  his  intestate,^""  nor  can 
a  wife,  neither  executor  or  assignee,  sue  on  a  policy  payable  to 
her  husband ;  ^"^  but  where  a  resulting  trust  follows  for  the  bene- 
fit of  the  heirs  at  law,  the  administrator  can  sue.^"^  The  assured 
and  not  the  insured  is  the  proper  plaintiff  to  recover  the  surplus 
arising  from  premium  payments  under  a  promise  contained  in  the 
policy.^"^  It  has  been  held  in  Vermont,^"*  that  an  action  in  a 
benefit  certificate  issued  to  a  member  payable  to  his  sons  must  be 
brought  by  his  legal  representatives  if  the  certificate  be  a  spe- 
cialty. 

§  627.  Service  of  Process  on  Poreign  Corporations. — The  stat- 
utes of  the  different  States  usually  provide  that,  as  a  condition 
precedent  to  doing  business  in  the  State,  foreign  corporations 
shall  file  with  the  proper  official  of  such  State,  a  consent  that 
service  'of  process  in  all  actions  against  the  corporation  shall,  if 
made  upon  the  designated  official  or  person  named  for  the  pur- 
pose, be  deemed  personal  service.  As  a  corporation  has  no  abso- 
lute right  to  do  business  outside  the  State  of  its  domicile  without 
the  consent,  express  or  implied,  of  the  State  where  it  desires  to 
do  business,  the  latter  may  give  such  consent  upon  such  terms  as 

198  Lane  v.  Drinkwater,  1  C.  M.  &  R.  612;  James  v.  Emery,  8  Taunt,  245. 

199  Covenant  M.  Ben.  Ass'n  v.  Hoffman,  110  111.  603. 
2ooBomascli  v.  Supreme  Sitting,  etc.,  42  Minn.  241;  44  N.  W.  12. 

201  New  York  L.  Ins.  Co.  v.  Jack,  76  Miss.  788;  25  Sou.  871. 

202  Bishop  V.  Empire  Order,  etc.,  112  N.  Y.  627;  20  N.  E.  562.  But  see 
Britton  v.  Supreme  Council,  etc.,  46  N.  J.  E.  102;   19  Atl.  675. 

203  Provident  Savings  Life  Assur.  Soc.  v.  Marshall,  125  111.  App.  101. 

204  Morrill  v.  Catholic  Order  of  Foresters,  79  Vt.  479;  65  Atl."  526. 
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it  may  see  fit  to  impose.  Such  a  statute  is  valid.  As  a  general 
rule,  the  method  prescribed  for  service  must  be  strictlyv  pur- 
sued,^"^  although  it  has  been  held  that  this  method  of  service  does 
not  preclude  service  in  the  manner  generally  prescribed  for  serv- 
ice on  foreign  corporations.^"^  It  has  been  held  that  service  is 
good,  although  the  company  has  withdrawn  from  the  State  and 
attempted  to  revoke  its  power  of  attorney;  ^"^  and  the  cancella- 
tion by  the  insurance  commissioner^  of  the  license  to  do  business 
in  the  State  does  not  render  service  on  such  officer  insufficient 
upon  a  cause  of  action  which  arose  out  of  transactions  between 
parties  while  the  insurance  company  was  carrying  on  business 
in  such  State  under  the  license.^"'  An  insurance  company  can- 
not revoke  its  consent  for  service  on  the  Insurance  Commissioner 
so  long  as  it  has  liabilities  within  the  State.^"^  Service  is  good 
enough  even  though  a  different  officer  is  designated  for  service 
by  a  law  subsequently  passedj^^"  and  in  suits  on  contracts  made 
without  the  State.^^^  It  has  also  been  held  that,  by  doing  busi- 
ness in  a  State,  although  not  authorized  to  do  so,  having  never 
complied  with  the  statutory  requirements,  the  company  consents 
that  service  under  the  statute  may  be  valid.^^^     Service,  how- 

205  Old  "Wayne  M.  L.  A.  v.  Flynn,  31  Ind.  App.  473;  66  N.  E.  57;  68  N.  E. 
327;  Farmer  v.  National  L.  Ass'n,  50  Fed.  829. 

206  Connecticut  Mut.  L.  Ins.  Co.  v.  Spratley,  99  Tenn.  322;  14  L.  R.  A. 
442;  42  S.  W.  145;  affd.  172  U.  S.  602;  Mutual  Reserve  Fund  L.  Ass'n  v. 
Cleveland  "Woolen  Mills,  27  C.  C.  A.  212;  54  U.  S.  App.  290;  82  Fed.  508; 
Green  v.  Equitable,  etc.,  Ass'n,  105  la.  828;  75  N.  "W„  635. 

207  Magoffin  v.  Mutual  Reserve  Fund  Life  Ass'n,  87  Minn.  260;  91  N.  "W. 
1115;'  Biggs  V.  Mutual  Reserve  Fund  L.  Ass'n,  128  N.  C.  5;  37  S.  E.  955; 
D'Arcy  v.  Mutual  L.  Ins.  Co.,  108  Tenn.  567;  69  S.  W.  768;  Connecticut 
Mutual  L.  Ins.  Co.  v.  Spratley,  supra. 

200  Mutual  Reserve  Fund  L.  Ass'n  v.  Phelps,  190  U.  S.  147;  47  L.  Ed. 
987,  where  a  valuable  note  is  appended. 

208  Commonwealth  v.  Provident  Savings  L.  Assur.  Soc,  155  Ky.  197;  159 
S.  "W.  698. 

210  Woodward  v.  Mutual  Reserve  L.  Ins.  Co.,  178  N.  Y.  485?  Tl  N.  E.  10; 
reversg.  82  N.  Y.  Supp.  908. 

2iiMooney  v.  Buford,  18  C.  C.  A.  421;  34  U.  S.  App.  581;  72  Fed.  32; 
Relfe  V.  Rundle,  102  U.  S.  222. 

212  Sparks  v.  National  Masonic  Ace.  Ass'n,  73  Fed.  277;  Old  "Wayne  M.  L. 
Ass'n  v.  Flynn,  31  Ind.  App.  473;  66  N.  E.  57;  68  N.  E.  327;  Abraham  v. 
Mutual  Reserve  Fund  L.  Ass'n,  183  Mass.  116;  66  N.  E.  605.    But  see  Lu- 
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ever,  will  not  be  good  where  suit  is  begun  on  a  policy  wholly- 
executed  in  another  State,  if  the  company,  prior  to  the  issuance 
of  such  policy,  had  withdrawn  from  the  State  ;^^'  nor  where  it  is 
sought  to  obtain  an  injunction  restraining  the  collection  of  assess- 
ments alleged  to  be  excessive,  since  such  a  suit  involves  the  regu- 
lation of  the  internal  affairs  of  a  foreign  corporation.^^* 

The  method  of  service  on  Insurance  Commissioner  is  not  lim- 
ited to  actions  on  insurance  contracts,  but  applies  to  all  cases 
where  the  action  is  transitory.^^^  An  assignee  is  entitled  to  the 
benefit  of  the  statute  providing  for  service  on  the  Insurance  Com- 
missioner.^i*  The  Commissioner  may  accept  service  instead  of 
having  process  served.^^''  A  foreign  insurance  company  doing 
business  under  a  license  is  bound  by  all  reasonable  statutes  relat- 

brano  v.  Imperial  Council,  etc.,  20  R.  I.  27;  38  L.  R.  A.  546;  37  Atl.  345; 
Greenleaf  v.  National  Ass'n,  130  Fed.  209;,  Rothrock  v.  Dwelling  House  Ins. 
,Cq.,  161  Mass.  423;   37  N.  E.  206;   23  L.  R.  A.  863.  ■ 

^  213  Mutual  Reserve  F.  L.  Ass'n  v.  Boyer,  62  Kan.  31;  61  Pac.  387;  50  L. 
R.  A.  538. 

214  Condon  v.  Mutual  Reserve  Fund  L.  Ass'n,  89  Md.  99;  44  L.  R.  A.  149; 
42  Atl.  944.  Other  cases  involving  the  question  of  service  of  process  are 
Hunter  v.  Mutual  Reserve  L.  Ins.  Co.,  184  N.  Y.  136;  76  N.  E.  1072;  Fisher 
V.  Traders  Mut.  L.  Ins.  Co.,  136  N.  C.  217;  48  S.  E.  667;  German  Ins.  Co.  v. 
Hall,  1  Kan.  App.  43;  41  Pac.  69;  Swedish-American  National  Bank  v. 
Bleeker,  72  Minn.  383;  75  N.  W.  740;  Palmer  v.  Northern,  etc.,  Ass'n,  175 
Mass.  396;  56  N.  E.  828;  Harrigan  v.  Life  Ins.  Co.,  128  Cal.  531;'  61  Pac. 
99;  Prudential  Ins.  Co.  v.  Connelly,  5  Neb.  (Unof.)  407;  98  N.  "W.  812; 
Travelers'  Protective  Ass'n  v.  Gilbert,  41  C.  C.  A.  180;  101  Fed.  46.  As  to 
service  in  Virginia,  Millan  v.  Mutual  Reserve  Fund  L.  Ass'n,  103  Fed.  764. 
As  to  Delaware,  Equitable  Life  Assur.  Soc.  v.  Fowler,  125  Fed.  88.  As  to 
Illinois,  Supreme  Hive,  etc.,  v.  Harrington,  227  111.  511,  81  N.  E.  533.  Un- 
der the  Kentucky  statute.  Home  Benefit  Soc.  v.  Muehl,  109  Ky.  479;  59  S. 
"W.  520;  61  S.  W.  371;  Mutual  Ben.  L.  Ins.  Co.  v.  First  Natl  Bk.,  160  Ky. 
539;  169  S.  W.  1028.  As  to  Missouri  statute.  Grand  Chapter,  etc.,  v.  Fran- 
cis, 93  Mo.  App.  560;  67  S.  W.  732.  As  to  service  on  local  ofiRcer  of  society, 
Taylor  v.  Order  of  Railway  Conductors,  89  Minn.  222;  94  N.  W.  684;  Bank- 
ers' Union  v.  Nabers,  36  Tex.  Civ.  App.  38;   81  -S.  W.  91. 

215  Lyden  v.  Western  Life  Indemnity  Co.,  204  Fed.  687. 

216  Hunter  v.  Mutual  Reserve  Life  Ins.  Co.,  192  N.  Y.  85;  84  N.  E.  575. 

217  Mutual  Reserve  Fund  Life  Ass'n  v.  Tuchfeld,  86  C.  C.  A.  657;  159  Fed. 
833;  State  v.  Brotherhood  of  American  Yeomen,  111  Minn.  39;  126  N.  W. 
404;  Patton  v.  Continental  Casualty  Co.,  119  Tenn.  364;  104  S.  W.  305. 
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ing  to  service  of  process.^^'  Service  cannot  be  made  on  a  deputy 
superintendent  where  the  power  of  attorney  only  authorized  serv- 
ice on  the  superintendent.^^'  An  insurance  company  making  a 
contract  in  a  State  where  it  is  not  authorized  to  do  business  is 
estopped  from  denying  validity  of  service  on  the  Insurance  Com- 
missioner made  in  accordance  with  the  statute.^^"  A  non-resi- 
dent may  have  the  benefit  of  the  statute  authorizing  service  on 
the  Insurance  Commissioner.^^^  Am  accident  company  which  has 
policies  outstanding  in  the  State  and  exercises  the  right  to  in- 
vestigate losses  thereunder  and  to  adjust  and  settle  losses  is  do- 
ing business  within  the  State  and  service  on  the  Insurance  Com- 
missioner is  valid  under  the  Missouri  statute.^^^  A  reinsuring 
company  assuming  liability  under  a  reinsurance  contract  of  the 
outstanding  policies  of  a  company  doing  business  in  the  State, 
is  estopped  to  set  up  failure  to  comply  with  the  statute  authoriz- 
ing business  'in  the  State  or  to  assert  that  the  service  of  policies 
upon  the  Insurance .  Commissioner  was  insufficient,  the  assump- 
tion of  liability  in  the  form  of  reinsuring  existing  insurance  con- 
tracts and  the  collection  of  premiums  due  thereon  from  members 
residing  in  the  State,  and  to  thus  keep  and  maintain  the  con- 
tracts in  force,  constitutes  the  transaction  of  business.^^^  Service 
on  a  foreign  insurance  company  not  doing  business  in  the  State 
cannot  be  made  upon  an  examing  physician  employed  only  in  iso- 
lated cases.^^* 

§  628.  Pleading  in  Actions  on  Insurance  Contracts. — The  mod- 
ern codes  have  largely  stripped  pleading  of  its  technical  character 

218  Bruning  v.  Brotherhood  Ace.  Co.,  191  Mass.  115;  77  N.  E.  710;  Brenizer 
V.  Supreme  Council  R.  A.,  141  N.  C.  409;  53  S.  E.  835;  6  L.  R.  A.  (N.  S.) 
235. 

219  Bennett  r.  Supreme  Tent  K.  0.  T.  M.,  40  Wash.  431;  82  Pac.  744;  2 
L.  R.  A.  (N.  S.)  389. 

220  Corbett  v.  Physicians  Casualty  Ass'n,  135  Wis.  505;  115  N.  W.  365. 

221  State  ex  rel.,  etc.,  v.  Grimm,  239  Mo.  135;  143  S.  W.  483;  Patton  v. 
Continental  Casualty  Co.,  119  Tenn.  364;  104  S.  W.  305.  But  see  to  the 
contrary  Williams  v.  Mutual  Reserve  Fund  Life  Ass'n,  145  N.  C.  128; 
58  S.  E.  802. 

222  Commercial  Mutual  Ace.  Company  v.-  Davis,  213  TJ.  S.  245. 
223Kull)erg  v.  Fraternal  Union  of  America,  131  Minn.  131;   154  N.  W. 

748;  Old  Wayne  Ins.  Co.  v.  McDonough,  204  U.  S.  8;  Connecticut  Mutual 
Life  Ins.  Co.  v.  Sprtley,  172  U.  S.  602. 
224  Higham  v.  Iowa  State  Travelers  Ass'n,  183  Fed.  845. 
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and  even  in  States  where  common-law  forms  are  retained  they  are 
modified  by  statute.  It  is  not  within  the  scope  of  this  work  to 
lay  down  anything  more  than  general  rules  for  pleadings  in  suits 
on  life  policies  and  even  these  general  rules  must  not  always  be 
implicitly  relied  on,  for  local  statutes  may  change  or  even  abolish 
what  has  been  established  in  the  adjudications  of  the  courts.  The 
inanner  of  declaring  on  policies  of  insurance  has  in  many  States 
been  prescribed  by  statute  with  a  view  of  simplifying  the  plead- 
ings and  taking  away  many  technical  requirements.  We  have  not 
considered  it  necessary  to  discuss  the  local  statutes,  but  leave  it 
to  the  practitioner  to  acquaint  himself  with  the  rules  which  pre- 
vail in  his  own  State. 

§  629.  Declaration  or  Petition. — The  Supreme  Court  of  ,Ala- 
bama  thus  states  the  general  rule  in  regard  to  a  petition  or 
declaration  on  an  insurance  policy :^^^  "Independent  of  stat- 
utory provisions,  the  rules  of  pleadings  are  the  same  in  their 
application  to  the  contract  of  insurance  as  to  other  contracts. 
The  contract  or  policy  of  insurance  must  be  declared  on,  in  hOiec 
verba,  or  according  to  its  legal  effect;  the  plaintiff's  interest  iji 
the  subject  of  insurance;  the  payment  of  the  premium;  the  in- 
ception of  the  risk ;  the  performance  of  any  precedent  condition 
or  warranty  contained  in  the  policy,  and  the  loss,  or  happening 
of  the  event,  on  which  within  the  terms  and  meaning  of  the  pol- 
icy the  liability  of  the  insurer  attaches,  must  be  alleged.^^^  The 
general  rule  applicable  to  .all  executory  contracts  is  that  if  the 
defendant's  performance  depended  upon  a  condition  precedent, 
the  plaintiff  must  aver  the  fulfillment  of  such  condition,  whether 
it  is  afSrmative  or  negative,  or  to  be  performed  or  observed  by 
him,  or  the  defendant,  or  a  mere  stranger  to  the  contract,  or 
must  show  an  excuse  for  non-performance.  If  non-performance  is 
excused,  the  matter  of  excuse  must  be  distinctly  averred.^^'' 
These  rules  of  pleading  at  common  law  have  been  modified,  and  to 
some  extent  abrogated  by  the  statutory  provisions  t&  which  we 
have  referred.  ...  A  mere  statement  of  the  contract  or  pol- 
icy, followed  by  the  general  averment  that  the  plaintiff  had  com- 

225  Brooklyn  Life  Ins.  Co.  v.  Bledsoe,  52  Ala.  538. 

226  2  Greenl.  Ev.,  §  376. 
227 1  Chitty  PI.  320-267. 

1555 


§    629  LIFE  AND  ACCIDENT  INSURANCE. 

plied  with  all  its  provisions  on  his  part,  and  that  the  defendant 
had  not  in  a  specified  matter  performed  it,  is  sufficient. "  ^^'  A 
declaration  or  petition  is  insufficient  unless  it  alleges  that  the  no- 
tice and  proofs  of  loss  required  by  the  policy  have  been  given,  or 
compliance  with  this  condition  waived.  The  general  averment 
that  plaintiff  has  "fulfilled  all  the  conditions"  of  the  policy  is 
not  an  averment  that  proofs  of  loss  had  been  made  in  a  certain 
way  and  within  a  certain  time.^^'  The  damages  allowed  for  vex- 
atious refusal  to  pay  are  punitive  damages  and  not  a  penalty  and 
the  amount  must  me  separately  stated  in  the  petition. ^^^ 
Matter  in  defeasance  of  the  plaintiff's  action  need  not  be 
stated  in  the  declaration,  and  whenever  there  is  a  circum- 
stance, the  omission  of  which  is  to  defeat  the  plaintiff's  right 
of  action,  prima  facie'  well  founded,  whether  called  by  the  name 
of  a  proviso,  or  a  condition  subsequent,  it  must  in  its  nature  be  a 
matter  of  defense,  and  ought  to  be  shown  in  the  pleading,  by  the 
opposite  party.^^"*  It  is  sufficient  to  state  in  the  declaration  those 
parts  of  the  contract  whereof  a  breach  is  complained  of,  or,  in 
other  words,  to  show  so  much  of  the  terms  beneficial  to  the  plain- 
tiff in  a  contract  as  constitutes  the  point  for  the  failure  of  which 

228  Richardson  v.  North  Missouri  Ins.  Co.,  57  Mo.  413;  Bamberger  v. 
Commercial  Credit,  etc.,  Co.,  15  C.  B.  676;  1  Jur.  (N.  S.)  500;  Mass.  Mut. 
L.  Ins.  Co.  V.  Kellogg,  82  111.  614;  American  Ins.  Co.  v.  Leonard,  80  Ind. 
272;  Aetna  Ins.  Co.  v.  Kittles,  81  Ind.  96;  Lingenfelter  v.  Phoenix  Ins.  Co., 
19  Mo.  App.  252;  Daniels  v.  Andes  Ins.  Co.,  2  Mont.  78;  Tripp  v.  Vermont 
L.  Ins.  Co.,  55  Vt.  100;  Scheiderer  v.  Travelers  Ins.  Co.,  58  Wis.  13;  Conti- 
nental L.  Ins.  Co.  V.  Houser,  89  Ind.  258;  Modern  Woodmen  v.  Noyes,  158 
Ind.  503;  64  N.  E.  21;  Supreme  Council  v.  Orcutt,  119  Fed.  682;  56  C.  C. 
A.  294;  Grand  Lodge  v.  Hall,  31  Ind.  App.  107;  67  N.  E.  272;  Supreme 
Lodge,  etc.,  v.  Edwards,  15  Ind.  App.  524;  41  N.  E.  850;  Metropolitan  L. 
Ins.  Co.  V.  Rutherford,  95  Va.  773;  30  S.  E.  383;  Grand  Lodge,  ets.,  v.  Hall, 
37  Ind.  App.  371;  76  N.  E.  1029;  Johnson  v.  Sovereign  Camp,  119  Mo.  App. 
98;   95  S.  W.  951. 

229Edgely  v.  Farmers  Ins.  Co.,  43  la.  587;  Fayerweather  v.  Phoenix  Ins. 
Co.,  7  N.  Y.  St.  R.  25;  Dolbier  v.  Agricultural  Ins.  Co.,  67  Me.  180; 
Royal  Ins.  Co.  v.  Smith,  8  Ky.  521;  Crescent  Ins.  Co.  v.  Camp,  64  Tex.  521; 
Quarrier  v.  Peabody  Ins.  Co.,  10  W.  Va.  507.  But  see  Scheiderer  v.  Trav- 
elers' Ins.  Co.,  58  Wis.  13;  Schobacker  v.  Germantown  .etc.,  Ins.  Co.,  59  Jd. 
86;  Sun  Mut.  Ins.  Co.  v.  Holland,  2  Wills,  106  Tex.  391.  To  the>  contrary: 
Farmers'  Bank  v.  Manchester  Assur.  Co.,  106  Mo.  App.  114;  80  S.  W.  299. 

230  Jones  V.  Prudential  Ins.  Co.,  173  Mo.  App.  1;  155  S.  W.  1106. 

23oaGeneral  Accident,  etc.,  Co.  v.  Lacy  (Tex.  Civ.  App.),  151  S.  W.  1170. 
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he  sues;. it  is  not  necessary  or  proper  to  set  out  in  the  declara- 
tion other  parts  not  qualifying  or  varying  in  any  respect  the  ma- 
terial parts  above  mentioned.  It  is  not  necessary  therefore  for  a 
declaration  to  negative  matters  of  defense.^"  Nor  to  allege  mat- 
ters peculiarly  within  the  knowledge^  of  defendant.^'^  In  a  suit 
on  a  policy  of  life  insurance,  procured  by  the  insured  for  the 
benefit  of  another,  it  is  not  necessary  that  the  declaration  should 
aver 'that  the  beneficiary  had  any  interest  in  the  life  of  the  in- 
sured, but  a  different  rule  prevails  where  ojie  procures  an  insur- 
ance on  the  life  of  another.  In  such  case  the  plaintiff  must  aver 
in  his  declaration  on  the  policy  that  he  had  an  insurable  interest 
in  the  life  assured  and  prove  the  same  affirmatively  as  a  part  of 
his  case.^^^  The  mere  statement  that  plaintiff  had  an  insurable 
interest  is  a  conclusion  of  law;  facts  must  be  stated  from  which, 
as  a  matter  of  law,  the  court  can  infer  the  existence  of  such  an 
interest.^^^  And  so  in  an  action  against  a  benefit  society  to  re- 
cover benefits  it  is  not  sufficient  to  allege  that  there  was  a  "rule" 
whereby  plaintiff  was  entitled,  etc.  The  rule  or  its  substance 
must  be  stated.^^^  And  in  an  action  against  a  benefit  society  to 
recover  a  balance  alleged  to  be  due  during  the  plaintiff's  sickness 

231  Simmons  v.  Insurance  Co.,  8  W.  Va.  474;  Pierce  v.  Charter  Oak  L. 
Ins.  Co.,  138  Mass.  151;  East  Texas  F.  Ins.  Co.  v.  Dyches,  56  Tex.  565; 
Phoenix  Ins.  Co.  v.  Moog,  78  Ala.  284;  Clay  F.,  etc.,  Ins.  Co.  v.  Wust&r- 
hausen,  75  111.  285;  Forbes  v.  Am.  M.  L.  Ins.  Co.,  15  Gray  249;  Lounsbury 
V.  Protection  Ins.  Co.,  8  Conn.  459;  Conway  F.  Ins.  Co.  v.  Sewall,  54  Me. 
352;  Troy  F.  Ins.  Co.  v.  Carpenter,  4  Wis.  20;  Guiltman  v.  Metropolitan 
L.  Ins.  Co.,  69  Vt.  469;  38  Atl.  315. 

232  Supreme  Lodge  v.  Foster,  26  Ind.  App.  333;  59  N.  E.  877;  Frame  v. 
Sovereign  Camp,  67  Mo.  App.  127;  Ellinger  v.  Equitable  L.  Assur.  Soc,  138 
Wis.  390;  120  N.  W.  235. 

233  Guardian  M.  L.  Ins.  Co.  v.  Hogan,  80  111.  35;  Mass.  Mut.  L.  Ins.  Co.  v. 
Kellogg,  82  111.  614;  Euse  v.  Mut.  Ben.  L.  Ins.  Co.,  23  N.  Y.  516;  24  N.  Y. 
653;  s.  c.  8  Ga.  534;  Fowler  v.  N.  Y.  Indemnity  Ins.  Co.,  26  N.  Y.  422; 
Christman  v.  State  Ins.  Co.,  "16  Ore.  283;  18  Pac.  466;  Ky.  Life,  etc.,  Ins. 
Co.  V.  Hamilton,  11  C.  C.  A.  42;  63  Fed.  93.  But  see  contra,  Tabor  v.  Gross, 
etc.,  Mfg.  Co.,  11  Colo.  419;  18  Pac.  537;  Nye  v.  Grand  Lodge,"  etc.,  9  Ind. 
App.  131;  36  N.  E.  429;  Masonic  Ben.  Ass'n  v.  Bunch,  109  Mo.  560;  19  S. 
W.  25. 

234  Elkhart  Mut.  Aid,  etc.,  Ass'n  v.  Houghton,  98  Ind.  149;  Franklin  L. 
Ins.  Co.  V.  Sefton,  53  Ind.  380. 

325  Irish  Catholic,  etc.,  t.  O'Shanughnessy,  76  Ind.  191;  Beneficial  Soc.  v. 
White,  30  N.  J.  E.  313. 
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at  the  rate  of  three  dollars  per  week,  the  mere  statement  that 
such  an.  amount  is  "the  sum  paid  to  the  sick  of  said  society"  is 
insufficient  and  states  no  cause  of  action.  In  such  case  the  plain- 
tiff must  state  how  the  obligation  to  pay  this  money  arises,  what 
the  rules  and  regulations  in  regard  to  beneficiaries  are,  and  that 
he  has  complied  with  such  rules.^^^  No  principle  is  better  set- 
tled, than  that  a  statement  of  demand  which  does  not  state  facts 
enough  to  establish  the  liability  o:^the  party  sued,  without  the 
necessity  of  supplying  other  iacts  by  proof,  is  radically  defective 
and  will  not  support  a  judgment.^"  A  foreign  statute  must  be 
pleaded  specifically.^^*  "Where  a  statute  saves  a  forfeiture  and  is 
pleaded  facts  bringing  the  case  within  such  statute  must  be 
stated.^^^  It  is  not  necessary  for  the  plaintiff,  although  the  ap- 
plication, by  the  terms  of  the  policy,  is  made  a  part  of  the  con- 
tract and  the  truth  of  the  statements  made  therein  warranted, 
so, set  out  in  his  complaint  or  declaration  the  application,  nor  in 
the  first  instance  to. prove  performance  of  any  of  its  conditions, 
'  or  the  truth  of  the  statements  contained  therein,  because  the 
agreement  or  warranties  contained  in  such  application  are  not 
conditions  precedent,  but  qualifications  of  the  liability  of  the  in- 

236  Beneficial  Society  v.  White,  30  N.  J.  L.  313.  See  for  examples:  Johns 
V.  N.  W.  Mut.  R.  Ass'n,  87  Wis.  Ill;  58  N.  W.  76;  McFarland  v.  U.  S.  Mut. 
Ace.  Ass'n,  124  Mo.  204;  27  S.  W.  436;  Warner  v.  National  L.  Ins.  Co.,  100 
Mich.  15.7;  58  N.  W.  667;  Mellerup  v.  Travelers  Ins.  Co.,  95  la.  317;  63  N. 
W.  665;  Congower  v.  Equitable,  etc.,  Ass'n,  94  la.  499;  63  N.  W.  192; 
Union  Cent.  L.  Ins.  Co.  v.  Jones,  17  Ind.  App.  592;  47  N.  E.  342;  Beckner 
V.  Beckner,  104  Ga.  219;  30  S.  E.  622. 

237  Beneficial  Society,  etc.,  v.  White,  supra.  See,  as  to  what  are  neecs- 
sary  averments  in  a  complaint  against  a  benefit  society:  Supreme  Coun- 
cil, etc.,  V.  Porsinger,  125  Ind.  52;  25  N.  E.  129;  Wright  v.  Supreme  Com- 
mandery,  etc.,  87  Ala.  426;  13  Sou.  564.  ^As  to  inconsistent  allegations: 
Burton  v.  Conn.  Mut.  L.  Ins.  Co.,  119  Ind.  507;  21  N.  E.  746.  *  Peculiar  cer- 
tificates: Lawyer  v.  Murphy,  58  Conn.  294;  20  Atl.  457;  Emmeluth  v. 
Home  Ben.  Ass'n,  122  N.  Y.  130;  25  N.  E.  234;  affg.  46  Hun.  681.  As  to 
attachment  see  Knorr  v.  N.  Y.  State,  etc.,  Ass'n,  29  N.  Y.  .Supp.  508.  As 
to  special  circumstances,  Franklin  L.  Ins.  Co.  v.  Adams,  90  111.  App.  658; 
Sahlman  v.  Mut.  R.  F.  L.  A.,  53  S.  C.  183;  31  S.  E.  50;  McElfresh  v.  Odd 
Fellows,  etc.,  Ass'n,  21  Ind.  App.  567;  52  N.  E.  819;  Sup.  Lodge  v.  Fletcher, 
78  Miss.  377;  29  Sou.  523;  Wells  v.  Vermont  L.  Ins.  Co.,  28  Ind.  App.  620; 
63  N.  B.  578;   Osborne  v.  Home  L.  Ins.  Co.,  123  Cal.  610;   56  Pac.  616. 

238  Morton  v.  Supreme  Council,  100  Mo.  App.  76;   73  S.  W.  259. 

239  Schiefers  v.  Mass.-  Mut.  L.  Ins.  Co.,  46  Ohio  St.  418;  21  N.  E.  635. 
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surer  growing  out  of  independent  covenants  and  in  the  nature  of 
conditions  subsequent^  the  breach  of  which  are  matters  of  defense 
for  the  insurer  to  allege  and  prove.^**  In  California  and  else- 
where it  has  been  held  to  the  contrary.^*^  In  some  States  waiver 
can  be  shown  under  an  allegation  of  performance.^*^  An  admis- 
sion that  the  defendant  is  a  fraternal  beneficiary  order  admits 
that  it  has  a  representative  form  of  government  and  a  lodge  sys- 
tem.^*' Where  plaintiff  sued  to  recover  on  a  policy  which  had 
lapsed  she  cannot  recover  as  an  alternative  the  paid-up  value  of 
the  policy  which  was  not  asked  for  in  the  petition.^**  A  count 
on  a  compromise  agreement  and  one  on  the  policy  may  under  the 
reformed  system  of  pleading  be  joined  in  one  petition.^*^ 

§  630.  Pleas,  or  Answers,  Replications. — The  same  rules  apply 
to  pleas,  answers  and  replications  in  actions  on  insurance  policies 
as  in  those  on  other  written  instruments.  The  books  are  full  of 
instances  of  defective  pleadings  which  were  held  so  because  the 
fundamental  principles  of  pleading  were  disregarded.  It  is  not 
necessary  to  particularly  refer  to  these  cases,  for  to  do  so  would 
be  unprofitable.    "We  shall  mention  but  a  few.    A  general  replica- 

240  Redman  v.  Aetna  Ins.  Co.,  49  Wis.  431;  May  v.  Buckeye  Ins.  Co.,  25 
Wis.  291,  where  it  is  said  that  it  would  be  intolerable,  in  an  action  on  an 
Insurance  policy,  to  require  the  plaintiff  to  prove  aflarmatively  in  the 
first  instance  the  truth  of  every  statement  usually  contained  in  an  appli- 
tion  for  insurance;  Mut.  Ben.  L.  Ins.  Co.  v.  Cannon,  48  Ihd.  264;  Common- 
wealth Ins.  Co.  V.  Moninger,  18  Ind.  352;  Continental  L.  Ins.  Co.  v.  Kess- 
ler,  84  Ind.  310;  Forbes  v.  Am.  Mut.  L.  Ins.  Co.,  15  Gray,  249;  Guardian  M. 
L.  Ins.  Co.  v.  Hogan,  80  111.  35;  Penn.  Mut.  L.  Ins.  v.  Wiler,  100  Ind.  92; 
Insurance  Co.  v.  McGookey,  33  Ohio  St.  555;  Lounsbury  v.  Protection  Ins. 
Co.,  8  Conn.  459;  Herron  v.  Peoria,  etc.,  Ins.  Co.,  28  111.  235;  Britt  v.  Mut. 
Ben.  L.  Ins.  Co.,  105  N.  C.  175;  10  S.  E.  896;  overruling  Bobbit  v.  Ins.  Co., 
&6  N.  C.  70;  Supreme  Lodge  v.  Wollschlager,  22  Colo.  213;  44  Pac.  598; 
Conn.  Mut.  L.  Ins.  Co.  v.  McWhirter,  19  C.  C.  A.  19;  73  Fed.  444;  Knights 
Templar,  etc.,  v.  Dubois,  26  Ind.  App.  38;  57  N.  E.  943;  Himmelein  v. 
Supreme  Coun.,  etc.,  (Cal.),  33  Pac.  1130. 

241  Bidwell  v.  Insurance  Co.,  3  Sawy.  261;  Gllmore  v.  Lycoming  F.  Ins. 
Co.,  55   Cal.  123. 

242  James  v.  Mut.  F.  F.  L.  Ass'n,  148  Mo.  1;  49  S.  W.  978;  Andrus  v.  Ins. 
Ass'n,  168  Mo.  151;  67  S.  W.  582. 

243  Brown  v.  Bowman,  10  Ga.  App.  707;  73  S.  E.  1078. 

244Battin  v.  Northwestern  L.  Ins.  Co.,  74  C.  C.  A.  459;  143  Fed.  473. 
245  New  York  Life  Ins.  Co.  v.  Rankin,  89  C.  C.  A.  103;  162  Fed.  103. 
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tion  of  waiver  is  bad  unless  it  avers  the  facts  which  constitute 
waiver  with  reasonable  certainty,^"  facts,  not  conclusions  of  law, 
must  be  averred.^^'  If  an  answer  set  up  false  answers  to  ques- 
tions in  the  application  it  must  particularize  them.^^^  All  mat- 
ters which  show  the  transaction  to  be  void,  or  avoidable  in  point 
of  law,  on  the  ground  of  fraud  or  otherwise,  should  be  pleaded 
specially;  ^^'  such  as  that  the  policy  is  a  wag^r  policy ;  ^^''  or,  in 
some  States,  the  breach  of  the  conditions  the  defense  relies  on.^^"- 
In  an  action  for  benefits  it  is  proper,  if  expulsion  be  pleaded  as  a 
defense,  to  make  the  issue  whether  the  expulsion  be  legal.^^^ 

The  defendant  must  aver  and  prove  an  affirmative  defense 
such  as  breach  of  condition,  non-payment  of  premiums,  or  assess- 
ments.^^^    This  principle  is  so  well  settled  that  no  further  cita- 

24S  Preston  v.  Travelers'  Ins.  Co.,  58  N.  H.  76;  Texas  Banking,  etc.,  Co. 
V.  Hutchlns,  53'  Tex.  61. 

247  National  Benefit  Ass'n  v.  Bowman,  110  Ind.  355;  Gray  v.  National 
Ben.  Ass'n,  111  Ind.  531;  11  N.  E.  477;  Franklin  L.  Ins.  Co.  v.  Sefton,  53 
Ind.  380;  Penn.  M.  L.  Ins.  Co.  v.  Wiler,  100  Ind.  92;  Benjamin  v.  Conn.  Ind. 
Ass'n,  44  La.  Ann.  1017;  11  Sou.  628. 

218  Insurance  Co.  v.  Ewing,  92  U.  S.  377;  Deane  v.  Life  Ass'n,  86  Mo. 
App.  459;   Studwell  v.  Charter  Oak  L.  Ins.  Co.,  17  Hun.  602. 

249  Theodore  v.  New  Orleans,  etc.,  Ins.  Ass'n,  28  La.  Ann.  917;  Melster 
y.  Merchants'  M.  Ins.  Co.,  Manning's  Cas.  (La.)  169.  As  to  departure  In 
pleading,  see  Odd  Fellows  M.  A.  Ass'n  v.  Sweetzer,  117  Ind.  97;  19  N.  E. 
722;  Doming  v.  Supreme  Lodge,  etc.,  29  App.  Div.  622;  48  N.  Y.  Supp.  649; 
Supreme  Lodgei,'etc.,  v.  Eampy  (Tex.  Civ.  A.),  45  S.  W.  422;  and  as  to 
sufficiency  of  allegation  of  non-payment  of  asesssment,  Gray  v.  Supreme 
Lodge,  etc.,  118  Ind.  293;   20  N.  E.  833. 

250  Good  v.  Mass.  M.  L.  Ins.  Co.,  73  N.  Y.  480;  Shea  v.  Mass.  Ben.  Ass'n, 
160  Mass.  289;  35  N.  E.  855. 

253  Bittinger  v.  Providence,  etc.,  Ins.  Co.,  24  Fed.  549. 

252  Blumenfeldt  v.  Korschuck,  43  111.  App.  434;  Mulroy  v.  Supreme 
Lodge  K.  of  H.,  28  Mo.  App.  463;  Ludowlskl  v.  Polish  Catholics',  etc.,  Soc, 
29  M.  A.  337.  As  to  other  questions  as  to  pleading  see:  Murphy  v.  Mut. 
R.  F.  L.  A.,  114  Fed.  404;  Hennessy  v.  Metropolitan  Life  Ins.  Co.,  74  Conn. 
699;  52  Atl.  490;  Supreme  Commandery,  etc.,  v.  Hughes,  24  Ky.  L.  984;  70 
S.  W.  405;  Earney  v.  Modern  Woodmen,  79  Mo.  App.  385.  As  to  what  can 
be  shown  under  general  denial:  Guiltinan  v.  Metropolitan  L.  Ins.  Co.,  69 
Vt.  439;  38  Atl.  315.  As  to  bill  of  particulars:  Taylor  v.  Security  M.  L. 
Ins.  Co.,  73  App.  Div.  319;  76  N.  Y.  Supp.  671. 

253  McCaffrey  v.  Knights  &  Ladies  of  Columbia,  273  Pa.  609;  63  Atl.  189; 
Kinney  v.  Brotherhood  of  American  Yeomen,  15  N.  D.  21;  103  N.  W.  44; 
Taylor,  v.  Modem  Woodmen  of  America,  42  Wash.  304;  84  Pac.  867. 

1560 


REMEDIES.  §    631 

tion  of  authority  is  necessary.  The  rule  has  been  well  stated  as 
follows  :^^*  "It  will  not  be  sufficient  for  the  answer  to  express 
only  a  general  denial.  The  defense  may  arise  from  default  in 
performance  of  some  one  or  more  conditions  j  and  performance 
having  been  pleaded  denial  would  theoretically  bring  into  issue 
the  defense  relied  upon.  But  the  uniform  practice  of  the  courts 
requires  that  all  matters  of  defense  under  the  terms  of  the  con- 
tract shall  be  specially  pleaded. "  So  an  answer  pleading  that  the 
by-laws  required  certain  payments  and  the  deceased  had  not 
made  such  payments  is  defective  because  such  answer  should  have 
set  out  the  by-laws  or  at  least  their  substance. ^^^  Failure  of 
plaintiff  to  furnish  proof  of  death  is  not  available  to  defendant 
under  a  plea  of  the  general  issue,  but  must  be  specially  pleaded.^^* 
Want  of  insurable  interest  in  plaintiffs  must  be  specially  pleaded 
and  cannot  be  shown  under  the  general  denial.^^' 

§  631.  Actions  on  Benefit  Certificates  and  Ag-ainst  Benefit  So- 
cieties for  Benefits:    Measure  of  Damages  in  Actions  at  Law. — 

The  certificates  of  benefit  societies  differ  greatly  in  form  and  the 
styles  of  action  and  method  of  pleading  must  be  determined  by 
the  language  of  the  contract  in  each  case.  In  some  societies  the 
certificate  issued  by  the  supreme  authority,  almost  always  a  cor- 
poraiton,  is  to  pay  a  certain  amount  to  the  designated  beneficiary 
upon  the  death  of  the  member.  Where  this  is  the  case  the  cer- 
tificate is  in  legal  effect  a  policy  of  life  insurance,  governed  by 
the  rules  of  pleading  applicable  to  ordinary  actions  on  policies.^^* 
The  certificates  issued  by  other  societies  provide  that  upon  the 
death  of  the  member,  the  company  shall  only  pay  over  the  pro- 
ceeds of  certain  assessments,  not  to  .exceed  a  stipulated  amount. 
In  such  cases  it  is  not  entirely  agreed  what  remedy  is  most  proper, 
if  the  association,  denying  its  liability,  refuses  to  levy  the  prom- 
ised assessment,  for  the  authorities  are  not  in  harmony.  On 
principle  it  seems  clear  that  an  unincorporated  voluntary  asso- 

254  Ostrander  on  Fire  Insurance,  §  382. 

255  Johnson  v.  Wodmen  of  the  World,  119  Mo.  App.  98;  95  S.  W.  951. 

256  Manhattan  Life  Ins.  Co.  v.  Verneuille,  156  Ala.  592;  47  Sou.  72;  Bur- 
gess V.  Ins.  Co.,  114  Mo.  App.  169;  89  S.  W.  568;  Hester  v.  Fidelity  & 
Casualty  Co.,  69  Mo.  App.  186. 

257Keeton  v.  National  Union,  178  Mo.  App.  301;  165  S.  W.  1107. 
258  Elkhart  M.  B.  &  A.  Ass'n  v.  Houghton,  98  Ind.  149. 
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elation  cannot  be  sued  at  law  as  an  entirety  for  promised  bene- 
fits, but  the  proceedings  should  be  in  equity,^''  and  in  this  sec- 
tion, whenever  actions  at  law  against  benefit  societies  are  men- 
tioned, it  will  be  understood  that  such  societies  are  Incorporated. 
If  the  contract  so  provide  the  society  can  only  be  sued  in  equity 
on  its  certificate.^*"  It  has  been  questioned  whether,  if  a  benefit 
association  can  be  sued  at  law  for  failure  to  levy  an  assessment 
as  provided  in  its  certificates,  recovery  can  be  for  more  than 
nominal  damages.  And  in  Iowa  the  Supreme  Court  has  been 
positive  in  its  rulings  to  the  effect  that  where'  the  certificate  re- 
quires payment  of  the  proceeds  of  an  assessment  the  remedy  is 
in  equity  and  if  suit  is  brought  at  law  only  nominal  damages 
can  be  recovered  in  such  action,^*^  holding  that  if  an  action  be 
brought  at  law  for  damages  for  refusal  to  levy  an  assessment,  the 
measure  of  damages  is  not  the  maximum  sum  called  for  in  the  cer- 
tificate, but  nominal  damages  only  can  be  recovered.^'^  In  the 
United  States  Circuit  Court  in  Missouri  a  different  rule  has  been 
laid  down  and  in  an  action  on  a  certificate  of  a  company  it  was 
held  that  recovery  should  be  for  the  full  amount,  unless  defend- 
ant proved  that  an  assessment  would  not  produce  the  full  sum.^*' 
If  the  petition  alleged  that  the  society  had  collected  the  assess- 
ment and  refused  to  pay  it  over,  then  recovery  would  certainly 
be  for  the  full  amount.^**  It  has  been  maintained  that  the  most 
effectual  remedy  on  the  certificate  of  a  benefit  society  is  by  pro- 
ceedings in  equity,  and  in  a  case  of  this  kind  the  Supreme  Court 

259  Paul  V.  Keystone  Lodge,  3  W.  N.  C.  408;  Van  Houten  v.  Pine,  36  N. 
J.  Ea.  133. 

260  Eggleston  v.  Centennial  M.  L.  Ass'n,  5  McC.  484;  18  Fed.  14;  19  Fed. 
201. 

261  Bailey  v.  Mutual  Ben.  Ass'n,  41  la.  689;  27  N.  W.  770;  Rainsbarger  v. 
Union  Mut.  A.  Ass'n,  72  la.  191;  38  N.  W.  626;  Garretson  v.  Equitable,  etc., 
Ass'n,  74  la.  419;  38  N.  W.  127;  Johnson  v.  Hawkeye  Commercial  Men's 
Ass'n,  171  la.  425;  152  N.  W.  561.  See  also  Curtis  v.  Mut.  Ben.  L.  I.  Co., 
48  Conn.  98;  Van  Houton  v.  Pine,  36  N.  J.  Eq.  133. 

262Tobin  V.  "Western  Mut.  Aid  Soc,  72  la.  261;  33  N.  W.  662.  See  Kaw 
Valley  L.  Ass'n  v.  Lemke,  40  Kan.  142;  19  Pac.  337. 

263  Lueders  v.  Hartford  L.  &  A.  Ins.  Co.,  12  Fed.  465.  See  also  Supreme 
Council,  etc.,  v.  Anderson,  61  Tex.  296;  Elkbart  M.,  etc.,  Ass'n  v.  Houghton, 
103  Ind.  286. 

264  Smith  V.  Covenant  M.  B.  A.,  24  Fed.  685. 
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of  Illinois  said:  ^*^  "As  the  corporation  is  not  organized  for  pe- 
cuniary profit,  has  no  surplus,  and  relies  entirely  upon  the  mor- 
tuary assessments  made  upon  each  death  for  the  payment  of 
benefits  to  the  beneficiaries  of  a  decedent,  it  would  be  difficult 
to  realize  anything  by  execution.  And  the  association  stands  as 
a  trustee  of  a  fund  in  the  hands  of  its  numerous  members,  but 
belonging  to  the  beneficiaries,  which  can  be  called  in  by  assess- 
ment for  their  use.  It  would  seem,  then,  that  a  court  of  equity 
might  properly  be  resorted  to  as  being  capable  of  affording  a 
more  adequate  remedy  by  directing  a  specific  performance  of  the 
contract  of  the  defendant  by  the  levying  of  the  proper  assess- 
ments. ' '  ^^*  The  decided  preponderance  of  authority  is  in  favor 
of  the  view  that  an  action  at  law  can  be  maintained  against  the 
society  for  a  refusal  or  neglect  to  make  the  assessment.  It  is  its 
duty  to  make  the  asessment  and  for  the  breach  of  this  duty,  im- 
posed by  the  contract,  if  injury  has  resulted  to  the  beneficiary,  a 
court  of  law  is  the  most  appropriate  tribunal  to  afford  him  relief. 
The  declaration,  among  other  averments,  must  charge  a  failure 
or  refusal  to  make  the  assessment,  that  if  such  assessment  had 
been  duly  made  it  would  have  resulted  in  the  collection  of  the 
full  amount  called  for  by  the  certificate,  and  claim  that  sum  for 
damages  for  such  failure  or  refusal.  If  either  of  these  averments 
is  omitted  the  declaration  or  petition  is  fatally  defective.^*^  But 

265  Covenant  Mut.  Ben.  Ass'n  v.  Sears,  114  111.  108. 

266  See  Van  Houton  v.  Pine,  36  N.  J.  E.  133,  supra. 

267Earnsliaw  v.  Sun  Mut.  Aid  Soc.  68  Md.  465;  12  Atl.  884;  Elkhart  v. 
M.  Aid,  etc.,  Soc.  v.  Houghton,  103  Ind.-  286;  Taylor  v.  National  Temper- 
ance R.  Union,  94  Mo.  35;  6  S.  "W.  71;  Curtis  v.  Mut.  Ben.  L.  Co.,  48  Conn. 
98;  Suppiger  v.  Covenant  M.  B.  Assur.,  20  Bradw.  595;  Neskern  v. 
N.  W.  End.  Ass'n,  30  Minn.  406;  O'Brien  v.  Home  Ben.  Soc,  46  Hun.  426; 
Darrow  v.  Family  Fund  Soc,  42  Hun.  245;  Freeman  v.  National  Ben.  Soc, 
Id.  252;  Burland  v.  N.  Western  Mut.  Ben.  Assur.,  47  Mich.  424;  Excelsior 
M.  Aid  Ass'n  v.  Riddle,  91  Ind.  84;  Ball  v.  Granite  State,  etc.,  Ass'n,  64 
N..H.  291;  9  Atl.  103;  9  Atl.  103;  Kansas  Prot.  Union  v.  Whitt,  36  Kan. 
761;  14  Pac  275;  Deardorff  v.  Guaranty,  etc.,  Ass'n,  89  Cal.  599;  27  Pac. 
158;  Mut.  Ace  Ass'n  v.  Tuggle,  138  111.  428;  28  N.  E.  1066;  Herndon  v. 
Triple  Alliance,  45  M.  A.  426;  Lawler  v.  Murphy,  58  Conn.  294;  20.  Atl. 
457;  Reynolds  v.  Ace  Ass'n,  1  N.  Y.  Supp.  738;  Jackson  v.  Mut.  R.  Ass'n,' 
73  Wis.  507;  41  N.  W.  708;  Bentz  v.  N.  W.  Aid  Ass'n,  40  Minn.  202;  41 
N.  W.  1037;  O'Brien  v.  Home  Ben.  Ass'n,  117  N.  Y.  310;  22  N.  E.  954; 
Cram  v.  Equitable,  etc.,  Ass'n,  11  N.  Y.  Supp.  462;  Reed  v.  Ancient  Order, 
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if  the  contract  provides  that  if  the  proceeds  of  an  assessment 
prove  insufficient  to  pay  the  full  amount  of  the  certificate  it  shall 
be  payable  from  the  accumulated  surplus,  no  averment  or  proof 
need  be  made  of  the  number  of  members,^*'  and  so  where  the 
statute  provides  that  the  policy  issued  by  aii  assessment  com- 
pany shall  state  the  exact  amount  to  be  paid.^*'  The  Supreme 
Court  of  Iowa  has  said  that,  if  a  society  refuses  to  levy  an  assess- 
ment upon  its  members  to  pay  the  agreed  amount  to  the  benefi- 
ciary of  a  deceased  member,  the  proper  remedy  is  by  a  proceed- 
ing to  compel  the  association  to  make  the  assessment,^''*'  but  this 
view  is  not  in  harmony  with  the  weight  of  authority.  Mandamus 
is  wholly  inapplicable  to  such  a  case.^'^  Even  after  judgment, 
execution  on  which  is  returned  unsatisfied,  it  is  questionable  if 
mandamus  to  compel  the  officers  of  the  defendant  society  to  levy 
an  assessment  on  its  members  to  pay  it  will  lie,  but  sequestration 
proceedings  is  the  proper  remedy.^''^  After  a  general  judgment 
on  a  benefit  certificate  execution  cannot  be  limited  to  a  particular 
fund,^'^  and  that  in  spite  of  a  stipulation  to  the  contrary.^'*   The 

etc.,  8  Ida.  409;  69  Pac.  127;  Braun  v.  Maine  Ben.  L.  Ass'n,  92  Me.  341;  42 
Atl.  500.  As  to  who  can  sue  for  funeral  benefits,  Sleight  v.  Supreme 
Council,  etc.,  121  la.  724;  96  N.  W.  1100.  As  to  interest,  Himmelein  v. 
Supreme  Council,  etc.  (Cal.),  33  Pac.  1130.  See  as  to  amount  of  recovery. 
Hart  V.  National  Mas.  A.  Ass'n  (la.),  70  N.  W.  508;  Great  Western,  etc., 
Ass'n,  V.  Colmar,  7  Colo.  App.  275;  43  Pac.  159;  Robyn  v.  Supreme  Sitting, 
etc.,  55  Mo.  App.  198;  Lake  v.  Minn.  Mas.,  etc.,  Ass'n,  61  Minn.  96;  63 
N.  W.  261;  Peoples  M.  B.  Soc.  v.  McKay,  141  Ind.  415;  40  N.  E.  910;  39 
N.  E.  231;  Congower  v.  Eq.  Mut.,  etc.,  Ass'n,  94  la.  499;  63  N.  W.  192; 
Sourwine  v.  Supreme  Lodge,  etc.,  12  Ind.  App.  447;  40  N.  E.  646;  Redmond 
v/ Association,  150  N.  Y.  167;  44  N.  E.  769;  Thennen  v.  Iowa,  etc.,  Ass'n, 
101  la.  558;  37  L.  R.  A.  587;  70  N.  W.  712;  Wood  v.  Farmers  L.  Ass'n,  44 
la.  121;  95  N.  W.  226. 

268  Warner  v.  National  L.  Ass'n,  100  Mich.  157;  58  N.  W.  667. 

269  McFarland  v.  U.  S.  Mut.  Ace.  Assur.,  124  Mo.  204;  27  S.  W.  436. 

270  Rainsbarger  v.  Union  Mut.  Aid  Ass'n,  72  la.  191;  33  N.  W.  626;  Bos- 
worth  V.  Western  M.  Aid  Soc,  75  la.  582;  39  N.  W.  903;  Brown  v.  Grand 
Counc,  etc.,  81  la.  400;  46  N.  W.  1086. 

271  Excelsior  M.  Aid  Ass'n  v.  Riddle,  91  Ind.  84;  Burland  v.  Western 
M.  Ben.  Ass'n,  47  Mich.  424. 

■    272  Miner, V.  Trustees,  etc.,  65  Mich.  84;  31  N.  W.  763. 

273  Seitzinger  v.  New  Era  L.  Ass'n,  111  Pa.  St.  557;  McKnight  v.  Mut. 
L.  Ass'n,  15  W.  N.  C.  400. 

274  Peoples  Mut.  Ben.  Soc.  v.  Werner,  6  Ind.  App.  614;  34  N.  B.  105. 
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assessments  paid  into  the  treasury  of  benefit  society  by  its  mem- 
bers become  the  property  of  the  society  and  the  members  have 
no  further,  claim  or  right  to  it ;  ^''^  and  a  member  of  the  associa- 
tion, having  no  interest  in  the  fund,  cannot  maintain  a  suit  to 
enjoin  its  payment.^''^  If  an  assessment  does  not  produce  the 
amount  of  the  certificate  mandamus  will  not  lie  to  compel  the 
society  to  make  up  the  deficit,^'''  but  if  it  be  shown  that  the  asso- 
ciation wrongfully  refused  to  levy  an  assessment  which  if  made 
at  the  proper  time  would  have  realized  enough  to  pay  the  claim 
in  full  it  is  proper  for  a  decree  to  provide  that  an  assessment 
shall  be  made  and  if  it  fails  to  produce  enough  to  meet  the  judg- 
ment the  society  shall  make  up  the  deficit.^'*  It  has  been  said,^''^ 
that  a  claim  against  a  benefit  association  bears  interest  from  the 
time  of  the  demand,  and  interest  has  often  been  allowed,^^"  but 
this  is  not  the  invariable  rule.^*^  Under  the  Texas  statute  a 
benefit  society  is  not  liable  to  damages  as  therein  provided  for 
non-payment  of  the  amount  of  the  certificate.^*^ 

§  632.  Evidence  in  Actions  on  Insurance  Contracts. — ^It  is  not 
within  the  scope  of  this  work  to  review,  in  connection  with  the 
reported  decisions  of  the  courts,  the  law  of  evidence  in  actions 
upon  life  insurance  policies.  To  do  this  would  require  a  treatise 
of  itself.  In  general  it  may  be  stated  that  the  same  rules  of  evi- 
dence govern  in  actions  upon  policies  of  insurance  as  upon  other 

275Swett  V.  Citizens'  M.  Relief  Soc,  78  Me.  541;  York  County  Mut.  Aid 
Assur.  V.  Myers,  11  W.  N.  C.  541;  Brown  v.  Orr,  112  Pa.  St.  ^33. 

276  Blsey  V.  Odd  Fellows  M.  R.  Soc,  142  Mass.  224;   7  N.  E.  844. 

277  People,  etc.,  v.  Masonic,  etc.,  Ass'n,  126  N.  Y.  615;  27  N.  E.  1037; 
reversg.  12  N.  Y.  Supp.  171. 

278  Union  Mut.  Ace.  Ass'n  v.  Frohard,  134  111.  228;  25  N.  E.  642.  But  see 
Lindsey  v.  Western  Mut.  Aid  Soc,  84  la.  734;  50  N.  W.  29,  modifying  New- 
man V.  Covenant  M.  B.  Ass'n,  76  la.  56;  40  N.  W.  87,  in  which  It  Is  said 
that  it  Is  proper  to  enter  a  decree  ordering  the  society  to  levy  an  assess- 
ment but  not  to  order  it  to  collect  by  legal  process  or  make  good  deficien- 
cies. 

279  Supreme  Lodge  v.  Zuhlke,  129  111.  298. 

280  Supreme  Counc,  etc.,  v.  Frankle,  137  111.  118;  27  N.  E.  86;  Ferine 
V.  Grand  Lodge,  etc.,  51  Minn.  224;  53  N.  W.  367;  Himmelein  v.  Sup. 
Counc,  etc.  (Cal.),  33  Pac  1180. 

281  Courtney  v.  U.  S.  Masonic,  etc.,  Ass'n  (la.),  53  N.  W.  238. 

282  Supreme  Council,  etc.,  v.  Larmour,  81  Tex.  17. 
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instruments  of  writing.  The  fundamental  principles  which  lie  at 
the  foundation  of  the  law  of  evidence  apply  to  all  ca;ses  alike  and 
the  subject-matter  of  action  is  not  material.  In  insurance  cases 
these  principles  have  been  reaffirmed,  and  though  at  times  courts 
have  been  accused  of  departure  from  them,  under  the  supposed- 
pressure  of  the  equities  of  the  case  or  public  sentiment,  it  will 
be  found  that  if  this  has  been  seemingly  done  it  has  been  to  give 
effect  to  great  principles  of  justice*  without  too  strict  a  regard 
to  mere  technicalities.  We  shall  briefly  refer  to  some  of  the  lead- 
ing cases  bearing  upon  the  special  characteristics  of  insurance 
contracts  and  the  evidence  permissible  in  actions. for  their  en- 
forcement. We  append  in  a  note  a  reference  to  some  of  the  later 
cases  where  questions  of  evidence  are  considered.^''.    The  books 

283  The  plaintiff  must  prove  payment  of  the  first  premium  if  the  policy 
recites  that  it  is  not  to  be  in  force  until  it  is  paid.    Manhattan  L.  Ins.  Co. 
V.  Meyer,  109  Ky.  372;   59  S.  W.  30.     The  fact  that  the  policy  was  found 
among  papers  of  deceased  is  evidence  of  delivery.    Jones  v.  N.  Y.  Life  Ins. 
Co.,  168  Mass.  245;  47  N.  E.  92.    The  application  is  admissible  though  not 
referred  to.     Bopple  v.  Supreme  Tent,  etc.,  18  App.  Div.  188;   45  N.  Y. 
Supp.  1096.    And  the  policy  without  the  application.    Albert  v.  Mut.  L.  Ins. 
Co.,  122- N.  C.  92;    30  S.  E.  327.     The  official  reports  of  the  lodge  to  its 
superior  are  inadmissible.    Supreme  Lodge,  etc.,  v.  Rampy    (Tex.  Civ.  A.), 
45  S.  W.  422;  Supreme  Council,  etc.,  v.  O'Neill,  108  111.  App.  47.    But  let- 
ters offered  by  plaintiff  may  amount  to  admissions.     Oeters  v.  Supreme 
Lodge,  etc.,  98  Va.  201;  35  S.  E.  356;  see  also  Travelers  Ins.  Co.  v.  Wagley,  - 
20  C.  C.  A.  588);   74  Fed.  457.     As  to  other  interesting  questions  of  evi- 
dence, see  Conn.  Mut.  L.  Ins.  Co.  v.  Hillman,  46  C.  C.  A.  668;  107  Fed.  834; 
s.  c.  on  appeal,  183  U.  S.  208;  Mueller  v.  Grand  Grove,  etc.,  69  Minn.  236; 
72  N.  W.  48;  Dobyns  v.  Bay  State,  etc.,  144  Mo.  95;  45  S.  m.  1107;  Modern 
"Woodmen  v.  Von  "Wald,  6  Kan.  App.  231;  49  Pac.  782;  Louis  v.  Conn.  M.  L. 
Ins.  Co.,  172  N.  Y.  659;   65  N.  E.  1119;   Supreme  Council,  etc.,  v.  Landers, 
23  Tex.  Civ.  A.  625;    57  S.  "W.  307;   Black  v.  Travelers,  etc.,  58  C.  C.  A. 
14;  121  Fed.  732;  61  L.  R.  A.  500;  Rambousek  v.  Supreme  Council,  etc.,  119 
la.  263;  93  N.  W.  277;  German  Am.  M.  L.  A.  v.  Farley  (Ga.),  21  S.  E.  615. 
The  question  of  what  constitutes  fraud  is  fully  discussed  in  Penn.  Mut. 
L.  Ins.  Co.  V.  Mechanics,  etc.,  Co.,  19  C.  C.  A.  286;  72  Fed.  413;  38  L.  R.  A. 
1.    Evidence  as  to  habits  is  considered  in  Chambers  v.  N.  "W.  Mut.  L.  Ins. 
Co.,  64  Minn.  495;  67  N.  "W.  367.    As  to  a  letter  being  insufficient  to  show 
an  agreement  to  pay  assessments:     Supreme  Commandery  v.  Merrick,  165 
Mass.  421;  43  N.  E.  127.    Parol  evidence  is  not  admissible  after  the  appli- 
cation Is  excluded.    Considine  v.  Metropolitan  L.  Ins.  Co.,  165  Mass.  462; 
43  N.  E.  201.    If  the  by-laws  are  not  referred  to  in  the  policy  they  may 
be  excluded,  Lagrone  v.  Timmerman,  46  S.  C.  372;  24  S.  E.  290.    As  to 
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of  an  association  are  admissible  to  show  the  issue  of  the  policy 
when  same  is  denied.^^*  And  the  records  of  a  society  are  prima 
facie  evidence  in  its  favor.^*^  It  is  not  competent  to  attempt  to 
prove  that  the  company  would  not  have  accepted  the  application 
had  it  known  of  an  attempt  at  suicide.^*^  If  the  certificate  is  not 
introduced  there  is  a  failure  of  proof,  the  answer  being  a  gen- 
eral denial.*^'' 

A  rate  book  of  "the  company  showing  that  there  was  no  rate  on 
persons  over  seventy  years  of  age  is  admissible  in  evidence.^*' 
A  report  of  the  physician  of  the  insurer  on  examination  of  the 
insured  is  competent  to  explain  the  statement  of  a  physician  that 
insured  died  of  consumption.^^^  The  reports  of  the  company  to 
the  insurance  department  are  admissible  in  evidence.^^"  Affirma- 
tive proof  means  such  evidence  as  tends  to  establish  the  fact  re- 
gardless of  its  character.^'^  An  application  not  referred  to  in 
the  policy  is  admissible  notwithstanding  the  statute  providing 
that  every  policy  referring  to  an  application  must  have  attached 

proof  of  mailing  notice  required  by  New  York  Statute,  Howell  v.  John 
Hancock  Mut.  L.  Ins.  Co.,  186  N.  Y.  56;  78  N.  E.  1105;  affg.  95  X  Y.  Supp. 
87.  As  to  proof  of  insured  having  had  a  certain  disease.  Scofield  v.  Met- 
ropolitan L.  Ins.  Co.,  79  Vt.  161;  64  Atl.  1107. 

284  New  Era  L.  Ass'n  v.  Rossiter,  132  Pa.  St.  314;  19  Atl.  140. 

285  Van  Frank  v.  U.  S.  Mas.  Ben.  Soc,  158  111.  560;  41  N.  E.  1005;  Han- 
num  V.  Waddill,  135  Mo.  153;   36  S.  "W.  616. 

286  Louis  V.  Conn.  Mut.  L.  Ins.  Co.,  172  N.  Y.  659;   65  N.  E.  1119, 

287  Knights  of  Honor  v.  Fortson,  78  Tex.  475;  14  S.  W.  922.  As  to 
what  plaintiff  must  show  as  to  what  the  amount  of  the  fund  is:  Custiman 
V.  Family  Fund  Soc,  13  N.  Y.  Supp.  428.  As  to  evidence  of  insurable  in- 
terest: Brennan  v.  Franey,  142  Pa.  St.  301;  21  Atl.  803;  Shore  v.  Shore, 
79  Wis.  497;  48  N.  W.  647.  And  as  to  various  points  as  to  evidence  in 
action  on  insurance  contracts:  Travelers  L.  Ins.  Co.  v.  Sheppard,  85  Ga. 
751;  12  S.  E.  18;  Stepp  v.  National,  etc.,  Ass'n.,  37  S.  C.  417;  16  S.  E.  134. 
As  to  who  is  beneficiary,  the  policy  naming  none :  Norristown,  etc.  v.  John 
Hancock  L.  Ins.  Co.,  132  Pa.  St.  385;  19  Atl.  270. 

288  Johnson  v.  American  National  Life  Ins.  Co.,  134  Ga.  800;  68  S.  E.  731. 
289Clarkston  v.  Metropolitan  Life  Ins.  Co.,  190  Mo.  App.  624;    176  S. 

W.  437. 

290  King  v.  Hartford  Life  &  Annuity  Ins.  Co.  133  Mo.  App.  612;'  114  S.  W. 
63;  Provident  Savings  Life  Assur.  Soc.  v.  King,  216  111.  416;  75  N.  E. 
166;  affg.  117  111.  App.  556. 

291  Jenkins  v.  Hawkeye  Commercial  Mens  Ass'n,  147  la.  113;  124  N. 
"W.  199. 
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thereto  a  correct  copy  of  the  application,  the  statute  in  such  case 
having  no  application.^'^  And  the  same  may  be  said  in  regard 
to  an  application  not  made  part  of  the  policy  under  the  Pennsyl- 
vania statute  of  a  similar  nature.^'^ 

§  633.  Presumptions. — "Presumptions  are  indulged  to  supply 
the  place  of  facts;  they  are  never  allowed  against  ascertained 
and  established  facts.  When  these  appear  presumptions  disap- 
pear. "^^*  The  following  presumptions,  among  others,  have  re- 
ceived judicial  sanction :  In  an  action  to  determine  the  legality 
of  the  proceedings  by  which  a  member  has  been  expelled  from  a 
benefit  society,  every  presumption  is  in  favor  of  the  fairness  of 
the  expulsion  ;^^^  in  the  absence  of  proof  it  will  be  presumed 
that  the  person  who  signed  an  application  for  insurance  made 
the  representations  contained  therein,  and  knew  and  indorsed  its 
eontents.^^"  And  that  the  applicant  correctly  stated  his  age."^ 
Nothing  appearing  to  the  contrary,  the  courts  of  one  State  will 
presume  that  the  common  law  is  in  force  in  another  State  ;^^° 
and  that  the  law  of  another  State  is  like  that  of  the  forum  ;^°° 
and  that  acts  criminal  by  the  common  law,  and  the  laws  of  all 
civilized  countries,  are  criminal  by  the  laws  of  the  States  of  this 
TJnion,^°°  and  that  the  company  has  knowledge  of  the  habit  of  a 
local  agent  as  to  collection  of  premiums;'"^  and  that  powers  of 
agents  are  co-extensive  with  the  business  intrusted  to  them,  and 
that  a  fact  connected  with  the  approval  of  an  assignment  of  a 
policy  has  been  communicated  to  the  company  in  the  due  course 

292Holden  v.  Prudential  Ins.  Co.,  191  Mass.  153;  77  N.  E.  309. 
2S3  Zimmer  v.  Central  Accident  Ins.  Co.,  207  Pa.  472;  56  Atl.  1003. 

294  Lincoln  v.  French,  105  V.  S.  614. 

295  Bachmann  v.  New  Yorker,  etc.,  Bund,  64  How.  Pr.  442;  12  Abb.  N.  C. 
54. 

296  Hartford  L.  &  A.  Ins.  Co.  v.  Gray,  80  HI.  28;  91  111.  159;  Fletcher  v. 
New  York  L.  Ins.  Co.,  3  McC.  603;  11  Fed.  377;  N.  Y.  L.  Ins.  Co.  v. 
Fletcher,  117  U.  S.  519. 

297  Supreme  Council  v.  Conklin,  70  N.  J.  L.  565;  28  Atl.  659;  41  L.  R. 
A.  449. 

298  Supreme  Council,  etc.,  v.  Garrigus,  104  Ind.  133. 

299  Cannon  v.  Northwestern  M.  L.  Ins.  Co.,  29  Hun.  470;  Neese  v. 
Farmers'  Ins.  Co.,  55  la.  604. 

soo  ciuff  V.  Mut.  L.  Ins.  Co.,  13  Allen  308. 

301  Mound  City  M.  L.  Ins.  Co.  v.  Twining,  19  Kan.  349. 
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of  business.'"^  If  it  be  shown  that  a  person  whose  life  is  insured 
was  intemperate  after  the  insurance  was  effected  the  presump- 
tion is  that  he  became  so  thereafter,^"^  and  if  a  member  of  an 
order  be  shown  to  be  in  good  standing  that  he  continues  so;'°* 
and  that  every  man  is  sane,  a  presumption  not  changed  by  the 
fact  of  suicide.^"^  In  the  absence  of  direct  evidence  neither  mur- 
der nor  suicide  will  be  presumed.  ^°°  There  is  no  presumption  of 
death  from  accident  where  the  insured  is  found  dead  under  cir- 
cumstances showin-g  that  he  killed  himself,  such  presumption 
arising  only  where  the  circumstances  leave  the  cause  of  death  in 
doubt.^"'  The  presumption  against  suicide  has  the  force  of  affirm- 
ative evidence  and  to  establish  the  defense  of  suicide  the  facts 
and  circumstances  must  be  such  as  to  exclude  any  other  reason- 
able hypothesis.'"*  "Where  the  insured  was  found  drowned  the 
presumption  is  of  accident  rather  than  of  suicide.'"" 

In  the  recent  case  of  Modern  "Woodmen  of  America  v.  Kinehe- 
loe,'^°  the  appellate  court  of  Indiana  in  its  opinion  gives  a  long 
list  of  authorities  supporting  its  conclusion  stated  in  the  text. 
The  Court  held  that  while  there  is  a  presumption  of  law  against 
suicide,  such  presumption  is  not  evidence  and  cannot  be  treated 

302  Breckenridge  v.  Am.  Central  Ins.  Co.,  87  Mo.  62. 

303  Gartside  v.  Conn.  M.  L.  Ins.  Co.,  8  Mo.  App.  592. 

304Mulroy  v.  Knights  of  {lonor,  28  Mo.  App.  463;  Zlegler  v.  Mufc  Aid 
Soc,  1  McGloln  (La.),  284;  Supreme  Lodge  K.  of  H.  v.  Johnson,  78  Ind. 
110;  Stewart  v.  Supreme  Counc,  etc.,  36  M.  A.  319;  Nye  v.  Grand  Lodge, 
etc.,  9  Ind.  App.  131;  36  N.  E.  429;  Forse  v.  Supreme  Lodge,  etc.,  41 
Mo.  App.  106;  Cornfield  v.  Order,  etc.,  64  Minn.  261;  66  N.  W.  970;  Kumle 
V.  Grand  Lodge,  etc.,  110  Cal.  204;  42  Pac.  634;  Monahan  v.  Supreme 
Lodge,  88  Minn.  224;   92  N.  "W.  972. 

305  Weed  v.  Mut.  Ben.  L.  Ins.  Co.,  70  N.  J.  561;.  9  Jones  &  Sp.  476. 

300  Fidelity,  etc.,  Co.  v.  Egbert,  55  U.  S.  App.  200;  84  Fed.  410;  28  C.  C. 
A.  281;  Metzradt  v.  Modern  Brotherhood,  etc.,  112  .la.  522;  84  N.  W.  498; 
Carnes  v.  Iowa  Traveling  Men's,  etc.,  106  la.  281;  76  N.  W.  683;  Jenkins 
V.  Pac.  M.  L.  I.  Co.,  131  Cal.  121;  63  Pac.  180.  But  see  Sackberger  v. 
National  Grand  Lodge,  73  Mo.  App.  38.    See  also  ante,  §  431. 

307  Supreme  Tent  K.  O.  T.  M.  v.  King,  73  C.  C.  A.  668;  142  Fed.  678; 
Clemens  v.  Royal  Neighbors  of  America,  14  N.  D.  116;  103  N.  W.  402. 

308Connell  v.  Iowa  State  Traveling  Men's  Ass'n,  139  la.  444;  116  N.  W. 
820.    See  ante  §  428  and  §  533. 

309  Cornell  v.  Travelers'  Ins.  Co.,  192  N.  Y.  587;  85  N.  E.  107;  affg.  104 
N.  Y.  Supp.  999;   120  App.  Div.  459. 

310  93  N.  E.  452,  affd.  by  Supreme  Court,  175  Ind.  563;  94  N.  E.  228. 
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as  evidence  by  the  jury  in  reaching  a  verdict,  and  an  instruction 
that  such  presumption  has  the  effect  of  affirmative  evidence  is 
erroneous.  When  the  fact  of  death  appears  the  law  presumes 
that  it  must  have  resulted  from  causes  that  were  not  voluntarily 
brought  on  by  the  decease^  and  both  in  life  and  accident  insur- 
ance the  law  presumes  prima  facie  that  the  death  of  an  insured 
person  resulted  from  natural  causes,  or  accident,  rather  than 
from  suicide. 

Where  the  fraternal  society  refiifeed  to  pay  a  death  claim  for 
more  than  a  year  it  will  be  presumed  that  the  board  of  directors 
have  passed  upon  it.^^^ 

The  presumption  that  a  sane  man  found  dead  has  not  commit- 
ted suicide  does  not  apply  when  an  insane  man  is  so  found ;  ^^^ 
and  that  one  who  violently  attacked  the  wife  of  another  knew 
that  her  husband  would  resist  the  assault  with  force.  That  the 
assailant  was  intoxicated  does  not  change  the  presumption.'^' 
There  is  no  presumption  that,  if  in  the  application  no  answer  ap- 
pears to  have  been  given  to  a  question  asked  by  the  insurer  it 
was  answered  in  the  negative. '^^  Where  the  members  of  a  family 
all  perished  in  a  flood  it  was  held  that  there  was  no  presumption 
of  survivorship."^ 

§  634.  Admissibility  of  Parol  Evidence  to  Explain  or  Modify 
Answers  of  Assured  in  the  Application.^-One  of  the  most  impor- 
tant questions  in  insurance  law  is  the  extent  to  which  parol  testi- 
mony is  admissible  to  explain  or  modify  the  answers  of  the  as- 
sured in  the  application,  which  is  generally  referred  to  in  the 
policy  and  made  a  warranty.  The  stipulation  often  also  con- 
tained in  the  policy  that  the  agent  procuring  the  insurance  shall 
be  taken  to  be  the  agent  of  the  assured  and  not  of  the  company, 
has  added  a  new  complication.  By  the  carelessness  of  insurance 
agents  or  their  design,  caused  by  anxiety  to  effect  the  insurance, 
false  answers  were  often  written  in  the  application,  which  oper- 

311  Winn  V.  Modern  Woodmen  of  America,  138  Mo.  App.  701;  119  S.  W. 
53'6.  For  presumption  of  death  from  unexplained  absence  see  post  §§  647, 
648, 

s"  Germain  v.  Brooklyn  L.  Ins.  Co.,  26  Hun,  604. 

513  Bloom  V.  Franklin  L.  Ins.  Co.,  97  Ind.  478. 

814  Queen's  Ins.  Co.  v.  Legare,  Ramsay's  App.  Cas.  (Low.  Can.)  369. 

515  Cowman  v.  Rogers,  73  Md.  403;  21  Atl.  64. 
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ated  when  a  loss  occurred  to  defeat  the  claim  and  frequently  in  a 
miscarriage  of  justice.  The  courts  were  at  first  disposed  to 
strictly  apply  the  rule  that  parol  evidence  is  never  admissible 
to  explain  or  modify  the  terms  of  a  written  contract.  The  hard- 
ships that  frequently  resulted  and  possibly  ^he  demands  of  pub- 
lic sentiment  caused  the  application  in  these  cases  of  the  doctrine 
of  equitable  estoppel,  or  that  the  assured  might  prove  by  parol 
a  state  of  facts  which  would  preclude  the  company  from  insisting 
upon  the  forfeiture  for  breach  of  warranty.  It  is  now  well  set- 
tled by  a  preponderance  of  authority  that  the  assured  may  show 
by  parol  that,  without  his  fault,  the  answers  to  questions  in  the 
application  were  not  written  by  him  or  by  his  authority,  and  that 
he  did  not  know  its  contents  when  he  signed  it ;  ^^^  or  that  the 
false  statement  was  made  in  the  application  through  the  fault  of 
insurer's  agent ;^^^  as  where  true  answers  were  given  to  the 
medical  examiner  of  the  company,  who,  by  its  rules,  was  required 
to  write  down  the  answers  himself  and  he  wrote  them  incor- 
rectly."* The  Supreme  Court  of  the  United  States  thus  states 
this  doctrine :^^'    "This  principle  does  not  admit  oral  testimony 

316  Hanson  v.  Milwaukee,  etc.,  Ins.  Co.,  45  Wis.  321;  Continental  Ins. 
Co.  V.  Pierce,  39  Kan.  396;  18  Pac.  291;  New  Jersey  M.  L.  Ins.  Co.  v. 
Baker,  94  U.  S.  610;  Lenders  v.  Hartford  L.  &  A.  Ins.  Co.,  4  McC.  149; 
12  Fed.  465;  Grnttan  v.  Metropolitan  L.  Ins.  Co.,  92  N.  Y.  274;  28  Hun, 
430;  Menk  v.  Home  Mut.  Ins.  Co.,  76  Cal.  50;  14  Pac.  837;  Id.  117;  Dietz 
V.  Provident  L.  Ins.  Co.,  31  W.  Va.  851;  8  S.  E.  616;  Koenig  v.  United 
L.  Ass'n,  12  App.  Div.  454;  42  N.  Y.  Supp.  752;  Nassl  v.  Metropolitan  L. 
Ins.  Co.,  19  Misc.  413;  44  N.  Y.  Supp.  261;  Hogan  v.  Wallace,  63  111.  App. 
385;  Brown  v.  Sovereign  Camp,  etc.,  20  Tex.  Civ.  A.  373;  49  S.  W.  893; 
Supreme  Lodge  v.  Dickson,  102  Tenn.  255;  52  S.  W.  862. 

317  Ring  V.  Windsor,  etc.,  Ins.  Co.,  51  Vt.  563;  McArthur  v.  Home  L. 
Ins.  Ass'n,  73  Ia._336;  35  N.  W.  430;  Manhattan  F.  Ins.  Co.  v.  Weill, 
28  Gratt.  389;  Smith  v.  Agricultural  Ins.  Co.,  6  N.  Y.  St.  127;  Brown 
V.  Metropolitan  L.  Ins.  Co.,  65  Mich.  306;  32  N.  W.  610;  Hartford  L. 
&  A.  Ins.  Co.,  V.  Gray,  80  111.  28;  Rivara  v.  Queen's  Ins.  Co.,  62  Miss.  720; 
Kausal  v.  Minnesota,  etc.  ,Ass'n,  31  Minn.  17;  Planter's  Ins.  Co.  v. 
Sorrels,  1  Baxt.  352;  Texas  Banking  &  Ins.  Co.  v.  Stone,  49  Tex.  4. 

3i8Grattan  v.  Metropolitan  L.  Ins.  Co.,  80  N.  Y.  281;  O'Brien  v.  Home 
Cen.  Soc,  117  N.  Y.  310;  22  N.  E.  954;  affg.  4  N.  Y.  Supp.  275.    See  also 
Hackett  v.  Supreme  Council,  etc.,  44  App.  Div.  524;  60  N.  Y.  Supp.  906 
Kipp  V.  Metropolitan  L.  Ins.  Co.,  41  App.  Div.  298;   58  N.  Y.  Supp.  494 
Lyons  v.  United  Moderns,  148  Cal.  470;  83  Pac.  804;  L.  R.  A.  (U.  S.)  247 
Home  Circle  v.  Sheltop,  Tex.  Civ.  A.;  85  S.  W.  320. 

319  Insurance  Company  v.  Wilkinson,  13  Wall,  222,  ..  r„^ 
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to  vary  or  contradict  that  which  is  in  writing,  but  it  goes  upon 
the  idea  that  the  writing  offered  in  evidence  was  not  the  instru- 
ment of  the  party  whose  name  is  signed  to  it;  that  it  was  pro- 
cured under  such  circumstances  by  the  other  side  as  estops  that 
side  from  using  it  or  relying  on  its  contents;  not  that  it  may  be 
contradicted  by  -oral  testimony,  but  that  it  may  be  shown  by 
such  testimony  that  it  cannot  be  lawfully  used  against  the  party 
whose  name  is  signed  to  it. ' '  ^^^  This  doctrine  has,  however,  been 
received  in  some  quarters  with  decided  disapproval  and  con- 
demned as  being  an  innovation  upon  the  established  rules  of  the 
common  law.  The  Court  of  Errors  and  Appeals  of  New  Jersey 
has  perhaps  most  strongly  opposed  the  rule  and,  after  a  review 
of  the  authorities,'^^^  says  that  the  decided  weight  of  authority  is 
against  the  admission  of  parol  evidence  as  a  clear  violation  of 
the  salutary  rule  of  law,  that  all  prior  statements  are  merged  in 
the  concluded  contract,  and  that  a  contract  put  in  writing  can- 
not be  added  to  or  altered  by  parol  testimony.^^^  In  the  latest 
ruling  of  the  Supreme  Court  of  the  United  States  '^^  on  this  ques- 
tion it  was  disposed  to  lay  stress  upon  the  condition  that  before 
an  estoppel  can  be  held  the  assured  must  be  shown  to  have  not 
been  in  fault  or  to  have  neglected  plain  means  by  which  he 

320  The  following  authorities  are  cited  by  the  court  or  sustain  its  views: 
Plumb  V.  Cattaraugus  Ins.  Co.,  18  N.  Y.  392;  72  Am.  Dec.  526;  Rowley 
V.  Empire  Ins.  Co.,  36  N.  Y.  550;  Woodbury  Savings  Bank  v.  Charter  Oak 
Ins.  Co.,  31  Conn.  517;  Combs  v.  Hannibal  Savings  &  Ins.  Co.,  43  Mo. 
143;  Planters'  Ins.  Co.  v.  Meyers,  55  Miss.  479;  30  Am.  521;  Commercial 
Ins.  Co.  V.  Ives,  56  111.  402;  Clark  v.  Union  M.  F.  Ins.  Co.,  40  N.  H. 
333;  77  Am.  Dec.  721,  and  valuable  note  where  the  authorities  are  col- 
lected.   See  ante,  §  172;  §  274,  et  seq.,  and  §  589. 

321  Franklin  F.  Ins.  Co.  v.  Martin,  40  N.  J.  L.  568. 

322  The  court  cites:  Dewees  v. -Manhattan  Ins.  Co.,  35  N.  J.  L.  366; 
Columbia  Ins.  Co.  v.  Cooper,  50  Pa.  St.  331;  Smith  v.  Cash  Mut.  Ins.  Co., 
24  Pa.  St.  320;  Loehner  v.  Home  Mut.  Ins.  Co.,  17  Mo.  247;  Hough  v. 
City  F.  Ins.  Co.,  29  Conn.  10;  Barrett  v.  Union  M.  Ins.  Co.,  7  Cush.  175; 
Lowell  V.  Middlesex  Ins.  Co.,  8  Id.  127;  Jenkins  v.  Quincy  Mut.  Ins.  Co., 
7  Gray,  370;  Kibbe  v.  Hamilton  M.  Ins.  Co.,  11  Id.  163;  Jennings  v. 
Chenango  Co.  Ins.  Co.,  2  Denio  75;  Rohrbach  v.  Germania  Ins.  Co.,  62 
N.  Y.  47;  Sheldon  v.  Hartford  F.  Ins.  Co.,  22  Conn.  235.  See  also  South' 
ern  M.  Ins.  Co.  v.  Yates,  28  Graft.  585.  It  is  culpable  negligence  to  sign 
an  application  without  reading  it.  Susquehana  M.  F.  Ins.  Co.  v.  Swank, 
102  Pa.  St.  17;  Ryan  v.  World  M.  L.  Ins.  Co.,  41  Conn.  168. 

323  New  York  L.  Ins.  Co.  v.  Fletcher,  117  U.  S.  519. 
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might  have  known  of  the  mistake  in  the  application,  as  where  a 
copy  of  the  application  was  attached  to  the  policy.^^*  All  pre- 
liminary negotiations  are  merged  in  the  written  application  and, 
if  unambiguous,  parol  evidence  of  explanations  of  the  agent  as 
to  the  meaning  of  eertain  questions  is  inadmissible,^^^  and  so  is 
evidence  that  the  insured  did  not  read  the  application.'^^ 

§  635.  Declarations  of  Agent. — The  general  principle  applies 
in  insurance  as  in  other  cases  that  the  declarations  of  an  agent  to 
be  admissible  in  evidence  must  have  been  made  in  the  line  of  his 
agency  and  in  the  course  of  the  discharge  of  the  duty  he  owes 
•to  his  principal.'^^ 

§  636.  Declarations  of'  Assured. — Declarations  made  by  in- 
sured concerning  his  health  after  the  policy  has  been  issued  on 
his  life  payable  to  a  third  party,  as,  for  example,  to  his  wife, 
are  not  competent  in  an  action  brought  by  such  payee  on  the 
policy,  because  the  contract  is  made  with  the  beneficiary  and 
not  with  the  party  whose  life  is  insured.'^*  And  so,  in  an  action 
by  the  assignee  or  beneficiary  of  the  policy,  declarations  and_ ad- 
missions of  the  assured  made  at  a  time  prior  to  and  remote  from 

324  See  ante,  §§  172  et  seq.,  and  589  et  seq. 

325  Masons  Union,  etc.,  Ass'n  v.  Brockman,  20  Ind.  App.  206;  50  N.  E. 
493. 

326  Rlnker  v.  Aetna  Life  Ins.  po.,  214  Pa.  608;  84  Atl.  82. 

327  Brink  v.  Merchants',  etc.,  Ins.  Co.,  49  Vt.  442;  Dean  v.  Aetna  L.  Ins. 
Co.,  62  N.  Y.  642;  reversing  2  Hun,  358;  Covenant  M.  Ben.  Ass'n  v.  Con- 
way, 10  Bradw.  348;  Walker  v.  Farmers'  Ins.  Co.,  51  la.  679;  Northwest- 
ern M.  L.  Ins.  Co.  v.  Roth,  87  Pa.  St.  409;  Scott  v.  Home  Ins.  Co.,  53  Wis. 
238;  Zielke  v.  London  Assur.  Corp.,  64  Wis.  442;  Phoenix  Ins.  Co.  v. 
LaPointe,  118  111.  384;  United  Brethren  M.  A.  Soc.  v.  McDermond,  12  W. 
N.C.  73;  Mars  v.  Virginia  Home  Ins.  Co.,  17  S.  C.  514;  Smith  v.  National 
L.  Ins.  Co.,  103  Pa.  St.  177;  B.  &  0.  Emp.  Ass'n  v.  Post,  122  Pa.  St.  579; 
15  Atl.  385. 

328McGlnley  v.  United  States  Ins.  Co.,  8  Daly,  390;  Swartzbach  v.  Ohio 
Valley,  etc..  Union,  35  W.  Va.  622;  American  Pop.  L.  Ins.  Co.  v  Day, 
39  N.  J.  L.  89;  Grangers'  L.  Ins.  Co.  v.  Brown,  57  Miss.  308;  Mobile  L. 
Ins.  Co.  v.  Morris,  3  Lea,  101;  Valley  Mut.  L.  Ass'n  v.  Teewalt,  78  Va. 
421;  John  Hancock  Mut.  L.  Ins.  Co.  v.  Daly,  65  Ind.  6.  MeDermott  v. 
Centennial  M.  L.  Assur.,  24  Mo.  App.  73;  Hermany  v.  Fidelity,  etc.,  Ass'n, 
151  Pa.  St.  17;  24  Atl.  1064;  Tessmann  v.  Supreme  Council,  etc.,  103  Mich. 
185;  61  N.  W.  261;  Mut.  L.  Ins.  Co.  v.  Selby,  19  C.  C.  A.  331;  72  Fed. 
980;    44  U.  S.  App.  282. 
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the  application,  and  disconnected  with  any  act  or  fact  showing  his 
condition  of  health,  are  incompetent  for  the  purpose  of  contra- 
dicting the  statements  made  in  the  application,'^^  but  if  it  appear 
otherwise  than  by  the  declarations  of  assured,  that  such  state- 
ments were  untrue,  then  his  prior  declarations  are  admissible 
to  show  knowledge  on  his  part  of  the  falsity  of  such  answers ;  ^^'' 
and  statements  made  by  the  assured  shortly  prior  to  his  applica- 
tion concerning  his  health,  in  collection  with  facts  exhibiting 
his  then  state  of  health  are  probably  admissible  upon  the  ques- 
tion of  the  truthfulness  of  the  answers  made  by  him  in  such  ap- 
plication.''^  In  an  action  by  the  beneficiary,  upon  a  certificate  is- 
sued to  a  member  of  a  benefit  society,  it  has  been  held  that 
neither  an  application  of  the  member  for  reinstatement  nor  state- 
ments made  by  him  as  to  the  cause  of  his  suspension,  are  com- 
petent evidence  to  prove  the  fact  of  his  suspension;''^  nor  are 
any  admissions  of  his  subsequent  to  his  becoming  a  member  com- 
petent against  his  beneficiary.'"    Declarations  of  the  insured  as 

329Edlngton  v.  M.  L.  Ins.  Ca,  67  N.  Y.  185;  5  Hun,  1;  Singleton  v.  St. 
Louis  M.  L.  Ins.  Co.,  66  Mo.  63;  Penn.  M.  L.  Ins.  Co.  v.  Wiler,  100  Ind. 
92;  Union  Central  L.  Ins.  Co.  v.  Cheever,  36  Ohio  St.  201;  Grossman  v. 
Supreme  Lodge  K.  &  L.  of  H.,  6  N.  Y.  Supp.  821;  Terwilliger  v.  Supreme 
Counc.  R.  A.,  2  N.  Y.  Supp.  144. 

330  Edington  v.  M.  L.  Ins.  Co.,  supra.  See  also  Mace  v.  Provident  L. 
Ass'n,  101  N.  C.  122;   7  S.  E.  674. 

331  Swift  V.  Mass.  M.  L.  Ins.  Co.,  63  N.  Y.  186;  Kelsey  v.  Universal  L. 
Ins.  Co.,  35  Conn.  225;  Avenson  v.  Kinnaird,  6  East,  188.  But  see  Wash- 
ington L.  Ins.  Co.  V.  Haney,  10  Kan.  525;  Mulliner  v.  Guardian  M.  L. 
Ins.  Co.,  1  Thomp.  &  C.  448;  Fraternal  Mut.  L.  Ins.  Co.  v.  Applegate,  7 
Ohio  St.  292. 

332  Lazensky  v.  Supreme  Lodge  K.  of  H.,  31  Fed.  592;  Demings  v. 
Supreme  Lodge  K.  of  P.,  14  N.  Y.  Supp.  834;  Dodge  v.  Freedman's  Co., 
93  U.  S.  379. 

333  Supreme  Lodge  K.  of  P.  v.  Schmidt,  9,8  Ind.  374,  citing  Fraternal 
M.  L.  Ins.  Co.  V.  Applegate,  7  Ohio  St.  292;  Southern  L.  Ins.  Co.  v.  Booker, 
9  Heisk.  606;  Washington  L.  Ins.  Co.  v.  Haney,  10  Kan.  525;  Rawls  v. 
Am.  Mut.  L.  Ins.  Co.,  27  N.  Y.  282;  Mulliner  v.  Guardian  M.  L  Ins. 
Co.,  1  Thomp.  &  C.  448;  Harley  v.  Heist,  86  Ind.  196;  44  Am.  285;^  Dial 
V.  Valley  M.  L.  Ass'n,  29  S.  C.  560;  8  S.  E.  27.  See  also  Masons  Union, 
etc.,  Ass'n  v.  Brockman,  20  Ind.  App.  206;  50  N.  E.  493;  Patrons,  etc.,  Soc. 
V.  Hall.  19  Ind.  App.  118;  49  N.  E.  270.  Declarations  as  to  intention  to 
change  the  beneficiary  are  inadmissible  if  remote.  Rawson  v.  Milwaukee, 
etc.,  Co.,  115  Wis.  641;  92  N.  W.  378;  Supreme  Lodge,  etc.  v.  Wollschlager, 
22  Colo.  213;  44  Pac.  598. 
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to  his  health  after  the  policy  has  gone  into  effect  are  inadmis- 
sible.'" The  better  view,  and  that  logically  more  correct,  is  that 
the  contrary  is  true,  because  the  member  is  the  party  with  whom 
the  contract  is  made  and  remains  so  until  his  dea-th,  consequently 
up  to  that  time  he  is  the  only  party  in  interest,  and  his  admis- 
sions or  declarations  are  clearly  admissible  against  the  benefi- 
ciary. As  was  said  by  the  Supreme  Court  of  Illinois:''^  "But 
it  is  insisted  that  the  court  erred  in  admitting  the  petition  (for 
reinstatement)  in  evidence,  as  against  the  plaintiff,  who  sues  as  a 
beneficiary  to  recover  the  amount  of  the  policy.  As  the  time  the 
petition  was  presented  the  plaintiff  had  no  vested  interest  in  the 
policy.  It  belonged  to  Hansen  and  was  under  his  exclusive  con- 
trol. Under  the  rules  and  regulations  of  the  lodge  he  had  the 
right  to  change  the  beneficiary  at  pleasure.  Moreover,  his  rights 
as  a  beneficiary  depended  entirely  upon  Hansen's  membership  in 
the  lodge,  and  the  question  of  membership  was  one  resting  ex- 
clusively between  Hansen  and  the  lodge-.  He  could  withdraw 
from  the  lodge  when  he  saw  proper;  he  could  keep  his  assess- 
ments paid  up  or  not,  as  he  chose ;  he  could  ask  for  a  reinstate- 
ment or  could  exercise  the  right  of  appeal  from  an  order  of  the 
ledge,  if  he  desired.  Any  or  all  of  these  things  he  was  at  liberty 
to  do  without  consulting  his  beneficiary ;  and  if,"  therefore,  Han- 
sen could  withdraw  from  the  lodge  and  thus  defeat  all  rights  his 
wife  might  have  in  the  property,  or  refuse  to  pay  assessments, 
and  forfeit  his  membership,  which  would  result  the  same  way  to 
her,  it  is  plain  he  had  the  right  to  waive  an  infirmity  in  the  no- 
tice of  an  assessment."  Or  as  is  said  by  a  standard  author :''' 
"While  the  declarant  is  the  only  part  in  interest,  no  harm  can 
possibly  result  from  giving  full  effect  to  his  admissions.  He  may 
be  supposed  to  best  know  the  extent  of  his  own  rights  and  to  be 
least  of  all  disposed  to  concede  away  any  that  actually  belonged 
to  him. ' '  ^^''    And  if  there  has  been  no  misrepresentation  as  to  the 

334  0pHnger  v.  New  York  Life  M.  Co.  (Pa.),  98  Atl.  568;  Hermany  v. 
Fidelity  Mut.  L.  Ins.  Co.,  151  Pa.  17;   24  Atl.  1064. 

335  Hansen  v.  Supreme  Lodge  K.  of  H.,  140  111.  301;  29,  N.  E.  1121. 

336  Greenleaf  on  Ev.,  §  171. 

337  To  the  same  effect  are  Van  Franfe  v.  U.  S.  Masonic  Ben.  Soc,  158 
111.  560;  41  N.  E.  1005;  afCg.  56  111.  App.  203;  Thomas  v.  Grand  Lodge, 
etc.,  12  Wash.  500;  41  Pac.  882;  Supreme  Counc,  etc.  v.  O'Connell,  107 
Ga.  97;   32  S.  E.  946;   Callies  v.  Modern  Woodmen,  98  Mo.  App.  521;   72 
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health  of  assured,  evidence  as  to  what  it  was  after  the  contract 
was  consummated  and  of  the  disease  of  which  he  died,  is  imma- 
terial.^'*  Evidence  that  the  applicant  did  not  read  the  applica- 
tion js  inadmissible.'^' 

§  637.  Evidence  of  Physician  as  to  Knowledge  Acquired  in 
Course  of  His  Employment. — ^In  most,  if  not  all  the  States,  stat- 
utes exist  providing  that  phys'icians  shall  not  be  competent  wit- 
nesses as  to  matters  communicated  to  them,  as  such,  by  patients, 
in  the  course  of  their  professional  business,  or  as  to  advice  given- 
in  such  cases.  These  statutes  have  been  liberally  construed  by 
the  courts  and  it  has  been  generally,  and  without  known  excep- 
tion, held  by  them  that  in  an  action  upon  a  life  policy  a  physician 
may  not  testify  to  what  he  learned  of  the  ailments  of  the  insured, 
if  he  was  his  patient,  either  by  examination,  or  observation,  or 
oral  communication.'*"  Information  obtained  which  was  not  nec- 
essary to  enable  the  physician  to  do  what  was  required,  or  before 
the  assured  became  his  patient,  is  not  privileged.'*^  These  State 
statutes  are  binding  on  the  Federal  courts.'*^  It  is  not  a  waiver 
of  the  privilege  for  the  assured  to  give  in  his  application  the 
name  and  residence  of  his  family  physician;  '*'  nor  is  it  a  waiver 
of  the  right  to  object  that  the  beneficiary  has  offered  in  evidence 
facts  learned  in  a  professional  capacity  by  another  physician ;  '** 
nor  does  it  alter  the  rule  that  the  physician  and  the  person  he 

S.  W.  713;  Stewart  v.  Sup.  Coun.  A.  L.  H.,  36  M.  A.  319;  Holland  v. 
Supreme  Council,  etc.,  54  N.  J.  L.  .490;  25  Atl.  367;  Smith  v.  National 
Ben.  Ass'n,  51  Hun,  575;  4  N.  Y.  Supp.  521;^  Haughton  v.  Aetna  L.  Ins. 
Co.,  165  Ind.  32;  73  N.  E.  592;  reversing  72  N.  E.  852. 

33S  Morrison  v.  Wisconsin  Odd  Fellows'  Mut.  L.  Ins.  Co.,  59  Wis.  162. 

339Rinker  v.  Aetna  Life -Ins.  Co.,  264  Pa.  608;  84  Atl.  82. 

340  Masonic  M.  Ben.  Ass'n  v.  Beck,  77  Ind.  203;  Excelsior  M.  A.  Ass'n 
V.  Riddle,  91  Ind.  84;  Gartside  v.  Conn.  M.  L.  Ins.  Co.,  76  Mo.  446;  Ed- 
Ington  V.  Mut.  L.  Ins.  Co.,  67  N.  Y.  186;  5  Hun,  1;  Dilleber  v.  Home  L. 
Ins.  Co.,  69  N.  Y.  256;  25  Am.  182;  Grattan  v.  Metropolitan  L.  Ins.  Co., 
80  N.  Y.  281;  36  Am.  617;  Grattan  v.  Metropolitan  L.  Ins.  Co.,  92  N.  Y. 
274;  28  Hun,  430;  Grattan  v.  National  L.  Ins.  Co.,  15  Hun,  74.  But  see 
Brown  v.  Metropolitan  L.  Ins.  Co.,  65  Mich.  306;  32  N.  W.  610;  Linz  v. 
Mass.  M.  L.  Ins.  Co.,  8  M.  A.  363. 

341  Bdington  v.  Aetna  L.  Ins.  Co.,  77  N.  Y.  564;  reversing  13  Hun,  543., 

342  Conn.  Mut.  L.  Ins.  Co.  v.  Union  Trust  Co.,  112  U.  S.  250. 

343  Masonic  M.  Ben.  Ass'n  v.  Beck,  77  Ind.  203. 

344  Penn.  M.  L.  Ins.  Co.  v.  Wiler,  100  Ind.  92. 
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examined  had  never  met  previous  to  the  examination  and  no  pre- 
scription or  advice  was  given,  and  the  examination  was  made  at 
the  physician's  office  and  not  paid  for  by  the  person  examined,'^' 
nor  that  the  physician  was  called  to  treat  the  patient  against  his 
^j^  346  rfj^g  privilege  extends  to  a  partner  of  the  physician  vis- 
ited,^*^  and  to  answers  in  the  proofs  of  loss,^**  but  not  to  the 
fact  of  visits  being  made  and  their  number.'*'  The  question  of 
privilege  may  be  raised  by  an  assignee.'^"  But  it  has  been  held  ^^^ 
that  the  provisions  of  the  Missouri  statute  prohibiting  a  physi- 
cian from  testifying  to  any  information  he  may  have  acquired 
from  any  patient,  while  visiting  him  professionaUy,  may  be 
waived  by  the  patient,  and,  when  waived  by  a  clause  in  an  appli- 
cation for  life  insurance,  such  waiver  is  binding  on  the  benefi- 
ciary. The  Court  of  Appeals  of  New  York  strictly  construes  the 
statute  of  that  State  as  to  waiver  of  the  statutory  exemption.'^^ 

A  statement  of  fact,  or  opinion,  expressed  by  a  physician  to  a 
patient  in  the  course  of  a  professional  visit  based  upon  a  rela- 
tion of  facts  by  the  patient,  or  upon  a  physical  examination  by 
the  physician,  is  a  part  of  the  same  transaction  and  is  as  much 
privileged  as  the  facts,  or  statements,  of  the  patient  on  which  it 
is  based.  A  waiver  of  the  privilege,  or  benefit,  of  the  statute  re- 
lating to  communications  between  physician  and  patient  is  a 

3*5  Grattan  v.  Metro»litan  L.  Ins.  Co.,  24  Hun,  43. 

346  Meyer  v.  Supreme'Lodge  K.  P.,  178  N.  Y.  63';   70  N.  E.  111. 

347  Aetna  L.  Ins.  Co.  v.  Deming,  123  Ind.  384;  24  N.  E.  86. 
348HeIwig  V.  Mutual  L.  Ins.  Co.,  12  N.  Y.  Supp.  172;   Buffalo,  etc.,  Co. 

V.  Knights  Templars,  etc.,  Ass'n,  126  N.  Y.  540;  McKinley  v.  Metropolitan 
L.  Ins.  Co.,  26  N.  Y.  Supp.  63. 

349  Patten  v.  United,  etc.,  Ass'n,  133  N.  Y.  450;  31  N.  E.  341;  Breisen- 
meister  v.  Supreme  Lodge,  etc.,  81  Mich.  525;  45  N.  W.  977.  As  to 
various  questions  as  to  evidence  of  a  physician,  see  Mut.  L.  Ins.  Co.  v. 
Selby,  44  U.  S.  App.  282;  19  C.  C.  A.  331;  72  Fed.  980;  Casey  v.  National 
Union,  3  App.  D.  C.  370;  Yore  v.  Booth,  110  Cal.  238;  42  Pac.  808;  Plumb 
V.  Penn.  M.  L.  Ins.  Co.,  108  Mich.  94;  65  N.  W.  611;  Head  Camp,  etc., 
V.  Locher,  17  Colo.  App.  247;  68  Pac.  136;  Smith  v.  Metropolitan  L.  Ins. 
Co.,  183  Pa.  St.  504;  38  Atl.  1038. 

350  Breisenmeister  v.  Supreme  Lodge,  etc.,  supra. 

3.51  Andreveno  v.  Mutual  Reserve  Fund  L.  Ass'n,  84  Fed.  870;  Thompson 
V.  Ish,  99  Mo.  160;  12  S.  W.  510. 

352  Meyer  V.  Supreme  Lodge  K.  P.,  178  N.  Y.  63;  70  N.  E.  Ill;  affg.  81 
N,  Y.  Supp.  ^813. 
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waiver  of  the  disqualification  of  the  physician  as  to  the  whole 
transaction  and  not  as  to  a  part  of  it  only.'^^  A  statement  con- 
cerning the  case  by  one  physician  to  another,  who  has  been 
called  into  consultation,  made  in  the  presence  of  the  patient,  is  a 
privileged  communication.^^^  If,  however,  a  physician  is  called 
into  consultation  with  another  for  an  unlawful  purpose,  a  state- 
ment of  the  case  to  him  by  the  attending  physician  is  not  a  priv- 
'ileged  communication,'^^  ^ 

§  638.  Opinion  Evidence.— Opinion  evidence  is  admissible  in 
actions  on  insurance  policies,  as  in  other  cases  and  unlier  the 
same  conditions  and  limitations.  Often,  therefore,  the  testimony 
of  persons  versed  in  the  business  of  insurance  is  allowed,  and 
these  experts  can  testify  as  to  matters  peculiarly  within  their 
knowledge,  as,  for  example,  that  the  business  of  a  farmer  is  con- 
sidered the  least  hazardous  occupation ;  '^^  but  it  does  not  follow 
that  because  one  is  an  insurance  agent  that  he  is  qualified  to  tes- 
tify as  an  expert.'^''  Sometimes  non-experts  are  permitted  to  give 
opinions  as,  for  instance,  as  to  the  insanity  of  a  person  if  all  the 
facts  upon  which  it  is  based  are  stated ;  '^^  but  not  unless  the 
facts  on  which  the  opinion  is  based  are  stated;  '^'  but  one  not  a 
physician  cannot  state  his  conclusion  as  to  the  cause  of  the  death 
of  a  person  from  knowledge  obtained  by  seeing  him  in  his  last 
illness,'*"  nor  can  a  witness  testify  as  to-'Mterge  of  a  person,  he 
judging  from  the  latter 's  appearance;  '^^^fl^is  the  opinion  of  a 
witness  admissible  as  to  the  effect  upon  a  person,  of  a  habit  of 

353  Bryant  v.  Modem  Woodmen  of  America,  86  Neb.  372;  125  N.  W. 
621;   21  Ann.  Cas.  3'60. 

354  Prader  v.  National  Masonic  Accident  Ass'n,  95  la.  149,;  63  N.  W.  603. 
See  also  Smart  v.  Kansas  City,  etc:,  Ed.  Co.,  208  Mo.  162;  105  S.  W.  709; 
13  Ann.  Cas.  932;  14  L.  R.  A.  (N.  s.)  565. 

355  state  V.  Smith,  99  la.  29;  68  N.  W.  428. 

356  Hartman  v.  Keystone  Ins.  Co.,  21  Pa.  St.  466. 

357  stennett  v.  Penn.  F.  Ins.  Co.,  68  la.  674. 

358  Butler  V.  St.  Louis  L.  Ins.  Co.,  45  la.  93;  United  Brethren  M.  A. 
Soc.  V.  O'Hara,  120  Pa.  St.  256;  13  Atl.  932;  Hathaway  v.  National  L.  Ins. 
Co.,  48  Vt.  335. 

359  Southern  L.  Ins.  Co.  v.  Wilkinson,  53  Ga.  535. 

360  Grattan  v.  Metropolitan  L.  Ins.  Co.,  80  N.  Y.  281. 

361  Valley  M.  L.  Ass'n  v.  Teewalt,  79  Va.  421.  But  see  to  the  contrary 
Eisner  v.  K.  &  L.  of  H.,  98  Mo.  640;  11  S.  W.  990. 
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drunkenness  five  years  before  a  policy  was  issued  on  his  life,  the 
witness  knowing  nothing  concerning  his  habits  in  the  mean- 
time.^^^  Physicians  and  surgeons  of  practice  and  experience  are 
experts,  and  their  opinions  upon  questions  embraced  in  their  pro- 
fession and  practice  are  admissible,  though  they  have  not  made 
the  particular  disease  in  question  a  specialty.'*^  A  physician 
who  attended  the  insured  in  his  last  illness  may  give  his  opin- 
ion as  to  the  disease  which  caused  his  death ;  ^**  or  that  death 
from  the  disease  of  which  assured  died  is  the  result  of  other  dis- 
eases of  long  standing  and  not  of  any  sudden  causes,^*^  and  .as 
to  the  effect  of  a  certain  disease  on  the  mind ;  ^^*  but  such  an 
expert  cannot  give  his  opinion  on  the  testimony  in  a  case,'"  nor 
his  opinion  as  to  the  character  of  a  risk  on  a  man's  life,  if 
within  three  months  he  had  had  a  hemorrhage  of  the  stomach.'*' 
Opinions  are  not  admissible  if  they  are  based  on  conjecture,  as. 
where  a  medical  witness  testified  that  he  had  an  impression  suf- 
ficient to  satisfy  his  own  mind,  but  not  enough  on  which  to  base 
an  opinion;'*^  nor  if  the  question  does  not  call  for  facts  and 
knowledge  peculiarly  within  the  knowledge  of  an  expert,  as 
whether,  if  the  insured  had  a  certain  disease  and  committed  sui- 
cide, it  .should  be  attributed  to  such  disease ;  '^^  nor  can  a  medi- 
cal witness  state  the  meaning  of  the  term,  "family  physician."  '''^ 
Opinions  of  officers  of  benefit  societies  as  to  the  interpretation  to 
be  given  to  its  laws  are  inadmissible,  and  '''^  so  is  proof  of  the 
custom  and  usages  of  the  society  respecting  the  construction  of 
the  contract.''''  In  an  action  upon  a  certificate  in  a  mutual  asso- 
ciation, where  the  application  of  the  member  showed  that  he 

382  Northwestern  M.  L.  Ins.  Co.  v.  Muskegon  Bank,  122  U.  S.  501. 

363  Hathaway  v.  National  L.  Ins.  Co.,  48  Vt.  335. 

364  Mobile  L.  Ins.  Co.  v.  Walkei-,  58  Ala,  290. 

365  Eddington  y.  Mut.  L.  Ins.  Co.,  77  N.  Y.  564. 

366  Koenig  v.  Globe  M.  L.  Ins.  Co.,  10  Hun,  558. 

367  Butler  V.  St.  Louis  Ins.  Co.,  45  la.  93;  Hagadorn  v.  Conn.  M.  L.  Ins. 
Co.,  22  Hun,  249. 

368  Schwarzbach  v.  Ohio  Valley  Prot.  Union,  25  W.  Va.  622. 

369  Higbie  v.  Guardian  M.  L.  Ins.  Co.,  53  N.  Y.  603. 

370  Van  Zandt  v.  Mut.  Ben.  L.  Ins.  Co.,  55  N.  Y.  169. 

371  Reid  V.  Piedmon  &  Arlington  L.  Ins.  Co.,  58  Mo.  421. 

372  Davidson  v.  Supreme  Lodge  K.  of  P.,  22  Mo.  App.  263 

373  Hanson  v.  Grand  Lodge  A.  0.  U.  W.,  30  Minn.  509. 
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drank  no  liquor  at  all,  and  the  validity  of  the  certificate  depended 
upon  the  truth  or  falsity  of  the  representations  in  the  applica- 
tion, the  nf^dical  expert  of  the  association  issuing  the  certificate 
was  asked  several  questions,  to  which  objections  were  made  and 
sustained,  whether  the  application  for  membership  would  have 
been  favorably  passed  on,  if  it  had  been  stated  in  such  applica- 
tion that  the  applicant  drank  liquor.  The  court,  in  passing  upon 
these  objections,  said:'^*  "We  thinly  that  the  objections  to  these 
questions  were  properly  sustained.  The  real  issue  was,  whether 
the  statements,  made  in  the  application,  were  true  or  false.  What 
would  have  been  the  effect,  if  some  different  statement  from  that, 
therein  contained,  had  been  made  to  the  association,  was  of  no 
consequence.  The  witness  might  give  his  opinion  on  a  matter  of 
science,  connected  with  his  profession,  but  he  could  not  be  al- 
lowed to  state  his  views  of  the  manner  in  which  others  would 
probably  be  influenced,  if  certain  specified  facts  existed."  Testi- 
mony, called  for  by  questions  of  a  similar  character,  has  been  gen- 
erally held  inadmissible."^  There  is,  however,  some  authority 
tending  to  the  contrary."*  A  medical  examiner  may  testify  as  to 
the  effect  on  his  mind  and  action  of  certain  answers  of  the  ap- 
plicant."' 

§  639.    Offering  Application  in  Evidence  as  Part  of  Contract. — 

On  principle,  if  by  the  terms  of  the  policy  the  application  is 
made  a  part  thereof,  both  should!  be  offered  in  evidence  together, 
and  it  is  error  to  admit  the  policy  without  the  application  if  ob- 
jection is  made,"*  but  the  error  is  cured  if  afterwards  the  com- 

374  Northwestern  B.  &  M.  A.  Ass'a  v.  Hall,  118  111.  169. 

375  Co-operative  L.  Ass'a  v.  Leflore,  53  Miss.  1;  Mutiial  Ben.  L.  Ins. 
Co.  V.  Wise,  34  Md.  583;  Washington  L.  Ins.  Co.  v.  Haney,  10  Kan.  525; 
Rawls  V.  Am.  Mut.  L.  Ins.  Co.,  27  N.  Y.  282;  36  Barb.  357;  Durrell  v. 
Bederly,  1  Holt  N.  P.  283;  Lyman  v.  State  M.  F.  Ins.  Co.,  14  Allen,  329; 
Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend.  72;  Campbell  v.  Rlckards,  5  Barn. 
&  A.  480;  Mace  &  Provident  L.  Ass'n,  101  N.  C.  122;  7  S.  E.  674. 

376  The  following  are  cited  In  Co-operative  L.  Ass'n  v.  Leflore,  53  Miss. 
1,  but  they  do  not  support  fully  the  claim  there  made:  Berthon  v.  Lough- 
man,  2  Stark.  N.  P.  258;  Webber  v.  Eastern  R.  R.,  2  Met.  147;  Kern  v. 
South  St.  L.  M.  Ins.  Co.,  40  Mo.  19;  Hawes  v.  New  England  Ins.  Co.,  2 
Curtis  C.  C.  229;  Hartman  v.  Keystone  Ins.  Co.,  21  Pa.  St.  466. 

377  Valton  V.  Loan  Fund.  Assur.  Soc,  1  Keyes,  21. 

378  American  Underwriters'  Ass'n  y.  Oeorge,  97  Pa.  St.  238;  Lycoming 
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pany  offer  the  application;  "°  or,  as  the  application  is  one  which 
belongs  to  and  is  in  the  possession  of  the  company,  if  the  latter 
on  notice  refuses  to  produce  it,  the  policy  is  admissible  without 
the  application ;  '*"  and  it  is  also  admissible  without  the  applica- 
tion if  the  latter  is  only  referred  to  in  the  policy  but  not  made  a 
part  thereof ;  ^*^  or  when  the  insured  swears  he  never  signed  the 
application.^*^  This  statement,  however,  cannot  be  accepted  as 
declaring  the  universal  rule  for  the  later  authorities  held  that  the 
policy  is  admissible  in  evidence  without  the  application.^*'  A 
certificate  containing  a  conditional  promise  is  not  admissible  un- 
der averment  of  a  positive  promise.^'* 

§  640.    Evidence  of  Preliminary  Negfotiations  or  Agreements. — 

The  law  will  not  allow  the  terms  of  a  written  contract  to  be 
varied  by  parol  evidence  of  what  was  said  at  the  time  it  was 

F.  Ins.  Co.  V.  Storrs,  Id.  361.  See  contra,  Cushman  v.  United  States  L. 
Ins.  Co.,  4  Hun,  783;  Roach  v.  Ky.  Mut.  Security  F.  Co.,  28  S.  C.  431; 
6  S  E.  286.  In  Magrue  v.  United  L.  &  Ace.  Ass'n,  24  N.  Y.  Supp.  618, 
it  is  said  tliat  it  is  discretionary  with  the  court  to  require  the  application 
to  he  offered.  See  also  Sladden  v.  N.  Y.  Life  Ins.  Co.,  29  C.  C.  A.  596; 
86  Fed.  102;  58  U.  S.  App.  482;  as  to  presumption  that  copy  attached  to 
policy  is  correct. 

379  Lycoming  Mut.  Ins.  Co.  v.  Sailer,  67  Pa.  St.  108;  Eddington  v.  Mut. 
L.  Ins.  Co.,  67  N.  Y.  186;  Rich  v.  Rich,  16  "Wend.  666. 

380  American  Underwriters'  Ass'n.  v  George,  supra. 

381  Bdington  v.  Mut.  F.  Ins.  Co.,  supra. 

382  Commercial  Union  Assur.  Co.  v.  Elliott  (Pa.),  13  Atl.  970;  Dunbar 
V.  Phoenix  Ins.  Co.,  72  Wis.  492;  40  N.  W.  386. 

383  Lackman  v.  Brotherhood  of  American  Yeomen,  132  la.  64;  106  N. 
W.  330;  8  L.  R.  A.  (U.  S.)  974;  Kidder  v.  Supreme  Commandery  N.  O. 

G.  C,  192  Mass.  326;  78  N.  E.  469;  Jennings  v.  National  Americans'  Ass'n, 
Mo.  App.,  178  S.  W.  789. 

384  New  Home,  ettc,  Ass'n  v.  Hagler,  23  111.  App.  457;  but  see  Heffer- 
man  v.  Supreme  Counc.  A.  L.  H.,  40  M.  A.  605  and  Thomas  v.  Guaranty, 
etc.,  Ass'n,  73  Mo.  App.  371.  As  to  law  requiring  copy  of  application 
to  be  attached  to  policy:  Mahon  v.  Pacific,  etc.,  Ins.  Co.,  144  Pa.  St.  409; 
22  Atl.  876;  Hebb  v.  Kittaning  Ins.  Co.,  138  Pa.  St.  222;  20  Atl.  837.  See 
also  ante,  §§  223,  224.  As  to  filing  application:  Phoenix  Ins.  Co.  v.  Stark, 
120  Ind.  444;  22  N.  E.  413.  Other  cases  involving  questions  as  to  admis- 
sibility of  application  under  statutes  requiring  a  copy  to  be  attached  to 
the  policy  are  Johnson  v.  Des  Moines  L.  Ass'n,  105  la.  273;  75  N.  "W. 
101;  Morris  v.  State  L.  Ins.  Co.,  183  Pa.  St.  563;.  39  Atl.  52.  The  subject 
is  fully  discussed  in  the  case  of  Johnson  v.  Mutual  Life  Ins.  Co.,  180  Mass. 
407;  62  N,  E,  733;  63  L.  R.  A.  833,  where  valuable  note  is  appended. 
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negotiated.  "Written  contracts  must  speak  for  themselves;  and 
the  language  used  cannot  be  varied  or  controlled  by  parol  evi- 
dence of  what  was  said  by  the  parties  or  their  agents  at  the 
time  the  contract  was  negotiated.  A  written  contract  may  some- 
times be  discharged,  or  one  or  more  of  its  provisions  waived,  by 
a  parol  agreement  subsequently  made;  but  never  by  what  was 
said  previous  to  or  at  the  time  it  was  made,  except  in  a  direct 
proceeding  in  equity  to  reform,  rescind,  or  compel  the  specific 
performance  of  it.  Never  in  an  action  at  law.  This  rule  is  ap- 
plicable to  insurance  policies  as  well  as  all  other  written  con- 
tracts.'*^ The  assured  cannot,  therefore,  be  allowed  to  show  that 
before  the  policy  was  executed  the  agent  agreed  to  extend  the 
time  of  payment  of  the  premium ;  '^^  or  to  vary  any  of  the  stipu- 
lations, admissions  or  receipts  in  the  policy ; '"  or  as  to  any  verbal 
understanding  with  the  agent ;  '**  or  that  a  policy  payable  on  a 
day  designated  therein  was  payable  on  a  different  day;'*^  or, 
if  the  language  of  the  policy  is  clear,  as  to  the  construction  the 
parties  have  placed  upon  it ;  ^^^  or  as  to  the  intention  of  the 
parties  that  another  than  the  one  named  in  the  policy  should  be 
the  beneficiary ;  ^^^  unless  there  is  a  latent  ambiguity  in  the 
designation.^'^     But  evidence  is  admissible  that  true  answers 

385  Combs  V.  Charter  Oak  L.  Ins.  Co.,  65  Me.  382;  Jennings  v.  Quincy 
M.  F.  Ins.  Co.,  7  Gray,  370;  Tebbetts  v.  Hamilton  Mut.  Ins.  Co.,  3  Allen, 
569;  Ashworth  v.  Builders  M.  F.  Ins.  Co.,  112  Mass.  422;  Ryan  v.  World 
M.  L.  Ins.  Co.,  41  Conn.  168;  Schmidt  v.  Peoria  M.  &  F.  Ins.  Co.,  41  111. 
295;  Hartford  F.  Ins.  Co.  v.  Webster,  69  111.  392;  Sullivan  v.  Cotton 
States  L.  Ins.  Co.,  43  Ga.  423;  Sais  v.  Roger  Williams  Ins.  Co.,  8  Fed. 
187;  Masons  Union,  etc.,  Ass'n  v.  Brockman,  20  Ind.  App.  206;  50  N.  E.  493. 

386  Combs  V.  Charter  Oak  L.  Ins.  Co.,  supra;  Mobile  L.  Ins.  Co.  v. 
Pruett,  74  Ala.  487;  Clevenger  v.  Mut.  L.  Ins.  Co.,  2  Dak.  114;  Mitchell 
V.  Universal  L.  Ins.  Co.,  54  Ga.  289. 

387  Trager  v.  Louisiana  Eq.  L.  Ins.  Co.,  31  La.  Ann.  235;  Shaw  v.  Re- 
public L.  Ins.  Co.,  69  N.  Y.  286. 

388  Carlin  v.  Western  Assur.  Co.,  57  Md.  515. 

389  Pierce  v.  Charter  Oak  L.  Ins.  Co.,  138  Mass.  151. 

390  Michael  v.  St.  Louis  M.  F.  Ins.  Co.,  17  Mo.  App.  23;  Nashville  L. 
Ins.  Co.  V.  Matthews,  8  Lea,  499. 

391  Baldwin  v.  State  Ins.  Co.,  60  la.  497;  Russell  v.  Russell,  64  Ala. 
500;  Elliott  V.  Whedbee,  94  N.  C.  115. 

392  Pace  V.  Pace,  19  Fla.  438;  Richardson  v.  Home  Ins.  Co.,  15  Jones  & 
Sp.  128;  Same  v.  Firemen's  Ins.  Co.,  Id.  159.  See  Daniels  v.  Citizens' 
Ins.  Co.,  10  Blss.  116;  5  Fed.  425. 
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were  given  to  the  medical  examined,  but  he  recorded  them  false- 
ly 393  Letters  of  the  company  subsequent  to  the  issue  of  a  policy 
cannot  modify  its  terms.^^* 

§  641.  When  Parol  Evidence  Admissible. — Parol  evidence  is 
admissible  to  explain  receipts  given  for  premiums ;'°°  and  to 
show  in  what  sense  Special  words,  as  "spitting  of  blood,"  were 
used  in  an  application  for  life  insurance ;  ^''^  and  to  show  fraudu- 
lent representations  as  to  a  local  board,'^*  or  that  because  of  the 
fraud  of  one  of  the  parties  to  the  contract  it  does  not  express  the 
actual  agreement,^^'  or  a  mistake.^""  When  the  contract  is  to  pay 
as  many  dollars  as  there  are  members  of  the  association,  the  num- 
ber of  members  may  be  shown  by  parol  in  order  to  arrive  at  the 
measure  of  damages ;  ^"^  or  it  may  be  shown  by  statements  con- 
tained in  an  assessment  notice  j^"^  or  by  the  number  of  certifi- 
cates issued,^"'  or  under  a  peculiar/  wording  of  the  certificate, 
where  it  was  agreed  to  pay  a  certain  sum  and  not  to  exceed  sev- 
enty-five per  cent  of  the  assessments  collected,  the  benficiary  may 
recover  without  proving  demand  on  the  company  to  make  assess- 
ments, or  show  that  assessments  have  been  made ;  or  if  made,  the 
amount  collected  thereon.^"^  Parol  evidence  is  admissible  to 
complete  the  record  of  a  meeting  of  a  society,  and  its  members 

393  Lyons  v.  United  Moderns,  148  Cal.  470;  83  Pac.  804;  4  L.  R.  4.  (n.  s.) 
247.    See  ante,  §  172,  et  seq. 

394  Walsh  V.  Chicago,  etc.,  Soc,  81  Mo.  App.  30. 

395  Texas  M.  L.  Ins.  Co.  v.  Davidge,  51  Tex.  244;  Scurry  v.  Cotton 
States  L.  Ins.  Co.,  51  Ga.  624;  Todd  v.  Piedmont,  etc.,  L.  Ins.  Co.,  34 
La.  Ann.  63;  McLean  v.  Piedmont,  etc.,  Ins.  Co.,  29  Gratt.  361;  31  Id.  517. 

3Sr  Singleton  v.  St.  Louis  Mut.  L.  Ins.  Co.,  66  Mo.  63. 
398Penn.  Mut.  L.  Ins.  Co.  v.  Crane,  134  Mass.  56. 
390  Hopkins  v.  Hawkeye  Ins.  Co.,  57  la.  203. 

«o  Aetna  L.  Ins.  Co.  v.  Brodie,  5  Can.  Sup.  Ct.  1;  20  L.  Can.  Jur.  286. 
See  ante,  §  632. 

401  St.  Clair  Co.  Ben.  Soc.  v.  Fietsam,  97  111.  474;  Fairchild  v.  N.  Eastern 
M.  L.  Ass.,  51  Vt.  628. 

402  Fairchild  v.  N.  Eastern  M.  L.  Ass.,  supra. 

403Neskern  v.  N.  W.  Endowment,  etc..  Ass.,  30  Minn.  406;  Chafley  v. 
Equitable  L.  Assn.,  2  N.  Y.  Supp.  481. 

404  Kansas  Protec.  Union  v.  Whitt,  36  Kan.  760;  14  Pac.  275.  See 
ante,  §  629. 

1583 


§    642  LIFE  AND   ACCIDENT   INSURANCE. 

are  competent  witnesses/"^  and  to  contradict  the  records.*"^  Gen- 
erally the  records  of  the  association  are  admissible  in  an  action 
by  the  beneficiary  of  a  laember,**"  but  not  letters  written  by  offi- 
cers of  the  defendant  association  discussing  plaintiff's  claim.*"^ 
Evidence  that  insured  joined  other  organizations  at  the  same  time 
is  admissible  to  show  fraud.*"' 

§  642.  Canvassing  Documents,  Prospectuses,  Bules,  Etc. — Pub- 
lished documents  and  rules  of  an  insurance  company  in  respect 
to  the  transaction  of  its  business  are  admissible  on  the  part  of  a 
policyholder  in  an  action  against  it,  although  it  is  not  shown 
that  he  was  aware  of  their  existence  when  the  cause  of  action 
arose.*^"  And  it  has  been  held  that  a  prospectus  of  an  insurance 
company  may  be  given  in  evidence  to  modify  the  terms  of  the 
policy  regarding  payment  of  premium.*^^  Or  for  the  purpose  of 
showing  an  estoppel.*^^  Or  a  pamphlet  sent  out  by  agents  of  a 
company  making  representations  as  to  the  plans  upon  which  the 
policies  were  issued.  But  the  statements  of  the  prospectus  do  not 
imply  a  guaranty.*^  ^  But  unless  identified  as  issued  by  the  com- 
pany, circulars  and  prospectuses  are  clearly  inadmissibk.*^* 

405Hamil  v.  Supreme  Council,  etc.,  152  Pa.  St.  537;  25  Atl.  645;  Back- 
dahl  V.  Grand  Lodge,  etc.,  46  Minn.  61;  48  N.  W.  454. 

406  Supreme  L.  K.  of  H.  v.  Wickser,  72  Tex.  257;  12  S.  W.  175;  Hawk- 
shaw  V.  Supreme  Lodge,  etc.,  29  Fed.  770. 

407Bagley  v.  Grand  Lodge,  131  III.  498;  22  N.  E.  487. 

408  Bagley  v.  Grand  Lodge,  supra.  See  also  Traders,  etc.,  Co.  v.  Wag- 
ley,  20  C.  C.  A.  588;   74  Fed.  457;   45  U.  S.  App.  39. 

409Wliitmor6  v.  Supreme  Lodge,  100  Mo.  36;  13  S.  W.  495;  Smith  v. 
National  Ben.  Soc,  123  N.  Y.  85;  25  N.  E.  197. 

410  Walsh  V.  Aetna  L.  Ins.  Co.,  30  la.  133.  But  see  Clemmitt  v.  N.  Y,  L. 
Ins.  Co.,  76  Va.  355. 

411  Wood  v.  Dwarris,  11  Exch.  493;  25  L.  J.  Ex.  129;  Wheelton  v. 
Hardisty,  8  El.  &  Bl.  232;  27  L.  J.  Q.  B.  241;  92  E.  C.  L.  R.  231; 
Collett  V.  Morrison,  9  Hare,  163;  Ruse  v.  Mut.  L.  Ins.  Co.,  24  N.  Y. 
653;  douhtlng  s.  c.  23  N.  Y.  516.  See  ante,  §  640.  See  as  to  circulars  of 
the  company  being  inadmissible:  Continental  Ins.  Co.  v.  Hamilton,  41 
Ohio  St.  274;  Clemmitt  v.  New  York  L.  Ins.  Co.,  76  Va.  355. 

412  U.  S.  Life  Ins.  Co.  v.  Ross,  159  111.  476;  42  N.  E.  859;  reversg.  57 
111.  App.  98. 

4i3MacIntyre  v.  Cotton  States  L.  Ins.  Co.,  82  Ga.  478;  9  S.  E.  1124. 
See  also  Fowler  v.  Metropolitan  L.  Ins.  Co.,  13  N.  Y.  Supp.  755. 

414  Sleight  V.  Supreme  Council,  etc.,  121  la.  724;   96  N.  W.  1100.     See 
also  ante,  §  466. 
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§  643.  Evidence  of  Usage. — Under  some  circumstances  evi- 
dence of  usage  is  admissible,  as  for  example,  the  custom  of  re- 
ceiving premiums  after  they  were  due,*^'  but  usage  must  be 
proved  by  instances  not  opinions ;  *^^  and  a  custom  is  not  proved 
by  the  testimony  of  a  witness  that  in  certain  instances  known 
to  him  a  forfeiture  was  not  insisted  on.  It  must  be  shown  that 
the  custom  was  uniform.*^''  A  usage  practiced  by  one  company 
cannot  be  inferred  to  exist  so  as  to  bind  another  company ;  *^', 
nor,  if  the  rights  of  parties  depend  upon  the  construction  to  be 
given  a  contract,  can  evidence  of  the  custom  and  usage  of  the 
company  and  of  the  decisions  of  its  ofScers  respecting  the  con- 
struction be  given.*^' 

§  644.  Construction  of  Insurance  Policies. — We  have  alreddy 
referred  to  the  general'rules  for  the  construction  of  insurance 
contracts.^^"  The  first  is  that  they  are  to  be  construed  liberally 
in  favor  of  the  assured  and  strongly  against  the  insurer.  As  the 
Supreme  Court  of  Vermont  has  said:  ^^^'  "It  is  a  fundamental 
rule  in  the  law  of  insurance,  that  the  policy  shall  be  construed 
most  strongly  against  the  insurer,  and  liberally  in  favor  of  the 
assured.  The  policy  is  written  by  the  insurers.  They  use  their 
own  language  and  surround  and  barricade  their  liability  under 
it  with  such  defenses  as  they  choose  to  adopt.  Oftentimes  their 
policies,  instead  of  being  simple,  intelligible  instruments  that  the 

415  Girard  L.  Ins.  Co.  v.  Mut.  L.  Ins.  Co.,  97  Pa.  St.  15.  But  see  Franklin 
L.  Ins.  V.  Sefton,  53  Ins.  380;  and  ante,  §  463  et  seq. 

4i6Hennessy  v.  New  York  M.  M.  Ins.  Co.,  1  Old  (Nov.  Sc.)  259. 

«7  Illinois  Masons'  Ben.  Soc.  v.  Baldwin,  86  111.  479.  See  a-lso  Aetna 
L.  Ins.  Co.  V.  Hartley,  24  Ky.  L.  57;   67  S.  W.  19;   68  S.  W.  1081. 

*is  Reynolds  v.  Continental  Ins.  Co.,  36  Mich.  131;  American  Ins.  Co. 
V.  Neiberger,  74  Mo.  167. 

iis  Manson  v.  G^rand  Lodge  A.  0.  U.  W.,  30  Minn.  509.  See  also  Brother- 
hood, etc.,  V.  Greaser,  108  111.  App.  598. 

420  See  ante,  §  218  ef  seq. 

421  Brink  v.  Merchants',  etc.,  Insurance  Co.,  49  Vt.  457;  Hoifner  v.  Grand 
Lodge,  etc.,  4  IM.  A.  359.  See  also  American  Surety  Co.  v.  Pauly,  170 
U.  S.  133;  18  S.  C.  552;  Thompson  v.  Thome,  83  Mo.  App.  241;  Mass.  Ben. 
L.  Ass.  V.  Robinson,  104  Ga.  256;  30  S.  E.  918;  42  L.  R.  A.  261;  McMaster 
V.  New  York  L.  Ins.  Co.,  183  U.  S.  25;  revefsg.  99  Fed.  856;  40  C.  C.  A. 
119;  Woodmen's  Ace.  Assn.  v.  Byers,  62  Neb.  673;  87  N.  "W.  546;  55  L.  R. 
A.  291  r  McElfresh  v.  Odd  Fellows,  etc.,  Assn.,  21  Ind.  App.  557;  52  N. 
E.  819. 
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average  holder  can  understand  and  construe,  are  burdened  with 
a  great  number  of  technical  stipulations  and  conditions,  buried 
under  ingenious  phraseology  that  reflects  great  credit  upon  the 
draughtsman,  but  leaves  'plain  people'  to  learn  its  true  import 
after  their  property  is  destroyed.  Then  they  are  informed  that 
the  policy  is  a  mere  technical  notice  of  special  matter  to  be  given 
in  'evidence  in  answer  to  their  claim  for  damages.  There  is  ob- 
vious reason  for  the  rule  of  liberal  construction  in  favor  of  the 
man  whose  legal  rigl^ts  are  to  be  extracted  from  such  a  labyrinth 
of  mysticism. ' '  All  the  decisions  of  the  courts  in  insurance  cases, 
cited  in  the  preeeeding  pages,  illustrate  the  universal  applica- 
tion of  this  doctrine.  The  general  rules  for  the  construction 
of  written  contracts  of  course  also  apply.  The  courts  will  give 
the  contract  the  same  interpretation  that  the  parties  themselves 
have  placed  on  it.*^^  Contemporaneous  literature  may  be  looked 
to  for  explanation  of  terms  used  in  the  contract.*^' 

§  645.  Burden  of  Proof. — In  an  action  upon  a  life  insurance 
policy,  although  the  answers  in  the  application  are  warranties, 
the  burden  of  proof  is  on  the  defendant  to  show  the  falsity  of 
any  such  answers  in  accordance  with  the  general  rule  that  the 
law  does  not  require  a  party  to  prove  a  negative.  As  was  said 
by  the  Supreme  Court  of  the  United  States :^^*  "The  number 
of  ciuestions  now  asked  of  the  assured  in  every  application  for 
a  policy,  and  the  variety  of  subjects,  and  length  of  time  which 
they  cover,  are  such,  that  it  may  be  safely  said  that  no  sane  man 
would  ever  take  a  policy  if  proof  to  the  satisfaction  of  a  jury  ot 
the  truth  of  every  answer  were  made  known  to  him  to  be  an 
indispensable  prerequisite  to  payment  of  the  sum  secured,  that 
proof  to  be  made  only  after  he  was  dead  and  could  render  no 
assistance  in  furnishing  it.  On  the  other  hand,  it  is  no  hardship, 
that,  if  the  insurer  knows  or  believes  any  of  these  statements  to 
be  false,  he  shall  furnish  the  evidence  on  which  that  knowledge 
or  belief  rests.    He  can  thus  single  out  the  answer  whose  truth 

422Haydell  v.  Mut.  R.  P.  L.  Assn.,  44  C.  C.  A.  169;  104  Fed.  718. 

423  Fuller  V.  Metropolitan  L.  Ins.  Co.,  37  Fed.  163. 

*24  Piedmont  L.  Ins.  Co.  v.  Ewing,  92  U.  S.  377.  See  also  Mut.  L.  Ins. 
Co.  V.  Daviess,  87  Ky.  541;  9  S.  W.  812;  Elmer  v.  Mut  Ben.  Assn.,"  19 
N.  Y.  Supp.  289.  A  case  apparently  against  authority  is,  Fell  v.  John 
Hancock  M.  L.  Ins.  Co.,  76  Conn.  494;  57  Atl.  175. 
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'  he  proposes  to  contest,  and,  if  lie  has  any  reasonable  grounds  to 
make  such  an  issue,  he  can  show  the  facts  on  which  it  is 
founded.  "*^^  The  burden  of  establishing  the  failure  to  pay  as- 
sessments is  upon  the  defendant,^^*  and  that  the  assessment  was 
duly  made  *^'  and  that  a  warranty  of  good  health  at  time  of 
reinstatment  was  false,*^*  and  such  burden  does  not  shift  by  the 
introduction  of  evidence  which,  if  unexplained,  would  be  con- 
clusive.*^' "Where  insurable  interest  is  denied  the  burden  of 
proof  is  on  the  plaintiff  to  prove  it ;  ^^^  and  the  beneficiary  of  a 
member  of  a  benevelonet  society  has  the  burden  of  proof  to  show 

425  Insurance  Co.  v.  Gridley,  100  U.  S.  614;  John  Hancock  M.  L.  Ins.  Co. 
T.  Daly,  65  In.  6;  Northwestern  M.  L.  Ins.  Co.  v.  Hazelett,  105  Ind.  212; 
4  N.  E.  582;  National  Ben.  Ass'n  v.  Grauman,  107  Ind.  288;  7  N.  E.  233; 
Granger's  L.  Ins.  Co.  v.  Brown,  57  Miss.  308;  Roach  v.  Ky.  Mut.  Security 
F.  Co.,  28  S.  C.  431;  6  S.  E.  286;  Boisblanc  v.  La,.  Equitable  L.  Ins.  Ci.,  34 
La.  Ann.  1167;  Jones  v.  Brooklyn  L.  Ins.  Co.,  61  N.  Y.  79;  Van  Valken- 
burgh  T.  Am.  Pop.  L.  Ins.  Co.,  70  N.  Y.  605;  Murray  v.  N.  Y.  L'.  Ins.  Co.,  85 
N.  Y.  236;  Mobile  L.  Ins.  Co.  v.  Morris,  3  Lea,  101;  Southern  L.  Ins.  Co. 
V.  Booker,  9  Heisk.  606;  Redman  v.  Aetna  Ins.  Co.,  49  Wis.  431;  Grange 
Mill  Co.  V.  Western  Assur.  Co.,  118  111.  396;  Swick  v.  Home  L.  Ins.  Co., 
2  Dill.  160;  Holloman  v.  L.  Ins.  Co.,  1  Woods,  674;  Clark  v.  Hamilton  M. 
Ins.  Co.,  9  Gray,  148;  Trenton  M.  L.  Ins.  Co.  v.  Johnson,  24  N.  J.  L. 
576;  Mut.  Ben.  L.  Ins.  Co.  v.  Wise,  34  Md.  582;  N.  Y.  L.  Ins.  Co.  v. 
Graham,  2  Duv.  506;  Price  v.  Phoenix  L.  Ins.  Co.,  17  Minn.  497;  Penn. 
M.  L.  Ins.  Co.  V.  Mechanics,  etc.,  19  C.  C.  A.  286;  72  Fed.  413;  38  L.  R.  A. 
33;  Osterman  v.  District  Grand  Lodge  (Cal.),  43  Pac.  412;  Supreme  Lodge, 
etc.  V.  Wollschlager,  22  Colo.  213;  44  Pac.  598;  Chambers  v.  N.  W.  Mut. 
L.  Ins.  Co.,  64  Minn.  495;  67  N.  W.  367;  Grindle  v.  York  M.  A.  Assn.,  87  Me. 
177;  32  Atl.  868;  Lampkin  v.  Travelers  Ins.  Co.,  11  Colo.  App.  249;  52 
Pac.  1040;  National  Union  v.  Thomas,  10  App.  D.  C.  277;  O'Connell  v. 
Supreme  Council,  102  Ga.  143;  28  S.  E.  282;  Ingraham  v.  National  Union, 
103  la.  395;  72  N.  W.  559;  Fisher  v.  Fidelity  M.  L.  Assn.,  188  Pa.  St.  1;  41 
Atl.  467;  Fidelity  M.  L.  Assn.  v.  Weise,  182  111.  496;  55  N.  E.  540;  reversg. 
80  111.  App.  499. 

426Tobin  V.  West.  M.  A.  Soc,  72  la.  261;  33  N.  W.  663;  Dias  v.  Valley 
M.  L.  Assn.,  29  S.  C.  560;   8  S.  E.  27. 

427 .Shea  V.  Mass.  Ben.  Assn.,  160  Mass;  289;  35  N.  E.  855.  See  also 
Stewart  v.  Grand  Lodge,  100  Tenn.  267;  46  S.  W.  579;  Masons  Frat.  A. 
Assn.  v.  Riley,  65  Ark.  261;  45  S.  W.  684. 

428  Spencer  v.  Citizens  Mut.  L.  Ins.  Assn.,  .142  N.  Y.  505;  37  N.  E.  617. 

429  Spencer  v.  Citizens  Mut.  L.  Ins.  Co.,  supra.  See  also  Redmond  v. 
Maryland  Ben.  Assn.,  78  Hun,  104;  28  N.  Y.  Supp.  1078. 

430  Hooper  v.  Robinson,  98  U.  S.  528;  Singleton  v.  St.  Louis  Mut  L. 
Ins.  Co.,  66  Mo.  63. 
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that  the  member  was  in  good  standing  at  the  time  of  his  death, 
the  allegation  of  the  petition  to  that  effect  being  denied  by  the 
answer.^'^  The  parties  who  claim  under  the  assignment  of  a 
benefit  certificate,  in  its  Inception  payable  to  a  party  designated 
by  name,  must  show  that  the  transfer  was  in  accordance  with  the 
laws  of  the  society  issuing  it,*^^  and  where  a  policy  is  payable  to 
a  number  of  persons,  the  burden  of  proving  that  any  one  of  them 
survived  the  others  is  upon  him  who  asserts  it.*^'  If  a  matter 
is  peculiarly  within  the  knowledge  of  defendant  the  burden  is 
on  him  to  prove  it.*'*  The  burden  of  proof  is  on  the  plaintiff  to 
show  delivery  of  the  policy.*'"  Where  a  life  insurance  policy 
shows  a  relation  not  creating  an  insurable  interest,  the  burden 
is  on  the  beneficiary  to  show  that  he  had  such  interest.*'^  In  an 
action  on  an  accident  policy  the  burden  of  proof  is  on  the  plain- 
tiff to  show  that  the  death  was  caused  by  accident.*''  The  burden 
of  proving  fraudulent  intent  of  the  insured  is  on  the  insurer,*'* 
and  to  prove  a  forfeiture  for  non-payment  of  premium,*'^  and 
any  other  violation  of  the  provisions  of  the  contract.**"  In  an 
action  on  a  life  policy,  it  being  admitted  that  the  insured  was  in 
good  standing  up  to  the  time  of  the  default,  the  burden  is  on 
defendant  to  show  the  existence  of  facts  on  which  it  predicated 
its  right  to  declare  a  forfeiture  and  to  prove  that  the  assessment 

431  Siebert  v.  Supreme  Council,  etc.,  23  Mo.  App.  268.  But  see  Tobin  v. 
Western  M.  A.  Soc,  etc.,  supra. 

432  Henry  v.  Trustees  Grand  Lodge,  etc.,  15  Bradw.  151. 
*33  Fuller  V.  Linzee,  135  Mass.  468. 

,434Guan  V.  Masons,  etc.,  Ass'n,  109  Mich.  527;  67  N.  W.  546;  Interna- 
tional Order,  etc.,  v.  Boswell  (Tex.  Civ.  A.),  48  S.  W.  108;  Franme  v. 
Sovereign  Camp,  etc.,  67  Mo.  App.  127. 

435  Amos-Ricbia  v.  Northwestern  Mut.  L.  Ins.  Co.,  143  Mich.  684;  107 
N.  W.  707;  Franklin  Life  Ins.  Co.  v.  McAfee,  28  Ky.  L.  676;  90  S.  W.  216. 

436  Ryan  V.  Metropolitan  Life  Ins.  Co.,  117  Mo.  App.  688;  93  S.  W.  347. 

437  Preferred  Ace.  Ins.  Co.  v.  Fielding,  35  Colo.  19;  83  Pac.  1013;  Kling 
T.  Masons  Fraternal  Ace.  Assn.,  104  La.  763;  29  Sou.  332. 

438  Logan  V.  Provident  Savings  L.  Assur.  Soc,  57  W.  Va.  384;  50  S.  E. 
529. 

439  Thomas  v.  Northwestern  Mut.  L.  Ins.  Co.,  142  Cal.  79;  75  Pac.  665; 
Seely  v.  Manhattan  L.  Ins.  Co.,  72  N.  H.  49;  55  Atl.  425. 

440  Life  Ins.  Co.  of  Virginia  v.  Hairston,  108  Va.  832;  62  S.  E.  1057; 
Pelican  v.  Mutual  L.  Ins.  Co.,  44  Mont.  277;  119  Pac.  778. 
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was  necessary  and  not  excessive,  and  was  levied  in  the  manner 
and  for  the  p^irposes  prescribed  in  the  contract.^*^ 

§  646.  Evidence  of  Age. — The  Supreme  Court  of  Missouri  has 
said :  *"  "  Where  the  age  of  a  party  is  in  issue  the  court  may 
admit  an  expression  of  opinion  by  a  witness  as  to  age  based  on 
the  appearance  of  the  party  at  the  time,  accompanied  with  a 
description  of  the  appearance  froin-  which  such  opinion  was 
formed.  That  such  evidence  is  competent  we  do  not  doubt."  A 
statement  in  a  will  of  the  age,  or  of  a  person's  birth,  is  prima 
facie  evidence  of  his  age.*^^  It  is  said  that  evidence  of  reputation 
is  inadmissible  to  prove  a  person's  age.*^*  Family  discussion  as 
to  birthday  and  acts  done  on  the  reputed  day  are  evidence  for 
the  jury  as  to  the  age  of  an  infant.^^'  And  testimony  of  relatives 
as  to  comparative  age.*"  The  Supreme  Court  of  Michigan  has 
said,**'  that  a  sworn  and  examined  extract  from  the  parish  rec- 
ord of  a  Catholic  Church,  showing  the  baptism  of  the  deceased 
party  and  reciting  names  of  her  parents  with  their  description 
and  a  statement  of  her  age,  supported  by  the  evidence  of  the 
priest  that  such  a  record  was  required  to  be  kept  by  the  rules  of 
the  church,  which  record  is  thirty  years  old,  is  admissible  as  evi- 
dence of  age.  And  so  as  to  a  leaf,  sworn  to  as  taken  after  his 
death  from  a  soldier's  private  record  book,  required  to  be  kept 
by  soldiers  in  the  British  service,  showing  names  of  his  father 
and  his  wife,  and  names,  ages  and  birthplaces  of  all  his  children. 
In  this  case  **^  the  sister  swore  to  the  age  of  the  deceased,  by 
reference  to  her  own  age,  as  several  years  older  than  the  deceased. 
The  court  says  that  the  rejection  of  such  proofs  would  be  dis- 
astrous; they  are  relied  upon  by  the  whole  community.  A  let- 
ter from  a  husband  was  admitted  as  evidence  of  age ; "'  and  a 

*4iKing  V.  Hartford  L.  &  Annuity  Ins.  Co.,  133  Mo.  App.  612;  114 
S.  W.  63. 

442  Eisner  v.  K.  &  L.  of  H.,  98  Mo.  640-645,  but  see  Valley  M.  L.  Assn. 
v.  Teewalt,  79  Va.  421. 

443  vulliamy  v.  Husklsson,  3  Y.  &  C.  80. 

444Collough  V.  Smyth,  15  Ir.  Ch.  347;   10  L.  T.   (N.  S.)   918. 

445  Rex  V.  Hayes,  3  Cox  C.  C.  226. 

446  Butler  V.  Supreme  Council,  43  App.  Div.  531;   60  N.  Y.  Supp.  70. 

447  Hunt  V.  Order  of  Chosen  Friends,  64  Mich.  671;   31  N.  W.  576. 

448  Hunt  V.  Chosen  Friends,  supra. 

449  Elliott  V.  Pearsol,  26  U.  S.  (1  Peters)  328. 
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leaf  from  a  Bible ;  ^^^  and  an  entry  in  a  family  Bible  is  admissi- 
ble.^^^  Hearsay  is  clearly  admissible  as  to  facts  of  family  history, 
such  as  birth,  marriage,  relative  age,  relationship,  etc.*^^  So  is  a 
record  of  naturalization.^^^  Church  registers  are  not  admissible 
in  evidence  except  by  statutory  provision,  unless  the  laws  of  the 
country  or  State  in  which  they  are  kept  recognizes  them  as  docu- 
ments of  an  authentic  and  public  nature.*^*  A  parish  register 
showing  the  date  of  a  child's  baptism  is  not  levidence  of  the  date 
of  his  birth  or  of  his  identity.^^^  A  register  of  baptism  taken  by 
itself,  is  only  evidence  of  that' fact.  Mention  of  a  child's  age  in 
the  register  is  not  proof  of  the  date  of  his  birth.  In  all  these 
and  similar  cases  the  register  is  no  proof  of  the  identity  of  the 
parties.  But  the  fact  and  identity  must  be  established  by  other 
evidence. ^^*  The  effect  of  a  baptismal  record  is  not  overcome  by 
parol  evidence.*^'  An  lentry  in  the  minute  book  of  a  lodge  of 
Odd  Fellows,  of  which  insured  was  a  member,  made  prior  to  the 

450  Douglass  V.  Sanders,  2  Dall.  116. 
45iAmey  v.  Cockey  (Md.),  19  Wash.  L.  163. 

452  Mutual  L.  Ins.  Co.  v.  Blodgett,  8  Tex.  Civ.  App.  45;  27  S.  W.  286",  a 
recent  case.  See  also  Abbott's  Tr.  Evidence,  pp.  90-102.  The  subject  is 
also  discussed  in  Greenleaf  on  Evidence,  104-116,  493.  Other  cases  bear- 
ing on  the  subject,  or  where  age  was  in  controversy,  are  United  Brethren 
V.  White,  100  Pa.  St.  12;  Alabama,  etc.,  Ins.  Co.  v.  Mobile  &  Co.,  81' Ala. 
329;  1  Sou.  561;  Hartigan  v.  International  &  Co.,  8  L.  Ca.  Juris.  203; 
Mutual,  etc.,  Co.  v.  Webster,  25  Can.  L.  Journal  (N.  S.)  206;  Deutscher 
v.  Berger,  35  111.  App.  112;  Watson  v.  Brewster,  1  Pa.  St.  381;  Greenleaf 
v.  R.  R.  Co.,  30  La.  Ann.  301;  Life  Ins.  Co.  v.  Wilkinson,  53  Ga.  535; 
Witcher  v.  McLaughlin,  115  Mass.  167;  North  Brookfleld  v.  Warner,  16 
Gray  174;  Am.  L.  Ins.  Co.  v.  Rosenaugh,  77  Pa.  St.  516. 

453  Dolan  v.  Mut.  Reserve,  etc.,  Assn.,  173  Mass.  197;  53  N.  E.  398;  Su- 
preme Conclave,  etc.,  v.  Saylor,  79  Miss.  62;   29  Sou,  790  and  32  Sou.  50. 

454  Childress  v.  Cutler,  16  Mo.  24;  Morrissey  v.  Wiggins  Ferry  Co.,  47 
Mo.  251;  Lewis  v.  Marshall,  30  U.  S.  (5  Peters)  470. 

455  Morrissey  v.  Wiggins  Ferry  Co.,  47  Mo.  521;  McGuirk  v.  Mut.  Ben., 
etc.,  20  N.  Y.  Supp.  908.  But  see  Collins  v.  German  American  Mut.  L. 
Assn.,  112  Mo.  App.  209;  86  S.  W.  891. 

456  Clark  V.  Trinity  Church,  5  Watts  &  Serg.  266;  Huet  v.  La  Mesuier, 
1  Cox  275;  Childress. v.  Cutler,  16  Mo.  24.  As  to  copy  of  foreign  register, 
see  Kingston  v.  Lesley,  10  S.  &  R.  3'89.  It  must  be  shown  that  the  register 
was  one  required  to  be  kept. 

457  Hartshorn  v.  Metropolitan  L.  Ins.  Co.,  55  App.  Div.  471;  67  N.  Y. 
Supp.  13.    See  also  Meehan  v.  Supreme  Couiicil,  etc.,  88  N.  Y.  Supp.  821. 
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making  of  the  contract,  and  showing  his  age  as  recorded  by  the 
secretary  of  the  lodge  in  the  usual  manner  of  keeping  its  records, 
has  been  held  properly  excluded  as  being  hearsay.^^'  But  a  mere 
statement  of  the  insured  to  a  clerk  of  the  Probate  Court  is  not 
evidence ;  ^^^  nor  is  a  coffin  plate  or  obituary  notice.*^"  And  so 
with  a  memorandum  purporting  to  record  the  date  of  birth  where 
no  evidence  was  offered  to  show  in  whose  handwriting  such  mem- 
orandum was.*^^  Identity  of  name  is  prima  facie  evidence  of 
identity  of  person.^*^ 

§  647.  Evidence  of  Death.— ^In  an  action  on  a  policy  of  life " 
insurance  the  burden  is  on  the  plaintiff  to  prove  the  death  of 
the  person  whose  life  is  insured.^^'  The  general  rule  is  that 
letters  of  administration  are  prima  facie  evidence  of  the  death 
of  the  person  on  whose  estate  they  are  granted,  'but  the  presump- 
tion of  death  raised  thereby  is  weak  and  inconclusive,  and  may 
be  rebutted  by  slight  evidence.*"  But  the  Supreme  Court  of 
the  United  States,  in  accordance  with  the  English  doctrine,  dis- 
approves of  this  doctrine  and  has  held  to  the  contrary.*^^  Death, 
like  other  facts,  may  be  established  by  circumstantial  evidence, 
when  direct  evidence  is  not  attainable;  and  when  absence  with- 
out tidings  concurs  with  other  attendant  and  supporting  cir- 
cumstances to  produce  the  conviction  that  the  party  is  dead,  such 

458  Conn.  Mutual  L.  Ins.  Co.  v.  Schwenk,  94  U.  S.  593. 

*59  McCarthy  v.  Catholic  Order,  etc.,  102  Tenn.  345;   52  S.  W.  142. 

isoDlnan  v.  Supreme  Council,  etc.,  201  Pac.  St.  363;  50  Atl.  999.  As 
to  other  cases  where  the  evidenoe  was  held  sufficient  see  Supreme  Con- 
clave, etc.,  V.  Sayler,  79  Miss.  62;  29  Sou.  790;  32  Sou.  50. 

461  National  L.  Assn.  v.  Sturtevant,  29  N.  Y.  Supp.  529. 

462  Collins  V.  German  American  Mut.  Life  Assn.,  112  Mo.  App.  209;  86 
S.  W.  891. 

463  National  Ben.  Assn.  v.  Grauman,  107  Ind.  288;  7  N.  E.  233;  "Wackerle 
y.  Mutual  Life  Ins.  Co.,  14  Fed.  23;  4  McC.  508. 

464Tisdale  v.  Conn.  Mut.  L.  Ins.  Co.,  26  la.  170;  Lancaster  v.  "Washing- 
ton L.  Ins.  Co.,  62  Mo.  121;  Cunningham  v.  Smith,  70  Pa.  St.  450;  New- 
man V.  Jenkins,  10  Pick.  515;  JafCers  v.  Radcliff,  10  N.  H.  242;  McKimm 
V.  Blddle,  2  Dall.  100;   Munro  v.  Merchant,  26  Barb.  397. 

465  Mut.  Ben.  L.  Ins.  Co.  v.  Tisdale,  91  U.  S.  241;  Moons  v.  De  Ber- 
nales,  1  Russ.  307;  Clayton  v.  Gresham,  10  Ves.  288;  Leach  v.  Leach,  8 
Jur.  211. 
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proof  is  all  that  can  be  required.^*^  It  may  be  proved  by  circum- 
stantial evidence  alone.*^''  And  it  is  said  that  the  disappearance 
of  a  man  "under  circumstances  of  shipwreck,  or  earthquake, 
or  battle,  or  explosion,  or  like  perils,  might  well  produce  a  con- 
viction that  he  is  dead. ' '  *^*  The  Supreme  Court  of  Michigan  also 
has  said  that :  ' '  There  is  no  doctrine  which  in  civil  cases  requires 
death  to  be  proved  by  any  more  conclusive  evidence  or  peculiar 
evidence  than  any  other  fact  material  to  recovery  in  an  action. 
If  the  testimony  satisfies  the  court  or  jury  passing  on  the  facts, 
and  is  reasonably  sufficient,  and  compels  belief,  the  conclusion 
is  certainly  lawful.  ...  A  sudden  disappearance,  and  the 
failure  to  discover  any  traces  of  a  man  who,  if  living,  could  not 
easily  have  gone  unnoticed,  and  who  was  in  such  a  physical  and 
mental  condition,  as  to  excite  the  anxiety  of  his  friends  upon  this 
very  subject,  cannot  be  said  to  afford  no  evidence  tending  to 
prove  his  death."  "^  The  cases  above  cited  show  that  a  pre- 
sumption of  the  death  of  a  person  may  arise  from  circumstances 
of  disappearance  and  being  brought  in  contact  with  specific  perils, 
although  seven  years  have  not  elapsed.  The  usual  presumption  of 
death  from  absence  of  seven  years  without  tidings  also  prevails 
in  life  insurance  cases,  but  slight  evidence  has  been  held  to  rebut 
the  presumption.^'"  Letters  written  by  the  assured  shortly  be- 
fore the  disappearance  are  admissible  to  show  the  intent.*'^  The 
Supreme  Court  of  Missouri  has  held  that  in  cases  where  death 
is  presumed  from  an  absence  of  seven  years  without  tidings,  there 
is  no  presumption  of  death  at  any  particular  time  during  these 

*66Boyd  V.  New  England  M.  L.  Ins.  Co.,  34  La.  Ann.  848;  Supreme 
Counc.  Cath.  Benev.  L.  v.  Boyle,  10  Ind.  App.  301;  37  N.  E.  1105;  Car- 
penter V.  Supreme  Council,  etc.,  79  Mo.  App.  597;  Fidelity  M.  L.  Assn.  v. 
Mettler,  185  U.  S.  308;  46  L.  Ed.  922.  See  also  Winter  v.  Supreme  Lodge, 
etc.,  96  Mo.  App.  1;   69  S.  W.  662;   101  M.  App.  550;   73  S.  W.  877. 

487  Harvey  v.  Fidelity  &  Casualty  Co.,  119  C.  C.  A.  221;  200  Fed.  925. 

468  jdem:  see  cases  cited  just  below. 

469  John  Hancock  M.  L.  Ins.  Co.  v.  Moore,  34  Mich.  41;  Lancaster  v. 
Washington  L.  Ins.  Co.,  62  Mo.  121;  Sensenderfer  v.  Pacific  Mut.  L.  Ins. 
Co.,  19  Fed.  68;  Whlteley  v.  Equitable  L.  A.  Soc,  72  Wis.  170;  39  N.  W. 
369. 

470  Prudential  Assur.  Co.  v.  Edmonds,  L.  R.  2  App.  Cas.  487. 

471  Mutual  L.  Ins.  Co.  v.  Hillman,  145  U.  S.  285;  12  S.  C.  910.  For  vari- 
ous rulings  on  evidence  In  case  of  disappearance:  Travelers  Ins.  Co.  v. 
Sheppard,  85  Ga.  751;   12  S.  E.  18. 
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seven  years ; "''  but  it  also  been  said  in  the  same  State  that  no 
facts  appearing  except  that  of  the  absence  of  a  person  for 
seven  years  without  being  heard  from,  it  will'  be  presumed  that 
he  died  on  the  last  day  of  the  seven  years.*'^  A  more  exact  state- 
ment of  the  rule  is  that  a  person  is  presumed  to  be  alive  for  seven 
years  from  the  time  he  was  last  heard  of  by  persons  who  would 
likely  have  heard  from  him  if  alive,  but,  after  that  time  has 
elapsed  the  presumption  of  life  ceases  and  that  of  death  arises. 
Where,  however,  the  exact  time  of  death  is  to  be  proved  the 
burden  of  proof  lies  on  the  person  who  claims  the  right  dependent 
upon  the  time  of  death,  which  is  to  be  proved  like  other  facts, 
as  there  is  no  presumption  that  death  occurred  at  any  time  dur- 
ing the  seven  years..  The  resumption  of  death  from  absence  is 
one  strengthed  or  diminished  by  facts  bearing  upon  the  disap- 
pearance and  is  not  an  absolute  one,  except  as  provided  by  stat- 
ute.^''^  Certificate  of  attending  physician  as  to  the  cause  of  death 
filed  with  the  board  of  health,  is  not  admissible  to  show  cause 
of  death.*''    Nor  the  verdict  at  a  coroner's  inquest.*''* 

*72  Lancaster  v.  Washington  L.  Ins.  Co.,  62  Mo.  121;  Hancock  v.  Ameri- 
can L.  Ins.  Co.,  Id.  26. 

473  Kauz  V.  Great  Council,  etc.,  13  Mo.  App.  341;  Donavan  v.  Major,  253 
111.  179;  97  N.  E.  231;  Wheelock  v.  Overshiner,  110  Mo.  100;  19  S.  W.  640. 

474  "WTiiteley  v.  Equitable  Life  Assur.  Soc,  72  Wis.  170;  39  N.  W.  369; 
Blegeler  v.  Supreme  Counc.  A-  L.  H.,  75  Mo.  App.  419;  Dickens  v.  Miller, 
12  Mo.  App.  413;  TIsdale  v.  Conn.  Mut.  L.  Ins.  Co.,  26  la.  170,  and  the 
subject  is  fully  discussed  by  John  D.  Lawson  in  two  articles  in  the  Al- 
bany Law  Journal,  Vol.  29,  426  and  464,  appended  as  a  note  to  Hoyt 
V.  Newbold  (45  N.  J.  L.  219);  46  Am.  R.  761.  See  also  Rogers  v.  Man- 
hattan L.  Ins.  Co.,  138  Cal.  285;  71  Pac  348;  Johnson  v.  Penn.  R.  Co., 
43  App.  Div.  453;  60  N.  Y.  Supp.  129;  reversg.  26  Misc.  241;  55  N.  Y. 
Supp.  1050;  Kelly  v.  Supreme  Council,  etc.,  46  App.  Div.  79;  61  N.  Y. 
Supp.  394.  As  to  special  conditions.  Porter  v.  Home  L.  Ins.  Co.,  114  Ga. 
937;  41  S.  E.  45.  As  to  post-mortem  see  Sun  Ace.  Assn.  v.  Olsen,  59 
111.  App.  217.  As  to  survivorship  see  U.  S.  Casualty  Co.  v.  Kacer,  169 
Mo.  301;  58  L.  R.  A.  436;  69  S.  W.  370;  Supreme  Council,  etc.,  v.  Kacer, 
96  Mo.  App.  93;  69  S.  W.  671.  See  also  ante,  §  315,  for  questions  of  sur- 
vivorship and  ante,  §  438  as  to  evidence  of  suicide. 

*75McKinley  v.  Metropolitan  L.  Ins.  Co.,  26  N.  Y.  Supp.  63;  Buffalo, 
etc.  V.  Knights  Templar,  etc.,  126  N.  Y.  450;   27  N.  E.  942. 

476  Union  Cent.  L.  Ins.  Co.  v.  HoUowell,  14  Ind.  App.  611;  43  N.  E.  277; 
Maier  v.  Mass.  Ben.  Assn.,  107  Mioh.  687;  65  N.  W.  552;  Cox  v.  Royal 
Tribe  of  Joseph,  42  Oreg.  365;  71  Pac.  73;  60  L.  R.  A.  620.  See  post, 
§  650. 
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§  648.  The  Same  Subject — Disappearances. — The  increasing 
number  of  cases  where  death  is  claimed  from  unexplained  ab- 
sence generally  support  the  rule  laid  down  in  the  preceding  sec- 
tion, but  to  a  great  extent  the  determination  depends  upon  the 
particular  facts  that  may  be  shown  in  each  case.  At  the  end 
of  a  disappearance  for  seven  years  without  tidings  the  presump- 
tion of  life  ceases  and  that  of  death  arises  and  the  inference  is 
that  the  person  died  at  the  end  of  the  seven  years  unless  the 
facts  and  circumstances  justify  the  inference  that  he  died  at  an, 
earlier  date.*"  In  order  to  establish  a  presumption  of  death  from 
absence  it  is  necessary  to  show  .that  the  absentee  left  his  home  for 
a  temporary  purpose  and  has  not  returned  and  that  those  most 
likely  to  hear  from  him  'have  received  no  tidings.  The  presump- 
tion does  not  arise  where  the  man  has  established  a  residence 
abroad,  though  his  family  does  not  hear  from  him,  unless  inquiry 
has  been  made  at  the  place  of  his  residence.*'*  That  a  divorced 
husband  had  iiot  been  heard  from  for  seven  years  by  any  member 
of  his  immediate  ifamily,  or  in  the  place  where  the  divorced  wife 
lived,  with  no  evidence  of  any  inquiry  concerning  him  at  the  place 
where  he  resided  after  the  divorce,  does  not  raise  a  presumption 
of  death.*''  Inquiries  sufficient  to  raise  the  presumption  of  death 
from  absence  should  extend  to  all  those  places  where  information 
is  likely  to  be  obtained  and  all  those  persons  who  in  the  ordinary 
course  of  events  would  be  likely  to  hear  from  the  absent  person 
if  he  were  alive.*^"  While  there  is  a  presumption  that  a  person  is 
dead  from  whom  nothing  has  been  heard  for  seven  years,  there 
is  no  presumption  that  he  died  at  any  particular  time  during 
these  years  and  the  time  of  death  when  material  must  be 
proved.*"    The  cases  we  have  just  cited  hold  that  to  show  death 

477  Dona  van  v.  Major,  253  111.  179;  97  N.  E.  231;  Holdredge  v.  Livingston, 
79  Neb.  238;   112  N.  W.  341. 

478  Metropolitan  Life  v.  Lyons,  50  Ind.  App.  534;  98  N.  E.  824. 
479Mar(iuet  v.  Aetna  Life  Ins.  Co.,  128  Tenn.  213;  '159  S.  W.  733. 

480  Modern  Woodmen  v.  Gerdom,  72  Kan.  391;  82  Pac.  1110;  2  L.  R.  A. 
(N.  S.)  809;  Caldwell  v.  Modern  Woodmen  of  America,  89  Kan.  11;  130 
Pac.  642;  Thompson  v.  Milliken,  93  Kan.  72;  143  Pac.  430;  Brown  v. 
Grand  Lodge,  etc.,  13  Cal.  App.  537;  110  Pac.  357;  Hansen  v.  Owens,  132 
Ga.  648;  64  S.  E.  800;  McLaughlin  v.  Sovereign  Camp  Woodmen  of  the 
World,  97  Neb.  71;  149  N.  W.  112. 

48iSpahr  V.  Mutual  Life  Ins.  Co.,  98  Minn.  471;   108  N.  W.  4;    Chap- 
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within  the  seven  years  it  is  not  necessary  to  show  that  the  party 
was  exposed  to  some  peril,  but  death  may  be  inferred  from  cir- 
cumstances.^'^ Absence  alone  raises  no  presumption  as  to  time 
of  death  but  it  must  be  proved  that  death  is  the  probable  reason 
why  nothing  is  known  of  the  missing  person  and  that  he  left  home 
under  no  inducement  to  remain  hidden.  Search  and  inquiry  must 
be  diligent."'  After  seven  years  the  presumption  of  death,  taken 
in  connection  with  the  circumstances  attending  the  disappear- 
ance, may  lead  to  the  inference  of  death  about  the  time  of  dis- 
appearance.^** "We  cite  in  this  connection  various  cases  sup- 
porting the  general  propositions  above  stated.**^  The  proofs  sub- 
mitted to  the  company  in  a  disappearance  case  must  be  suffici- 

man  v.  KuUman,  191  Mo.  237;  89  S.  W.  924;  Carpenter  v.  Modern  Wood- 
men of  America  (la.),  42  N.  W.  411;  Security  Bank  v.  Equitable  Life 
"assu*.  Soc,  112  Va.  462;  71  S.  E.  647;  Butler  v.  Supreme  Court  I.  0.  O. 
F.,  53  Wash.  118;  101  Pac.  481. 

*82  Springmeyer  v.  Sovereign  Camp  Woodmen  of  the  World,  163  Mo. 
App.  338;  129  S.  W.  373;  Johnson  v.  Sovereign  Camp  Woodmen  of  the 
World,  163  Mo.  App.  728;  147  S.  W.  510;  but  see  Grofe  \,  Groff,  36  App. 
D.  C.  560;  Alexander  v.  Alexander,  36'  App.  D.  C.  78. 

483  New  York  Life  Ins.  Co.  v.  Hoick  (Colo.),  Ibl  Pac.  916. 

484  7»  re  Beasney,  L.  R.  7  Eq.  498. 

485  Kennedy  v.  Modern  Woodmen  of  America,  243  111.  360;  90  N.  E.  1084; 
Magness  v.  Modern  Woodmen  of  America,  146  la.  1;  123  N.  W.  169;  Pier- 
son  V.  Modem  Woodmen  of  America,  125  Minn.  150;  145  N.  W.'  806;  Behl; 
mer  v.  Grand  Lodge  A.  0.  U.  W.,  109  Minn.  305;  123  N.  W.  1071;  Walsh 
V.  Metropolitan  Life  Ins.  Co.,.162  Mo.  App.  546;  142  S.  W.  815;  Bradley  v. 
Modern  Woodmen  of  America,  146  Mo.  App.  428;  124  S.  W.  69;  Samberg 
V.  Knights  of  the  Modern  Maccabees,  158  Mich.  568;  123  N.  W.  25;  Coe  v. 
National  Council  K.  &  L.  of  S.,  96  Neb.  130;  147  N.  W.  112;  Barson  v. 
Milligan,  191  N.  Y.  306;  84  N.  E.  75;  reversg.  105  N.  Y.  Supp.  1166;  Sizer 
V.  Severs,  165  N.  C.  500;  81  S.  E.  685;  Modeirn  Woodmen  of  America  v. 
Chromley  (Okla.),  130  Tac.  306;  Sovereign  Camp  Woodmen  of  the  World 
V.  Ruedrich  (Te£  Civ.  App.),  158  S.  W.  170;  Page  v.  Modern  Woodmen 
of  America,  162  Wis.  259;  156  N.  W.  137;  Fuller  v.  New  York  Life  Ins. 
Co.,  118  C.  C.  A.  227;  199  Fed.  897;  Duff  v.  Duff,  156  Mo.  App.  247;  137 
S.  W.  909;  Carter  v.  Metropolitan  Life  Ins.  Co.,  158  Mo.  App.  368;  138 
S.  W.  49;  Adams  v.  New  York  Life  Ins.  Co.,  158  Mo.  App.  564;  138  S.  W. 
921;  Martin  v.  Modern  Woodmen  of  America,  158  Mo.  App.  468;  139  S. 
W.  231;  Warner  v.  Fraternal  Bankers  Reserve  Soc.  (la.),  154  N.  W.  773; 
Appeal  of  Daggett,  114  Me.  167;  95  Atl.  809;  Connecticut  Mut.  L.  Ins.  Co. 
v.  King,  47  Ind.  App.  587;  93  N.  E.  1046;  re  Pinsonneault,  9  Ont.  W.  N.  30. 
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ent.^^^  A  by-law  that  absence  or  disappearance  of  a  member 
should  not  be  evidence  of  his  death  is  void.**''  It  has  been,  how- 
ever, held  **'  that  a  by-law  of  a  fraternal  beneficiary  society  that 
a  member  shall  stand  suspended  after  disappearance  for  a  year 
is  not  unreasonable.  In  an  action  on  a  life  policy  where  death  is 
claimed  from  absence,  life  tables  are  admissible  to  show  the  ex- 
pectancy of  ife.*" 

§  649.  Presumptions  and  Evidence  in  Cases  of  Death  in  Same 
Calamity. — We  have  heretofore*^''*  considered  some  questions 
that  arise  where  the  beneficiaries  named  in  the  policies  perish 
at  the  same  time,  or  in  common  calamity.  It  may  be  well 
to  refer  to  questions  of  evidence  at  this  time.  The  rules  for  in- 
ferring death  from  conditions  of  age  and  health  which  prevailed 
under  the  civil  law,  are  no  longer  applicable.  The  authoyties. 
agree  that  where  two  persons  meet  death  in  a  common  disaster 
there  is  no  presumption  either  of  survivorship  or  simultaneous 
death.*'"  The  rule  is  otherwise  if  the  statute  provides  as  to  pre- 
sumption in  such  case.*"  The  presumption,  however,  only  ap- 
plies where  there  is  absence  of  other  evidence.*'^    The  Supreme 

486  Security  Bank,  etc.  v.  Equitable  Life  Assur.  Soc,  112  Va.  462;  71 
S.  E.  647. 

487  Supreme  Ruling  Fraternal  Mystic  Circle  v.  Hoskins  (Tex,  Civ.  App.), 
171  S.  W.  812;  Sovereign  Camp  W.  0.  W.  v.  Robinson  (Tex.  Civ.  App.), 
187  S.  W.  215;  National  Union  v.  Sawyer,  42  App.  D.  C.  475;  Samberg  v. 
Knigbts  of  tbe  Modern  Maccabees,  158  Mich.  568;   123  N.  W.  25. 

488  Apitz  V.  Supreme  Lodge  Knights  &  Ladies  of  Honor  (111.),  113  N.  E. 
63.  See  also  Kelly  v.  Catholic  Mut.  Ben.  Assn.,  46  App.  Div.  79;  61  N.  Y. 
Supp.  394;  Manheimer  v.  Independent  Order,  etc,  145  N.  Y.  Supp.  74; 
McGovern  v.  Brotherhood  of  Firemen,  etc.,  21  0.  C.  D.  243;  affd.  85  Ohio 
St.  460;  98  N.  E.  1128;  Porter  v.  Home,  etc.,  Soc,  114  Ga.  937;  41  6.  E.  45. 

489Heagany  v.  National  Union,  143  Mich.  186;  106  N.  W.  700, 
iS9a  Ante,  §  315. 

490  Dunn  v.  New  Amsterdam  Gas.  Co.,  126  N.  Y.  Supp.  229;  141  App. 
Div.  478;  afCg.  121  N.  Y.  Supp.  686;  in  re  Lott,  121  N.  Y.  Supp.  1102;  65 
Misc.  422;  U.  S.  Casualty  Co.  v.  Kacer,  169  Mo.  301;  69  S.  "W.  301;  in  re 
Mclnnes,  104  N.  Y.  Supp.  147;  119  App.  Div.  440;  reversg.  100  N.  Y.  Supp. 
440;  50  Misc.  88;  Aley  v.  Missouri  Pacific  Ry.  Co.,  211  Mo.  460;  111  S. 
W.  102;  Fitzgerald  v.  Ayres  (Tex.  Civ.  App.),  179  S.  W.  289;  Southwell 
V.  Gray,  72  N.  Y.  Supp.  342;  35  Misc.  740. 

491  Grand  Lodge  A.  0.  U.  W.  v.  Miller,  8  Cal.  App.  25;   96  Pac.  22. 

492  7ji  re  Louck's  estate,  160  Cal.  551;  117  Pac.  673. 
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Court  of  the  United  States  has  held,  ^^'  approving  the  rule  laid 
down  in  the  case  of  Re  Wilbor,"^  that  where  three  lost  their  lives 
in  the  same  disaster  and  no  fact  or  circumstance  appears  from 
which  it  can  be  inferred  that  either  survived  the  others,  the  ques- 
tion of  survivorship  must  be  regarded  as  unascertainable  and 
hence  the  rights  of  succession  to  their  -estate  are  to  be  deter- 
mined as  if  death  occurred  to  all  at  the  same  moment.  The 
Supreme  Court  of  Illinois  has  held  that  representatives  of  the 
beneficiary  must  show  their,  survivorship,  or  the  fund  will  go  to 
the  heirs  in  case  of  the  death  in  the  same  disaster  of  a  member 
of  a  mutual  benefit  society,  the  laws  of  the  order  providing  that 
in  event  of  the  death  of  the  beneficiary  before  the  decease  of 
the  member  the  benefit  shall  be  paid  to  his  heirs.*'^  Other  cases 
bearing  on  the  sufficiency  of  'evidence  as  to  survivorship  are 
given  in  a  note.^'^  In  a  case  in  Canada  the  court  applied  the  civil 
law,  presuming  that  where  husband,  wife  and  children  perished 
in  the  same  calamity,  in  the  absence  of  any  evidence  as  to  the 
physical  condition,  or  ages,  or  husband  or  wife,  that  the  husband 
and  father  survived  his  wife.*'^ 

§  650.  Proofs  of  Loss  as  Evidence. — The  preponderance  of  au- 
thority is  in  favor  of  the  view  that  proofs  of  loss  are  admissible 
in  evidence  for  the  sole  purpose  of  showing  that  the  requirements 
of  the  policy  concerning  them  have  been  complied  with.*'*    But, 

493  Young  Women's  Christian  Home  v.  French,  187  U.  S.  401. 

494  20  R.  I.  126;  37  Atl.  634;  51  L.  R.  A.  863. 

495Middeke  v.  Balder,  198  111.  590;  64  N.  E.  1002;  59  L.  R.  A.  653.  See 
also  to  the  same  effect  Walton  v.  Burchel,  121  Tenn.  715;   121  S.  W.  391. 

496  Broome  v.  Duncan  (Miss.),  29  Sou.  394;  Hilderbrandt  v.  Ames,  27 
Tex.  Civ.  App.  377;  86  S.  W.  128;  Farley  v.  Immigrant  Industrial  Sav- 
ings Bank,  194  N.  Y.  594;  72  N.  E.  1141;  St.  John  v.  Andrews  Institute 
for  Girls,  191  N.  Y.  254;  83  N.  E.  981;  modifying  102  N.  Y.  Supp.  808;  117 
App.  Div.  698. 

497  i?e  Woodard,  8  Ont.  W.  N.  608. 

498  Mutual  L.  Ins.  Co.  v.  Stlbbe,  46  Md.  302;  Breckenridge  v.  American 
Central  F.  Ins.  Co.,  87  Mo.  62;  Knickerbocker  Ins.  Co.  v.  Gould,  80  111. 
388;  Imperial  F.  Ins.  Co.  v.  Shrimer,  96  Id.  580;  Commonwealth  Ins.  Co. 
V.  Sennett,  41  Pa,  St.  161;  Lycoming  F.  Ins.  Co.  v.  Rubin,  79  111.  402; 
Lycoming  Ins.  Co.  v.  Schreffler,  42  Pa.  St.  188;  44  Id..  269;  Balle  v.  Ins. 
Co.,  73  Mo.  371;  Newmark  v.  Liverpool,  etc.,  Ins.  Co.,  30  Mo.  160.  But 
see  Moore  v.  Protection  Ins.  Co.,  29  Me.  97;  Howard  v.  City  F.  Ins.  Co., 
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although  this  is  true,  the  Supreme  Court  of  the  United  States 
has  said  that  preliminary  proofs,  presented  in  compliance  with  a 
condition  of  the  policy,  are  admissible  as  prima  facie  evidence  of 
the  facts  therein  against  insured  and  on  behalf  of  insurer.^*' 
And  if  not  contradicted  require,  if  they  show  a  breach  of  war- 
ranty or  conditions"  of  the  policy,  a  judgm€nt  for  defendant.^"" 
,  These  last  mentioned  cases  and  others  hold  that  the  statements 
made  by  the  assured  in  the  proofs  of  loss  are  admissions,  and  may 
be  considered  by  the  jury  for  what  they  are  worth,^"^  and  the 
modern  rule  is  probably  that  the  proofs  of  loss  furnished  by  the 
assured  are  Act  only  evidence  that  the  condition  of  the  policy 
requiring  them  has  been  complied  with,  but  are  also  to  be  re- 
garded as  admissions  and  prima  facie  evidence  of  the  facts  there- 
in stated.  But  the  party  furnishing  them  may  show  that  state- 
ments in  the  proofs  of  loss  were  erroneous  or  inadvertently  made, 
and  the  mistake  can  be  shown  by  parol.^"^    This  is  especially  true 

4  Denlo,  502;  Lawrence  v.  Mut.  L.  Ins.  Co.,  5  Bradw.  280;  Covenant  M. 
B.  Assur.  v.  Hoffman,  110  111.  603;  People's  Mut.  Ace.  Assn.  v.  Smith,  126 
Pa.  St.  317;  17  Atl.  R.  605;  Travelers  Ins.  Co.  v.  Nicklas,  88  Md.  470;  41 
Atl.  906. 

*88Mut.  Ben.  L.  Ins.  Co.  v.  Hlgginbotham,  95  U.  S.  380;  Mut.  L..  Ins. 
Co.  V.  Newton,  22  Wall.  32;  Dewey  v.  Aetna  L.  Ins.  Co.,  38  Fed.  650. 

sooHanna  v.  Conn.  Mut.  L.  Ins.  Co.,  150  N.  Y.  526;  44  N.  E.  1099. 

501  Keels  V.  Mut.  Reserve  F.  Life  Assn.,  29  Fed.  198;  McMaster  v.  Ins. 
Co.,  55  N.  Y.  228;  Parmelee  v.  Ins.  Co.,  54  N.  Y.  193.  But  see  Campbell 
v.  Charter  Oak  Ins.  Co.,  10  Allen,  218;  Irving  v.  Excelsior  Ins.  Co.,  1 
Bosw.  507;  Worsley  v.  Wood,  6  T.  R.  710;  Bentz  v.  N.  W.  Aid  Assn.,  40 
Minn.  202;   41  N.  W.  1037. 

5«2Conn.  Mut.  L.^  Ins.  Co.  v.  Schwenk,  94  U.  S.  593;  -Behr  v.  Conn.  M. 
L.  Ins.  Co.,  2  Flip.  692;  4  Fed.  357;  Neill  v.  Am.  Popular  L.  Ins.  Co.,  10 
Jones  &  Sp.  259;  Pittsburg  Ins.  Co.  v.  Frazee,  107  Pa.  St.  521;  Cotton 
States  L.  Ins.  Co.  v.  Edwards,  74  Ga.  220;  Castner  v.  Farmers'  M.  F. 
Ins.  Co.,  50  Mich.  273;  Hillock  v.  Traders'  Ins.  Co.,  54  Mich.  531;  Cum- 
mins V.  Agricultural  Ins.  Co.,  67  N.  Y.  260;  Smiley  v.  Citizens'  F.  &  L. 
Ins.  Co.,  14  W.  Va.  33;  Waldeck  v.  Springfield  F.  &  M.  Ins.  Co.,  56  Wis. 
95;  New  Orleans  Ins.  Co.  v.  O'Brian,  8  Ky.  L.  785;  Day  v.  Mut.  Ben.  L. 
Ins.  Co.,  1  McA.  598;  Hoffman  v.  Aetna  Ins.  Co.,  1  Rob.  50l';  32  N.  Y. 
405;  Parmelee  v.  Hoffman  F.  Ins.  Co.,  54  N.  Y.  193;  Hayes  v.  Union  Mut. 
L.  Assur.  Co.,  44  Up.  Can.  Q.  B.  360;  McMaster  v.  Ins.  Co.,  55  ^.  Y.  222; 
Aetna  Ins.  Co.  v.  Stevens,  48  111.  31;  Conn.  Mut.  L.  Ins.  Co.  v.  Siegel,  9 
Bush,  450;  Germania  F.  Ins.  Co.  v.  Curran,  8  Kan.  9;  Sargent  v.  Home 
Ben.  Assn.,  35  Fed.  711;  Bachmeyer  v.  Mut.  R.  F.  L.  Assn.,  82  Wis.  255; 
52  N.  W.  101;  58  N.  W,  399;  Walther  v.  Mut,  Ins.  Co,,  65  Cal.  417;  Leman 
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if  the  policy  provides  that  proofs  of  loss  shall  be  evidence  for 
the  company.^"'  In  Massachusetts  it  is  held  that  if  the  insured 
wishes  to  contradict  the  proofs  of  loss  he  must  serve  amended 
proofs  on  the  insurer,^"^  but  this  doctrine  is  somewhat  qualified 
in  a  later  case.""  Proofs  of  loss  purporting  to  be  executed  by 
the  beneficiary  need  not  be  proved."^  Statements  made  by  the 
physician  attending  the  insured,  contained  in  the  proofs  of  death, 
are  privileged  and  inadmissible  to  show  that  false  answers  were 
made  in  the  application.  By  including  such  statements  in  the 
proofs  the  assured  did  not  consent  that  they  might  be  used 
against  her.^^^  Such  statements  are  wholly  inadmissible  if  based 
on  hearsay,"^  and  it  has  been  held  that  a  certificate  of  a  physi- 
cian included  in  the  proofs  of  loss  is  not  evidence  of  the  fact  it 
states,  but  is  a  suggestion  entitle  to  weight  in  considering  in- 
surer's conduct  in  resisting  payment."*  The  proceedings  had  on 
coroner 's  inquest  are  inadmissible  except  to  show  that  an  inquest 
was  had  and  though  annexed  to  proofs  of  loss  is  not  an  admis- 

V.  Manhattan  L.  Ins.  Co.,  46  La.  Ann.  1189;  15  Sou.  388;  Redmond  v.  In- 
dustrial Ben.  Assn.,  28  N.  Y.  Supp.  1075;  a£Ed.  150  N.  Y.  167;  44  N.  E.  769; 
Union  M.  L.  Ins.  Co.  v.  Payne,  45  C.  C.  A.  193;  105  Fed.  172;  Wells  v. 
Metropolitan  L.,  163  N.  Y.  572;  57  N.  E.  1128;  Denver  L.  Ins.  Co.  v.  Price 
(Colo.  App.),  69  Pac.  313;  Modern  Woodmen  v.  Von  Wald,  6  Kan.  App. 
231;  49  Pac.  782;  Wright  v.  Vermont  L.  Ins.  Co.,  164  Mass.  302;  41  N.  E. 
303;  Hassencamp  v.  Mut.  Ben.  L.  Ins.  Co.,  56  C.  C.  A.  625;  120  Fed.  475; 
Supreme  Tent,  etc.  v.  Stensland,  206  111.  124;   68  N.  E.  1098. 

sosKepp  V.  Metropolitan  L.  Ins.  Co.,  47  App.  Div.  298;  58  N.  Y.  Supp. 
494;  Donnell  v.  Metropolitan  Life  Ins.  Co.,  86  N.  Y.  Supp.  790;  Howard 
V.  Metropolitan  L.  Ins   Co.,  18  Misc.  74;  41  N.  Y.  Supp.  33. 

509  Campbell  v.  Ins.  Co.,  10  Allen,  213.  See  also  Cook  v.  Lion  F.  Ins. 
Co.,  67  Cal.  368. 

510  City  Five  Cents,  etc..  Bank  v.  Pennsylvania  F.  Ins.  Co.,  122  Mass. 
165. 

511  Wall  V.  Royal  Society,  etc.,  179  Pa.  St.  355;   36  Atl.  748. 
5i2Dreier  v.  Continental  L.  Ins.  Co.,  24  Fed.  670;   Railway  Passenger, 

etc.,  Assn.  v.  Robinson,  147  111.  138;  35  N.  E.  168;  Helwig  v.  Mut.  L.  Ins. 
Co.,  12  N.  Y.  Supp.  172;  Buffalo,  etc.,  Co.  v.  Knights  Templar,  etc.,  Assn., 
126  N.  Y.  450;  27  N.  E.  942;  Redmond  v.  Industrial  Ben.  Assn.,  28  N.  Y. 
Supp.  1075;  affd.  150  N.  Y.  167;  44  N.  E.  769. 

513  Insurance  Co.  v.  Schmidt,  40  Ohio  St.  112. 

514  Davey  v.  Aetna  L.  Ins.  Co.,  20  Fed.  482.  See  also  Cushman  v.  United 
States  L.  Ins.  Co.,  70  N.  Y.  72. 
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sion  of  cause  of  death.^^^  Under  the  stipulations  of  the  policy  the 
verdict  of  the  coroner's  jury  may  be  admissible  in  favor  of  the 
company.^^^ 

§  651.  The  Same  Subject — Later  Cases. — ^Prom  the  authorities 
cited  in  the  preceding  section  and  later  authorities  proofs  of  loss 
are  admissible  to  prove  compliance  with  the  conditions  of  the 
policy.^"^  They  are  also  admissible  in  favor  of  -defendant  as  ad- 
missions and  the  recitals  in  the  ptoofs  of  death  furnished  by  a 
beneficiary  as  to  cause  of  death  are  conclusive  unless  the  bene- 
ficiary shows  that  the  statement  is  erroneous  or  made  by  mis- 
take.^"* But  before  the  beneficiary  is  estopped  by  a  statement 
in  the  proofs  of  death  it  must  be  shown  that  she  was  identified 
with  the  proofs  when  they  were  taken.'"^  It  has  been  held  that 
the  statement  of  a  physician  in  proofs  of  death  as  to  the  cause 
of  death  is  a  mere  opinion  not  binding  on  plaintiff.^"^  State- 
ments in  proofs  submitted  by  a  lodge  without  being  authorized 
to  do  so  by  the  beneficiary  as  her  agent,  are  not  binding  on  such 
beneficiary.^"'. 

§  652.  Foreign  Insurance  Companies  May  Remove  Causes  to 
Federal  Courts. — Foreign  insurance  companies  may  remove  cases 
from  the  State  to  the  Federal  courts  under  the  acts  of  Con- 
sist!. S.  Life  Ins.  Co.  v.  Kielgast,  26  111.  App.  567;  Davey  v.  Aetna  L. 
Ins.  Co.,  36  Fed.  650;  Aetna  L.  Ins.  Co.  v.  Ward,  140  U.  S.  76;  11  S.  0. 
720;  Supreme  Council,  etc.  v.  Brashears,  89  Md.  624;  43  Atl.  866;  Louia 
V.  Conn.  Mut.  L.  Ins.  Co.,  58  App.  D.  137;  68  N.  Y.  Supp.  683;  Wasey  t. 
Travelers  Ins.  Co.,  126  Mich.  119;  85  N.  W.  459.  See  also  ante,  §  650.  See 
valuable  note  on  the  subject  to  John  Hancock  M.  L.  Ins.  Co.  v.  Dick,  117 
Mich.  518;  76  N.  W.  9;  44  L.  R.  A.  846. 

516  Metropolitan  L.  Ins.  Co.  v.  Wagner,  50  Tex.  Civ.  App.  233;  109  S. 
W.  1120. 

503  Order  of  United  Commercial  Travelers  v.  Barnes,  72  Kan.  293;  82 
Pac.  1020,  1099. 

604  Almond  v.  Modern  Woodmen  of  America,  133  Mo.  App.  382;  113  S.  W. 
895;  Lockway  v.  Modern  Woodmen  of  America,  121  Minn.  170;  141  N.  W. 
1;  Haughton  v.  Aetna  Life  Ins.  Co.,  165  Ind.  32;  73  N.  B.  592;  Krapp  v. 
Metropolitan  Life  Ins.  Co.,  143  Mich.  369;  106  N.  W.  1107;  Hill  v.  Aetna 
Life  Ins.  Co.,  150  N.  C.  1;  63  S.  E.  124. 

505  Smith  V.  Royal  Neighbors,  96  Neb.  790;   148  N.  W.  952. 

606  Barker  v.  Metropolitan  Life  Ins.  Co.,  198  Mass.  375;    84  N.  E.  490. 

507Soules  v.  Brotherhood  of  American  Yeoman  (N.  C),  120  N.  W.  760. 
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gress  in  the  same  way  as  natural  persons.^^'  An  agreement  to 
abstain,  in  all  cases,  from  resorting  to  the  courts  of  the  United 
States  is  void  as  against  public  policy,  and  a  State  statute,  which 
requires  such  an  agreement  as  a  condition  for  being  allowed  to 
do  business  in  such  State  is  in  conflict  with  the  constitution  of  the 
United  States,'^*  but  a  State  has  the  right  to  impose  conditions, 
not  in  conflict  with  the  constitution  or  laws  of  the  United  States, 
to  the  transaction  of  business  within  its  territory  by  an  insurance 
company,  chartered  by  another  State,  or  to  exclude  such  company 
altogether,  or,  having  given  a  license  to  revoke  it,  with  or  with- 
out cause.  If  a  company,  in  violation  of  its  agreement  not  to 
resort  to  the  United  States  courts,  does  remove  causes  there,  the 
State  may  revoke  its  license,  and  its  motives  or  means  of  enforc- 
m^nt  of  its  wishes  are  not  the  subject  ot  judicial  inquiry."' 

§  653.  Retaliatory  Legislation. — Many  States  have  in  their  in- 
surance laws,  prescribing  the  terms  upon  which  foreign  cor- 
porations are  allowed  to  do  business  within  their  limits,  a  re- 
taliatory provision;  that  is,  they  declare  that  if  any  other  State 
shall  impose  other  or  greater  taxes,  fees,  licenses,  deposits,  etc., 
upon  insurance  companies  or  their  agents,  than  those  imposed  by 
the  laws  of  the  State  in  question,  then  such  taxes,  fees,  licenses, 
etc.,  shall  be  imposed  upon  the  insurance  companies  of  such  other 
State  or  the  agents  of  such  companies.  There  seems  to  be  some 
question  whether  such  retaliatory  features  are  not  unconstitu- 
tional, because  in  violation  of  the  principle  that  all  taxation  must 
be  uniform,^^"  although  they  have  been  sustained  in  at  least  one 
case.^^^  Quo  warranto  proceedings  lie  to  oust  a  foreign  corpora- 
si?  Insurance  Company  v.  Morse,  20  Wall.  445. 

518  1ns.  Co.  V.  Morse,  supra. 

519  Doyle  V.  Continental  Ins.  Co.,  94  U.  S.  535;  State  v.  Doyle,  40  Wis. 
175;  Tennessee,  etc.  v.  Davis,  100  U.  S.  257.  See  also  Cable  v.  U.  S.  L.  Ins. 
Co.,  191  U.  S.  288;  Riggs  v.  Union  L.  Ins.  Co.,  63  C.  C.  A.  365,  129  Fed.  207. 

520  Clark  V.  Mobile,  67  Ala.  217.  Other  cases  bearing  on  the  subject  are 
Seiders  v.  Merchants'  L.  Assn.,  93  Tex.  194;  54  S.  W.  753;  Ins.  Co.  v. 
Durfee,  164  111.  186;  45  N.  E.  441;  State  v.  Ackerman,  51  Ohio  St.  163; 
37  N.  E.  828;  24  L.  R.  A.  298.  See  also  People's  M.  B.  Soc.  v.  Lester, 
105  Mich.  716;   63  N.  W.  977;   State  v.  Ins.  Co.,  71  Ne^b.  320;   99  N.  W.  36. 

521  State  V.  Insurance  Co.  of  N.  A.,  115  Ind.  257;  17  N.  E.  574;  and  see 
Doyle  V.  Continental  Ins.  Co.,  94  U.  S.  535,  supra. 
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tion  doing  business  in  a  State  unlawfuUy.^^^  We  may,  however, 
well  leave  the  discussion  of  this  question  to  the  works  on  taxation 
or  constitutional  law. 

§  654.  Insurance  Companies  Subject  to  Insolvency  and  Bank- 
ruptcy Laws  Like  Other  Corporations. — Like  other  corporations, 
insurance  companies  are  subject  to  the  insolvency,  assignment 
and  bankruptcy  laws  of  the  State  of  their  domicile,  unless  spe- 
cially exempted  by  statute.  If  not  thus  excepted,  no  distinctions 
should,  on  principle,  be  made  between  insurance  organizations 
and  those  for  other  purposes ;  ^^^  and  a  mutual  life  insurance 
company  has  been  held  to  be  a  "business  corporation"  within 
the  meaning  of  the  bankrupt  aet.^^^  Accordingly,  a  life  insur- 
ance company  can  make  a  general  assignment  for  the  benefit  of 
creditors.^^^ 

§  655.  Winding  Up  by  Insurance  Commissioner — Special  De- 
posit With  State — Insolvency  of  Mutual  Company — Effect  of 
Charter  Provisions.— In  most,  if  not  all.  States  of  the  Union  the 
business  of  insurance  is  regulated  by  statute,  and  is  under  the 
supervision  of  an  officer  generally  known  as  the  insurance  com- 
missioner. These  laws  in  nearly  all  cases  provide  for  certain 
proceedings  to  be  taken  upon  the  insolvency  of  the  companies 
and  the  manner  of  disposition  of  the  special  fund  deposited  with 
the  department  for  domestic  policy  holders.  These  insurance 
statutes  are  similar  in  many  respects  and,  in  New  York  especially, 
have  been  construed  in  whole  or  in  part  by  the  courts.  It  is  not 
thought  necessary  to  examine  these  statutes  or  to  refer  to  all  of 
the  decisions  respecting  them.^^*     The  Supreme   Court   of  the 

522  state  V.  Western  Union,  etc.,  Soc,  47  OMo  St.  167;  24  N.  E.  392; 
State  V.  Fidelity,  etc..  Co.,  49  OMo  St.  440;  31  N.  E.  658;  State  v.  Fidel- 
ity, etc.,  Co.,  39  Minn.  538;   41  N.  W.  108. 

523  Knickerbocker  Ins.  Co. '  v.  Comstock,  16  Wall.  258;  Reed  v.  Inde- 
pendent Ins.  Co.,  1  Ins.  L.  J.  735. 

524  jji  re  Hercules  M.  L.  Assur.  Soc,  1  Ins.  L.  J.  875. 

525  McDonnell  v.  Ala.  Gold  L.  Ins.  Co.,  85  Ala.  401;  5  Sou.  120.  In 
this  case  various  points  concerning  rights  of  policyholders  are  discussed. 
See  also  Betts  v.  Conn.  L.  Ind.  Co.,  76  Conn.  367;  56  Atl.  617. 

528  Swan  v.  Mut.  Reserve  F.  L.  Assn.,  20  App.  Div.  255;  46  N.  Y.  Supp. 
841;   reversg.  41  N.  Y.  Supp.  444;    Perry  v.  Mut.  Reserve,  etc.,  58  N.  Y. 
Supp.  844.     See  also  Cuttings  v.  American  Ins.  Co.,  197  Mass.  131;    83 
N.  E.  396. 
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United  States  has  said:^^''  "No  State  need  allow  the  corpora- 
tions of  other  States  to  do  business  within  its  jurisdiction  unless 
it  chooses,  with  perhaps  the  exception  of  commercial  corpora- 
tions; but  if  it  does,  without  limitation,  express  or  implied,  the. 
corporation  comes  in  as  it  has  been  created.  Every  corporation 
necessarily  carries  its  charter  wherever  it  goes,  for  that  is  the  law 
of  its  existence.  It  may  be  restricted  in  the  use  of  some  of  its 
powers  while  doing  business  away  from  its  corporate  home,  but— 
every  person  who  deals  with  it  everywhere  is,  bound  to  take 
notice  of  the  provisions  which  have  been  made  in  its  charter  for 
the  management  and  control  of  its  affairs  both  in  life  and  after 
dissolution."  In  Ohio  it  has  been  said  by  the  Supreme  Court  of 
that  State  that  the  deposit  made  by  the  company  with  the  de- 
partment of  insurance  is  for  the  benefit  of  the  policy  holders 
only,  and  not  for  the  security  of  the  general  creditors  of  the  com- 
pany, and  should  be  applied  pro  rata  on  the  claims  of  such  policy 
holders,  and  that  general  creditors  have  no  claim  upon  it.  .In 
event  of  insolvency,  after  the  policy  holders  are  paid  in  full,  then 
the  remaining  securities  are  liable  to  the  rights  of  the  company 
generally.^^*  In  Mississippi  it  has  been  held  that  the  fund  de- 
posited with  the  State  by  a  foreign  insurance  company  is  intended 
as  a  security  to  protect  policies  issued  to  citizens  of  that  State, 
by  agents  appointed  in  the  mode  prescribed  by  the  statute,  and 
doing  business  in  that  State.  And  if  a  citizen  of  that  State  take 
out  a  policy  in  such  company  from  an  agent  residing  and  doing 
business  out  of  the  State  he  has  no  claim  upon  the  deposit  in 
the  treasury  of  the  State,  but  is  to  be  regarded  as  having  elected 
to  look  rather  to  the  general  assets  of  the  company  than  to  such 
special  fund.^^'  A  judgment  creditor  acquires  no  priority  over 
others  as  against  the  deposit  with  the  insurance  commissioner.^^" 
All  policy  holders  of  a  mutual  life  insurance  company,  whether 
residents  of  the  company 's  domicile  or  not,  are  presumed  to  know 
the  terms  of  its  charter,  and  the  laws  regulating  its  existence, 
and  are  bound  thereby,  and  in  the  absence  of  special  provisions 
in  the  laws  of  the  State,  other  than  such  doriicile,  where  it  may 

527  Relfe  V.  Rundle,  103  U.  S.  222. 

E2S  Falkenbach  v.  Patterson,  43  Ohio  St.  359. 

529  Piedmont  &  Arlington  L.  Ins.  Co.  v.  Wallln,  58  Miss.  1. 

630  Smith  V.  Maine  Ace.  Assn.,  86  Me.  229;   29  Atl.  991. 
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have  property,  attaching  policy  holders' can  claim  no  lien  on  such 
property,  though  residents  of  .the  State  where  such  property  is 
situated ;  but,  if  the  laws  of  the  domicile  of  the  company  provide 
for  the  winding  up  of  the  company,  the  sequestration  of  its  prop- 
erty, the  allowance  of  the  claims  of  policy  holders  and  an  equita- 
ble distribution  of  the  fund,  such  attaching  creditors  must  be 
remitted  to  their  share  of  the  equitable  distribution  under  the 
-proceedings  previously  commenced  in  the- State  of  the  domicile 
of  the  company.'^^  The  claims  for  death  losses  stand  on  no  dif- 
ferent basis  than  those  of  living  policy  holders,  the  same  prin- 
ciple governs  both.^^^ 

§  656.    Attachments  of  Company's  Property  by  Policy  Holders. 

— The  general  property  of  a  life  insurance  company  in  States 
other  than  that  of  its  domicile  is  probably  liable  to  attachment 
by  policy  holders  of  the  State  where  such  property  is  situated, 
if  the  company  is  not  a  mutual  one,  and  possibly  even  if  it  is 
mutual,  unless  the  charter  or  laws  of  the  domicile  of  the  corpora- 
tion provide  for  winding  it  up  if  insolvent.^^^  In  a  case  in  Vir- 
ginia where  certain  creditors,  policy  holders,  attached  the  prop- 
erty of  the  company,  and  brought  bills  to  enforce  their  liens, 
it  was  held,^^*  that  the  attachments  did  not  inure  to  the  benefit 
of  all  the  policy  holders,  whether  parties  to  the  suit  or  not,  but 
the  company  being  insolvent  at  the  time  of  attachment,  the  com- 

531  Fry  V.  Charter -Oak  L.  Ins.  Co.,  31  Fed.  197;  Relf  v.  Rundle,  103 
U.  S.  222;  Rundle  v.  Life  Association,  10  Fed.  720;  4  Woods,  94;  Davis 
v.  Life  Assn.,  11  Fed.  780;  Taylor  v.  Life  Assn.,  13  Fed.  493;  3  Fed.  465. 
As  to  ouster  of  association  of  individuals  doing  an  accident  Insurance 
business,  see  State  v.  Ackerman  (Guaranty  and  Accident  Lloyd's),  51 
Ohio  St.  163;  37  N.  E.  828.  Other  points  are  discussed  in  Lowery  v. 
State  L.  Ins.  Co.,  153  Ind.  100;  54  N.  E.  442;  Clark  v.  Mut.  Reserve,  etc., 
14  App.  D.  C.  154;  State  v.  Matthews,  64  Ohio  St.  419;  60  N.  E'.  605. 

532  Weingartner  v.  Charter  Oak  L.  Ins.  Co.,  32  Fed.  Rep.  314;  Ellerbe 
v.  Farmers',  etc..  Aid  Assn.,  106  Mo.  13;  Ellerbe  v.  Masonic  A.  Assn.,  114 
Mo.  501;  21  S.  W.  843. 

533  See  last  section.  Also  Frowert  v.  Blank,  199  Pa.  St.  600;  49  Atl. 
302,  where  it  Is  held  that  an  attachment  will  lie  notwithstanding  the  ap- 
pointment of  a  receiver  in  another  State.  See  also  Failey  v.  Fee,  83  Md. 
83;  34  Atl.  839;  32  L.  R.  A.  311;  and  Atty.-Gen.  v.  Mass.  Ben.  Assn.,  173 
Mass.  378;  53  N.  E.  879. 

534  Universal  L.  Ins.  Co.  v.  Binford,  76  Va.  103. 
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plainants  were  entitled  to  recover,  and  no  subsequent  condition 
in  the  affairs  of  the  company  effected  by  other  policy  holders 
could  defeat  their  recovery.  Further,  that  each  policy  holder 
was  entitled  to  a  sum  of  money,  which,  on  the  day  of  the  com- 
pany's insolvency,  would  purchase  from  a  solvent  company  a 
policy  of  the  same  kind,  for  the  same  amount  and  the  same  rate 
of  premium.  This  sum  is  to  be  ascertained  by  treating  the  dif- 
ference between  the  premiums  paid  the  company  and  the  prem- 
iums to  be  paid  the  new  company  as  an  annuity  for  the  assured 's 
expectation  of  life  and  calculating  the  cash  value. ^'^  Attach- 
ments have  also  been  sustained  in  other  States.^'* 

§  657.  Receivers  of  Insurance  Companies. — The  doctrine  is 
clearly  established  that  courts  of  equity  are  without  jurisdiction 
to  decree  the  dissolution  of  a  corporation  and  the  forfeiture  of 
its  franchise,  either  at  the  suit  of  an  individual  or  the  State, 
unless  such  jurisdiction  is  conferred  by  statute.  But,  in  virtue 
of  its  general  jurisdiction  over  trusts,  and  to  give  relief  where 
legal  remedies  are  inadequate,  a  court  of  equity  may,  recognizing 
the  existence  of  a  corporation,  interpose  to  prevent  dissipation 
and  misapplication  of  its  property  and  assets  when  it  has  ceased 
to  do  business,  and  make  a  just  and  equitable  distribution  there- 
of to  whatever  creditors  and  shareholders  may  be  thereunto  en- 
titled."' A  court  has  no  jurisdiction  to  order  an  accounting  of 
a  foreign  corporation's  business  to  determine  whether  it  has  been 
charging  excessive  rates."*  On  appointment  of  a  receiver  the 
court  has  jurisdiction  for  distribution  of  a  trust  fund  held  by  a 
trust  company."'  The  emergency  funds  is  only  a  trust  fund 
when  a  beneficiary  has  established  his  right  to  a  death  benefit.^^" 
The  court  on  appointing  a  receiver  assumes  control  of  the  affairs 

535  In  re  Albert  Life  Assn.,  9  L.  R.  Eq.  708;  39  L.  J.  Ch.  539;  22  L.  T. 
697;  18  W.  R.  1097. 

536  Life  Assn.  v.  Eassett,  102  111.  315;  City  Ins.  Co.  v.  Commercial  Bank, 
etc.,  68  111.  348. 

537  stamm  v.  Northwestern  Mut.  Ben.  Assn.,  65  Mlclx.  317;  32  N.  W.  710. 

538  state  ex  rel.,  etc.  v.  Hartford  Life  Ins.  Co.,  245  Mo.  78;  149  S.  W.  479. 

539  Robinson  v.  Mut.  Reserve  L.  Ins.  Co.,  162  Fed.  809. 

510  Attorney  General  v.  Supreme  Council  A.  L.  H.,  206  Mass.  158;  92 
N.  E.  136.  In  this  case  is  a  full  discussion  also  as  to  the  distribution  of 
assets  and  funds  of  an  insolvent  corporation, 
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of  the  company  and  exercises  the  functions  of  directors,^*^  and 
the  receiver  of  a  fraternal  lodge  can, bring  suit  against  its  officers 
to  recover  funds  lost  through  their  negligence.^"  Upon  the  in- 
solvency of  a  life  insurance  company  policy  holders  become  credi- 
tors and  can  maintain  a  suit  for  liquidation  of  its  affairs  without 
reducing  their  claims  to  judgment.^*^  Policy  holders  are  not 
Jiable  to  the  creditors  in  case  of  insolvency  as  partners.^*^  A 
judgment  obtained  after  the  dissolution  of  an  insurance  company 
is  valid.^"  It  has  been  held  that*  the  receiver  of  an  insolvent 
foreign  insurance  .company  may  not  take  Iowa  assets  without 
satisfying  the  valid  claim  of  a  creditor  in  that  State.^*^  In  de- 
termining the  -financial  condition  of  an'  insurance  company  on  the 
assessment  plan,  its  future  income  from  premiums  must  be  con- 
sidered.^*' 

§  658.  The  Same  Subject  Continued. — When  a  company  has 
reinsured  all  its  risks,  so  that  it  has  no  income  except  a  nominal 
amount,  and  its  officers  continue  to  draw  large  salaries,  it  will 
be  treated  as  practically  out  of  business  and  a  receiver  will  be 
appointed.^**  Generally,  unless,  there  are  special  provisions  in 
the  statutes  regulating  action  in  regard  to  insolvent  life  insurance 
companies,  the  same  principles  are  applied  as  in  the  case  of  other 

5"  Hammond  v.  Knox,  194  N.  Y.  555;  87  N.  E.  1120;  affg.  109  N.  Y. 
Supp.  367. 

542Snover  v.  Boynton,  173  Mich.  539;  139  N.  W.  266. 

5*3  Robinson  v.  Mut.  Reserve  L.  Ins.  Co.,  162  Fed.  794;  Commonwealth 
V.  Richardson  (Ky.),  94  S.  W.  639. 

si^Vetts  V.  Connecticut  L.  Ins.  Co.,  78  Conn.  442;  62  Atl.  345;  in  re 
Home  Provident  Ins.  Fund,  129  N.  Y.  288;  Gilbert  v.  Finch,  173  N.  Y.  455; 
66  N.  E.  133;   61  L.  R.  A.  807. 

s*5Malicki  v.  Buckley,  206  111.  249;   69  N.  E.  87;   affg.  107  111.  App.  695. 

546  Schloss  V.  Metropolitan  Life  Ins.   Co.,  149  la.  382;    128  N.  W.  384. 

547  Demster  v.  Opocenski,  81  Neb.  612;  116  N.  "W.  524;  State  v.  Trinity 
Life  &  Annuity  Soc.  (Tex.  Civ.  App.),  127  S.  W.  1174.  As  for  grounds 
for  appointment  of  a  receiver  for  an  insolvent  assessment  company  see 
Robinson  v.  Mutual  Reserve  Fund  Life  Ins.  Co.,  15C  Fed.  564^;  Dresser  v. 
Hartford  Life  Ins.  Co.,  80  Conn.  681;  Howze  v.  Harrison,  165  Ala.  150; 
51  Sou.  614;  Goram  v.  Mut.  Aid  Soc,  161  Mass.  357;  37  N.  E.  447.  As 
to  w^hat'  facts  justify  the  appointment  of  a  receiver  see  Dill  v.  Supreme 
Lodge  K.  of  H.,  226  Fed.  807;  Stendell  v.  Long  Shore  Men's,  etc.,  Assn., 
166  La.  974;  41  Sou.  228. 

549  Treat  v.  Pennsylvania  L,  Ins.  Co.,  203  Pa.  St.  21;   52  Atl.  60, 
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corporatitons  so  far  as  the  appointment  of  receivers  is  concerned. 
A  decree  of  a  court  of  competent  jurisdiction  dissolving  a  cor- 
poration and  appointing  a  receiver  vests  in  the  latter  all  the  prop- 
erty of  the  corporation,  and  such  appointment  cannot  be  ques- 
tioned collaterally.  The  receiver  represents  both  the  corpora- 
tion and  creditors  and__ stockholders,  and  in  his  character  as  trus- 
tee he  may  maintain  an  action  to  set  aside  illegal  or  fraudulent 
transfers  of  the  property  made  by  its  officers,  and  to  recover 
the  assets  outstanding  or  misapplied.  His  possession  is  that  of 
the  court,  whose  officer  he  is,  and  he  cannot  be  sued  at  law 
without  its  consent.^^"  He  has  no  power  to  waive  proofs  of  loss 
or  any  legal  defense.  ^^^  He  can  sue  in  a  foreign  jurisdiction  to 
recover  assets,^^^  but  has  no  other  or  greater  rights  as  against 
its  policy-holders,  than  the  company.^^^  Receivers  of  insurance 
companies  generally  are  governed  by  the  same  rules  which  apply 
in  the  case  of  those  of  other  corporations,  and  further  informa- 
tion concerning  them  must  be  sought  in  the  special  treatises  re- 
lating to  that  subject.  When  a  receiver  is  appointed  for  a  life 
insurance  company  and  its  business  arrested,  the  value  of  all 
claims  against  it  are  to  be  computed  from  the  time  of  the  halt 
so  called.^^*     A  receivership  cancels  all  jiolicies.^^^     If  a  policy 

543  Attorney-General  v.  Guardian  M.  L.  Ins.  Co.,  77  N.  Y.  272.  Generally 
on  this  subject  see  Miller's  Appeal,  184  Pa.  St.  414;  39  Atl.  660;  Common- 
wealth V.  Am.  L.  Ins.  Co.,  170  Pa.  St.  170;  32  Atl.  405;  Meley  v.  Whiaker, 
61  N.  J.  L.  602;  40  Atl.  593;  aftg.  38  Atl.  840;  In  re  Order  Tontl,  173  Pa. 
St.  464;  34  Atl.  440;  Knowlton  v.  Mass.  Ben.  L.  Ass'n,  171  Mass.  193;  50 
N.  E.  520;  People  v.  Commercial  Alliance  L.  Ins.  Co.,  154  N.  Y.  95;  47  N.  B. 
968.  As  to  right  to  sue  for  defalcation  of  officer.  Mason  v.  Henry,  152  N. 
Y.  529;  46  N.  E.  837. 

550  Spinning  v.  Ohio  L.,  etc.,  Co.,  2  Dis.  S.  C.  Cin.  336. 

551  Evans  v.  Tri-Mountain  Ins.  Co.,  9  Allen  329;  McEvers  v.  Lawrence, 
HofC.  Ch.  172. 

552  Lycoming  F.  Ins.  Co.  v.  Wright,  55  Vt.  526;  Lycoming  P.  Ins.  Co.  v. 
Langley,  62  Md.  196;  Ellis  v.  Boston,  etc.,  R.  R.  Co.,  107  Mass.  1;  Wilmer 
V.  Atlantic,  etc.,  Co.,  2  Woods  418;  Bagby  v.  Atlantic,  etc.,  R.  R.  Co.,  86 
Pa.  St.  291;   Hurd  v.  City  of  Eliabeth,  41  N.  J.  L.  1. 

553  Savage  v.  Medbury,  19  N.  Y.  32;    Lycoming  F.  Ins.  Co.  v.  Langley, 


554  Attorney-General  v.  North  Am.  L.  Ins.  Co.,  82  N.  Y.  172.     See  also 
authorities  cited  in  two  following  sections. 

655  Davis  v.  Shearer,  90  Wis.  250;  62  N.  W.  1050.    See  also  Inre  Wiscon- 
sin, etc.,  Co.,  101  Wis,  1;   76  N.  W.  775;   42  L.  R.  A.  300  and  note. 

1607 


§   659  LIFE  AND  ACCIDENT  INSURANCE. 

holder  die  after  the  receivership,  but  before  the  time  of  present- 
ment of  claims  has  expired,  his  claim  is  to  be  considered  as  ma- 
tured and  its  full  amount,  and  not  the  reserve,  is  the  basis  for 
allowance ;  ^^^  and  it  seems  that  if,  a"fter  the  time  for  allowance 
of  demands  has  expired,  a  polidy  holder  should  die,  it  is  dis- 
cretionary with  the  court  whether  or  not  the  whole  allowance 
should  be  reopened.'^'' 

§  659.  Insolvent  Life  Insurance  Companies — Status  of  Policy. 
Holders. — When  a  life  insurance  company  becomes  insolvent  and  ' 
is  placed  in  the  custody  of  a  receiver,  its  policy  holders  are  not 
to  be  considered  partners,  but  creditors,  to  whom  it  is  liable  for 
breach  of  the  contract  implied  in  its  policies  that  it  will  receive 
premiums  subsequently,  accruing,  so  as  to  keep  the  policy  holder 
constantly  insured,  and  so  as  to  keep  on  hand  the  reserve  re- 
quired by  law  and  maintain  its  engagements.  The  damage  of  the 
policy  holder  is  the  value  of  the  policy  destroyed,  and  to  ascertain 
this,  resort  may  properly  be  had  to  tables  used  in  the  business 
of  life  insurance  showing  the  aA'-erage  expectancy  of  life.  All 
policy  holders  are  to  be  treated  alike,  although  the  health  of 
some  may  have  become  so  impaired  that  no  reinsurance  can  be 
effected.  Unmatured  paid-up  policies  have  no  preference  and  an- 
nuities are  to  have  their  present  value  computed  according  to 
the  tables  in  ordinary  use.  Death  claims,  also,  are  not  preferred, 
but  if  a  policy  holder  die  after  the  insolvency  and  receivership, 
but  before  the  time  of  presentment  of  proofs,  the  damage  is  the 
full  amount  of  the  policy,  less  a  proper  deduction  for  interest. 
In  all  claims  the  premium  notes  are  to  be  deducted  from  the 
amount  of  damages.^^^  In  mutual  companies,  however,  claims 
.  founded  on  policies  rdatured  before  the  receivership  are  to  be  pre- 
ferred to  claims  on  policies  not  matured,  for  the  maturity  of  the 
policy  changes  the  status  of  the  policy  holder.  He  stands  to  the 
company  in  the  same  place  that  a  creditor  stands  to  the  firm; 

556  People  V.  Security  L.  Ins.  Co.,  78  N.  Y.  114. 

557  Attorney-General  v.  Continental  L.  Ins.  Co.,  88  N.  Y.  77."  But  see 
Dean's  Appeal,  98  Pa.  St.  101. 

558  People  V.  Security  Life  Ins.  Co.,  78  N.  Y.  114.  See  also  Common- 
wealth  V.  American  L.  Ins.  Co.,  162  Pa.  St.  586;  29  Atl.  660,  for  a  full  dis- 
cussion of  this  point. 

1608 


REMEDIES.  §    660 

he  is  to  be  preferred  to  members  of  the  firm.^^'  The  holder  of  a 
paid  up  endowment  policy  can  set  off  the  amount  of  same  though 
not  due  against  a  claim  of  the  insolvent  company  against  him  for 
borrowed  money. ^^ 

§  660.  The  Same  Subject  Continued. — The  judgment  of  a  dis- 
solution of  a  company  relates  back  to  the  time  of  the  commence- 
ment of  the  action  and  adjudicates  the  rights  of  all  parties  as 
of  that  day.  The  Court  of  Appeals  of  New  York  has  said :  "^ 
"The  judgment  relates  back  to  the  commencement  of  the  action 
and  became  effective  at  that  time  and  thereafter  the  company 
could  not  require  the  payment  of  premiums  or  insist  upon  for- 
feitures. It  is  the  day  of  M^hich  the  court  practically  takes  pos- 
session of  the  assets  of  the  company  for  the  purpose  of  distribu- 
tion among  its  creditors,  and  consequently  is  the  date  on  which 
the  rights  of  creditors  should  be  ascertained  and  the  value  of 
their  claims  determined."  In  the  case  of  Gray  v.  Reynolds/^^  the 
court  said:  "The  company  became  insolvent  August  23,  1894. 
The  order  appointing  a  receiver  adjudges  that  upon  that  day 
the  company  -v^as  insolvent.  The  day  on  which  insolvency  oc- 
curred, as  adjudged  by  the  order  appointing  a  receiver,  fixes  the 
time  to  which  the  several  claims  of  creditors  must  be  referred  to 
adjustment. ' '  In  the  case  of  In  re  Equitable  Reserve  Fund  Life 
Ass'n.,^^^  the  court  said:  "The  holders  of  death  claims  must 
also  have  their  status  defined  as  to  the  date  of  the  commence- 
ment of  the  proceedings,  which  date  is  the -same,  I  believe,  as  the 
appointment  of  the  temporary  receiver.  Those  certificate  holders 
who  died  after  the  date  have  no  claims  upon  the  death  fund.'" 
This  rule  must  be  considered  settled.^^* 

558  Vanatta  v.  N.  J.  Mut.  Life  Ins.  Co.,  31  N.  J.  Eq.  15;  Stamm'v.  North- 
western M.  Ben.  Ass'n,  65  Mich.  317;  32  N.  W.  710.  As  to  other  questions 
see  Bliss  v.  Parks,  175  Mass.  539;  56  N.  E.  566. 

560  carr  v.  Hamilton,  129  U.  S.  252;  9  S.  C.  295;  Association  v.  Levy,  33 
La.  Ann.  1206. 

581  People  V.  Commercial  Alliance  Life  Ins.  Co.,  150  N.  Y.  95;  47  N.  E. 
968;  affg.  45  N.  Y.  Supp.  223;  17  App.  Div.  376. 

562    55  N.  J.  Eq.  501;  37  Atl.  461. 

653  131  N.  Y.  354. 

564  People  V.  Grand  Lodge  Empire  Order,  etc.,  156  N.  Y.  533;  51  N.  E. 
299;  Mayer  v.  Attorney  General,  32  N.  J.  Eq.  815;  Merrill  v.  Common- 
wealth Ins.  Co.,  171  Mass.  81;  50  N.  E.  519;  Commonwealth  v.  Massachu- 
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§  661.  Insolvent  Benefit  Societies. — When  a  corporation,  in 
the  nature  of  a  benefit  society,  ceases  to  do  business  because  of 
some  impediment,  as  for  example  being  refused  a  license  by  the 
State  in  which  it  was  incorporated,  it  cannot  organize  a  new 
company  and,  against  the  will  of  the  old  members,  use  the  en- 
dowment fund  to  obtain  reinsurance  of  the  old  members,  but 
on  application  of  such  old  members  or  parties  insured,  a  court 
of  equity  will  wind  up  the  affairs  of  the  old  company  and  compel 
the  distribution  of  such  fund  amt)ng  those  for  whose  benefit 
it  was  created.  In  such  a  case  in  Michigan,^^^  the  Supreme  Court 
of  the  State  said:  "My  opinion  is  that  no  assessments  could  le- 
gally be  made  by  the  board  of  trustees  for  the  purpose  of  paying 
losses  which  occurred  after  license  to  do  business  was  refused. 
The  inhibition  of  the  statute  extended  to  the  exercise  of  corporate 
functions  in  Michigan.  Its  proceedings  as  a  corporation  were  all 
rested,  and,  as  no  steps  were  taken  by  it  to  obtain  the  right  to  do 
business  any  longer,  but  on  the  contrary  it  abandoned  the  field, 
the  proceedings  to  close  up  its  affairs  should  date  from  that  time. 
The  members  were  entitled  to  their  distributive  share  of  the 
moneys  on  hand  from  that  time.  If  losses  occurred  prior  to  that 
time,  the  beneficiaries  are  entitled  to  precedence  and  payment 
of  their  policies  in  full  from  the  fund.  If  members  have  died 
since,  their  representatives  are  entitled  to  the  distributive  shares 
of  such  members."  ^^^  On  a  bill  filed  to  wind  up  an  insolvent 
benefit  society  the  holder  of  a  death  claim  has  such  an  interest  in 
the  property  that  he  may  file  a  cross-bill  to  prevent  the  misappli- 
cation of  a  trust  fund.^^'  A  beneficial  society  that  uses  to  its 
own  profits  funds  held  in  trust  to  await  the  results  of  litigation, 
such  funds  being  excess  dues  collected  from  members  is  a  trustee 
and  such  funds  are  trust  funds.^^*    As  the  obligation  to  pay  as- 

setts  Ins.  Co.,  119  Mass.  51;  Williams  v.  United  Reserve  Fund  Ass'n,  166 
Mass.  450;  44  N.  E.  342;  Attorney  General  v.  Accident  Ins.  Co.,  175  Mass. 
196;   55  N.  E.  890. 

565  stamm  v.  N.  "Western  Mut.  Ben.  Ass'n,  65  Mich.  317;  32  N.  W.  710. 

566  The  court  cite  as  to  jurisdiction:  Cramer  v.  Bird,  L.  E.  6  Eq.  143; 
In  re  Suburban  Hotel  Co.,  L.""R.  2  Ch.  App.  737;  Marr  v.  Bank  of  West 
Tennessee,  4  Coldw.  484;  Bradt  v.  Benedict,  17  N.  Y.  93;  Slee  v.  Bloom,  19 
Johns.  456.    See  also  Vanatta  v.  N.  Y.  Mut.  L.  Ins.  Co.,  31  N.  J.  Eq.  15. 

567  Wilber  v.  Torgerson,  24  111.  App.  119. 
568Herner  v.  Heinecke  (N.  J.  E.  &  A.),  98  Atl.  393. 
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sessments  to  a  benefit  society  is  not  absolute,  but  rests  only  upon 
upon  the  will  of  the  member,  there  generally  being  no  personal 
promise  to  pay,  when  the  organization  becomes  insolvent  the  col- 
lapse is  complete.  On  general  principles,  all  the  rules  applicable 
to  insolvent  corporations  apply  to  benefit  societies  and  regulate 
proceedings  against  them.^^^  The  Uniform  Fraternal  Beneficiary 
Society  Act  has  a  provision'"*  as  follows:  "No  application  for 
injunction  against,  or  p-roceedings  for  the  dissolution  of,  or  the 
appointment  of  a  receiver  for,  any  such  domestic  society  or 
branch  thereof  shall  be  entertained  by  any  co'urt  in  this  State 
unless  the  same  is  made  by  the  attorney  general."  Under  this 
provision  proceedings  for  the  appointment  of  a  receiver  for  a 
beneficiary  society  *must  originate  with  the  state. 

§  662.    The  Same  Subject — Receivers  of  Benefit  Societies.-^ 

The  same  principles  govern  in  proceedings  brought  for  the  ap- 
pointment of  receivers  for  benefit  societies  as  in  the  case  of  other 
corporations  or  associations.  It  has  been  said,^^^  that  equity 
will  restrain  a  benevolent  association  from  further  transacting 
its  business,  where  the  officers  of  the  association  have  been  guilty 
of  illegal  conduct  and  an  injunction  is  necessary  to  protect  the 
assets  from  further  illegal  management,  and  will  do  whatever  is 
necessary  to  protect  the  rights  of  the  parties.  In  another  case,''^ 
the  court  held  that  a  complaint,  alleging  that  the  association  was 
insolvent ;  that  its  assets  amounted  to  $1,000,000 ;  that  its  officers 
had  converted  $750,000  to  their  own  use,  placing  that  sum  in  the 
bank  under  the  control  of  the  officers  without  security  save  the 
money  so  deposited;  that  the  money  due  the  corporation  from 
branches  in  various  States  was  only  secured  by  indemnity  of  such 
irresponsible  bank,  and  that  the  chief  officers,  who  had  misappro- 
priated the  funds  and  whose  duty  it  was  to  call  meetings  of  the 
board  of  managers,  had  failed  to  do  so,  and  refused  to/  allow  the 

569  The  subject  of  what  constitutes  insolvency  is  fully  discussed  in  State 
V.  Bankers  Union,  71  Neb.  622;  99  N.  W.  531.  See  also  Betts  v.  Conn.  Ind. 
Ass'n,  71  Conn.  751;  41  Atl.  65;  Atty .-General  v  Bay  State  Ben.  Ass'n,  177 
Mass.  274;  54  N.  B.  551. 

570  Laws  of  Mo.  1911,  p.  295. 

57iPeltz  V.  Supreme  Chamber  Order  F.  U.  (N.  J.  E.),  19  Atl.  668. 
572  Supreme  Sitting  Order  of  Iron  Hall  v.  Baker,  134  Ind.  293;   33  N.  E. 
1128. 
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proceedings  to  be  published  as  required,  and  that  a  large  sum 
would  fall  due  upon  certificates  within  about  six  months  from  the 
filing  of  the  complaint,  states  ample  cause  for  the  appointment 
of  a  receiver.  In  other  cases,^''  receivers  had  been  appointed  for 
insolvent  societies  and  the  court  discussed  various  questions  aris- 
ing on  the  claims  of  certificate  holders  under  the  by-laws ;  but  in 
Pennsylvania,  the  Supreme  Court  held  "*  that  a  receiver  should 
not  be  appointed  for  a  benevolent  society  and  an  injunction  is- 
sued on  allegations  that,  at  an  illegal  meeting  and  in  the  absence 
of  a  majority  of  the  members,  certain  members  were  illegally 
expelled  and  that  the  new  officers,  coerced  or  misled  by  another 
defendant,  were  conducting  the  order  prejudicially  to  the  inter- 
ests of  plaintiff  and  the  order  at  large,  when  every  substantial 
averment  of  the  bill  is  denied  by  the  answer  and  not  overcome 
by  further  proof;  and  the  court  said  that,  although  the  whole 
scheme  of  the  order  might  be  utterly  worthless,  impracticable  and 
certain  to  end  in  disaster,  these  facts  constituted  no  ground  for 
appointing  a  receiver  at  the  instance  of  a  member  who  was  as 
much  in  fault  as  the  defendants.  And  it  is  no  ground  for  the 
dissolution  of  a  mutual  benefit  association  that  its  members,  in 
violation  of  its  by-laws,  deposed  its  president  irregularly,  and  the 
dissolution  of  the  association  was  not  affected  by  a  vote  in  favor 
thereof  passed  at  a  special  meeting  called  by  the  deposed  presi- 
dent.^'^ Within  a  comparatively  recent  period  receivers  have 
been  appointed  for  a  certain  class  of  endowment  orders  and  the 
courts  have  been  called  upon  to  decide  as  to  the  rights  of  the 
members  to  the  funds  accumulated  by  the  society.  In  one  case,^'' 
it  was  held  that  the  members  were  entitled  to  share  in  the  funds 
in  proportion  to  the  amount  paid  in  by  them  although  the  cer- 
tificates matured  in  twenty-eight  years  and  bound  each  member 
to  continue  his  assessments  during  that  period;  and  providing 

573  Chicago  Mutual  L.  Indemnity  Ass'n  v.  Hunt,  127  111.  257;  20  N.  E. 
55;  Burden  et  al.  v.  Mass.  Safety  Fund  Ass'n,  147  Mass.  3'60;  17  N.  E.  874; 
Fawcett  v.  Supreme  Sitting  Order  Iron  Hall,  64  Conn.  170;  29  Atl.  614. 
See  also  Atrup  v.  Tennessee  Mfg.  Co.  (Tenn.),  52  S.  W.  1093,  and  Poole  v. 
Supreme  Circle,  80  N.  J.  Eq.  259;   85  Atl.  433;   87  Atl.  1118. 

574Crombie  v.  Order  of  Solon,  157  Pa.  588;   27  Atl.  710. 

575  Industrial  Trust  Co.  v.  Greene,  17  R.  I.  586;   23  Atl.  914. 

576  In  re  Order  Fraternal  Guardian  (Appeal  of  Sheeler),  159  Pa.  St.  594; 
28  Atl.  482. 
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that,  if  the  member  should  comply  with  all  the  requirements  of 
the  association,  he  should,  at  the  end  of  three  and  one-half  years 
from  the  date  of  the  certificate,  receive  a  sum  not  exceeding  one- 
eighth  of  the  sum  mentioned  therein,  and  a  like  sum  at  the  end 
of  each  succeeding  three  and  one-half  years;  and  this,  although 
the  first  period  of  three  and  one-half  years  in  the  case  of  some 
of  the  certificate  holders  had  elapsed.  Generally  there  can  be 
no  recovery  for  loss  after  insolvency  is  decreed,^^''  and  death 
claims  have  no  priority  over  the  other  claims,  although  an  assess- 
ment has  been  called  to  pay  such  a  claim  when  the  latter  had 
not  been  actually  paid  before  insolvency.^'*  "Where  the  constitu- 
tion provided  that  the  assessments  should  be  applied  to  the  crea- 
tion of  two  distinct  funds,  one  of  which  was  a  death  fund  and 
the  other  a  reserve  fund,  and  that  no  death  claim  should  be  paid 
from  the  reserve  fund,  except  upon  a  contingency  which  never 
happened,  and  the  company  was  dissolved  and  a  receiver  ap- 
pointed; it  was  held,^'*  that  although  the  death  fund  was  not 
sufficient  to  pay  the  death  claims  in  full,  such  claimants  were  not 
entitled  to  share  in  the  reserve  fund;  that  such  reserve  fund 
should  be  applied,  first,  to  repay-  the  members  an  assessment  by 
order  of  the  court,  and  the  balance  should  be,  distributed  among 
ail  the  members  who  had  paid  all  assessments  up  to  the  com- 
mencement of  the'  suit.  The  court  also  held  that  the  time,  at 
which  to  determine  the  rights  of  the  members  to  share  in  the 
fund,  was  the  date  of  the  commencement  of  the  suit,  and  not 
the  date  of  the  dissolution.  The  rights  of  the  various  members 
upon  a  dissolution  of  the  associatiton  depend  somewhat  upon  the 
contract  into  which  they  entered.  As  a  general  rule  the  fund  will 
be  distributed  pro  rata  among  those  who  contributed  in  propor- 
tion to  the  amounts  respectively  paid  in.^*"     Where  a  general 

577  Reliance  Lumber  Co.  v.  Brown,  4  Ind.  App.  92;  30  N.  E.  625. 

578Ellerbe  v.  Farmers',  etc.,  Ass'n,  106  Mo.  13;  16  S.  W.  683;  EUerbe  v. 
United  Masonic,  etc.,  Ass'n,  114  Ma  501;  21  S.  W.  843;  Kentucky,  etc.,  Co. 
V.  Turner,  93  Ky.  461;  20  S.  W.  386;  In  re  Equitable  Reserve  Fund  L. 
Ass'n,  131  N.  y.  354;  30  N.  E.  114. 

579  In  re  Equitable  Reserve  Fund  Ass'n,  131  N.  Y.  354;  30  N.  E.  114; 
affg.  16  N.  Y.  Supp.  80. 

580  In  re  Equitable  Reserve  Fund  Ass'n,  131  N.  Y.  354;  30  N.  E.  114; 
Fogg  V.  Sup.  L.  Order  of  Golden  Lion,  156  Mass.  431;  33  N.  E.  692;  Burden 
V.  Mass.,  etc.,  Ass'n,  147  Mass.  360;  Wardle  v.  Townsend,  75  Mich.  385;  42 
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receiver  has  been  appointed  for  an  insolvent  benefit  association, 
the  court  will  order  the  funds  held  by  an  auxiliary  receiver,  ap- 
pointed for  branches  within  its  jurisdiction,  to  be  turned  over  to 
the  general  receiver,  and  that,  too,  although  the  rules  of  the  so- 
ciety provided  for  the  control  of  the  reserve  fund  by  such  local 
branches.^*^  "Where  the  officers  and  directors  of  a  mutual  assess- 
ment association,  which  was  engaged  in  issuing  wagering  policies, 
appropriated  to  their  own  use  tl^e  funds  collected  from  assess- 
ments and  dues  instead  of  applying  them  to  the  payment  of  death 
losses,  it  was  held  that  the  receiver  could  recover  such  assess- 
ments so  appropriated  from  the  officers  and  directors  jointly.^*^ 
And  the  directors  of  an  unincorporated  association  are  personally 
liable  for  any  deficiency  that  occurs  because  of  their  conversion 
of  funds  applicable,  according  to  the  by-laws,  for  the  payment  of 
a  certain  death  loss,  if  they  divert  the  same  to  the  payment  of  ^ 
other  claims.^^^  When  a  receiver  is  appointed  the  right  of  officers 
to  salary  ceases.^^*  Where  the  papers,  books,  etc.,  of  a  fraternal 
society  are  brought  into  a  State,  the  courts  of  such  States. can 
appoint  a  receiver.'*^  It  has  been  said  that  a  fraternal  beneficiary 
association  is  in  the  nature  of  a  trust  and  a  court  of  equity  in  the 

N.  W.  950;  In  re  Fraternal  Guardians,  159  Pa.  St.  594;  28  Atl.  482;  ■Wil- 
liams V.  United  R.  F.  Ass'n,  166  Mass.  450;  44  N.  E.  342;  In  re  Order  Fra- 
ternal Guardians,  159  Pa.  St.  594;  28  Atl.  482;  Boston,  etc.,  R.  Co.  v.  Mer- 
cantile, etc.,  Co.,  82  Md.  535;  34  Atl.  778;  38  L.  R.  A.  97  and  note;  In  re 
Wisconsin,  etc.,  Co.,  101  Wis.  1;  76  N.  W.  775;  42  L.  R.  A.  300  and  note. 

581  Farley  v.  Talbee,  55  Fed.  892;  Ware  v.  Supreme  Sitting  Order  of 
Iron  Hall  (N.  J.  E.),  28  Atl.  1041.  But  see  to  the  contrary  Lindquist  v. 
Glines,  3  Misc.  R.  514;  23  N.  Y.  Supp.  272;  Fawcett  v.  Supreme  Sitting, 
etc..  Conn.,  29  Atl.  614.  And  in  Wiener  v.  Sturglss,  79  Md.  271;  29  Atl.  613, 
it  was  held  that  the  receivers  appointed  for  the  general  body  in  the  State 
must  show  that  the  property  belonged  to  the  main  body,  and  not  to  the 
local  branch,  in  an  application  to  have  the  property  in  the  hands  of  a 
receiver  for  such  local  branch  turned  over  to  them. 

582  Appeal  of  McCarty,  110  Pa.  St.  379;  4  Atl.  925. 

583  Hammerstein  v.  Parsons,  38  Mo.  App.  332.  As  to  other  questions 
see  Commonwealth  v.  Order  Solon,  193  Pa.  St.  240;  44  Atl.  327;  Garham 
v.  Mut.  Aid  Soc,  161  Mass.  357;  37  N.  E.  447;  Sherman  v.  Harbin,  125  la, 
174;  100  N.  W.  629;  State  Investment  Co.  v.  Superior  Court,  101  Cal.  135; 
35  Pac.  549. 

85*  Law  V.  Waldron,  230  Pa.  458;  79  Atl.  647. 

855  Starr  v.  Bankers  Union,  81  Neb.  377;  116  N.  W.  61. 
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ease  of  insolvency,  or  where  the  business  is  impracticable,  may 
appoint  areceiver.^*^ 

§  663.  On  Dissolution  of  a  Mutual  Insurance  Company  Surplus 
Assets  After  Creditors  Are  Paid  Vests  in  State. — When  a  disso- 
lution of  a  mutual  insurance  company  has  been  decreed  by  a  court 
of  competent  jurisdiction,  its  assets  remaining  after  paying  all 
liabilities  against  the  company  vest  in  the  State,  as  such  corpora- 
tion has  no  stockholders,  and  its  original  corporators  cannot  be 
regarded  as  such.^*'  It  is  questionable  whether  this  is  right  on 
principle;  it  is  certainly  reasonable  to  say  that  the  persons  con- 
tributing the  funds,  or  who  at  the  time  of  dissolution  were  policy 
holders,  and  therefore  stockholders,  are  entitled  to  the  surplus 
remaining  after  debts  are  paid.^**  Under  the  English  Literary 
and  Scientific  Institution  Act  on  the  dissolution  of  a  literary  so- 
ciety its  property  will  be  given  to  some  kindred  institution  as 
prescribed  by  the  act.^*^ 

856  Dill  V.  Supreme  Lodge  K.  of  H.,  226  Fed.  807. 

587Titcomb  v.  Keimebunk  M.  F.  Ins.  Co.,  79  Md.  315;  A  Atl.  732;  4  N. 
Eng.  411. 

58S  Carlton  v.  Southern  Mut.  Ins.  Co.,  72  Ga.  371. 
689  In  re  Bristol  Athenaeum,  L.  R.  43  Oh.  D.  236. 
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APPENDIX. 

MORTALITY  AND  COMPOUND  INTEREST  AND  DISCOUNT 

TABLES. 


Table  A. — Comparison  of  the  Carlisle,  Actuaries  or  17  olfiees, 
American  Experience  and  English,  Life  Tables  in 
respect  to  number  living  and  dying  at  certain  ages 
from  1  to  100. 

Table  B. — Comparison  of  Northampton,  Carlisle,  Actuaries  or 
17  offices,  American  Experience,  English  Life,  and 
30  American  Offices  Tables,  showing 'Expectancy  of 
life  by  each  at  ages  from  1  to  100. 

Note. — For  statement  of  origin,  etc.,  of  these  various  Mortality  Tables,  see 
note  to  §  26,  ante. 

Table  C. — National  Fraternal  Congress,  Table  of  Mortality,  show- 
ing number  living  and  dying  at  ages  20  to  98,  with 
cost  of  insurance  and  expectation  of  life  at  various 
ages. 

Table  D. — Compound  Interest  Table,  showing  the  sum  to  which 
one  dollar  will  amount  to  in  a  given  number  of  years 
not  exceeding  forty,  at  a  given  rate  of  compound 
interest. 

Table  E. — Compound  Interest  Table,  showing  the  sum  to  which 
one  dollar  per  annum  paid  in  advance  at  the  begin- 
ning of  each  year  will  amount  to  in  a  given  number 
of  years  not  exceeding  forty,  at  a  given  rate  of  com- 
pound interest. 

Table  P. — Compound  Discount  Table,  showing  the  present  value 
of  one  dollar  to  be  received  at  the  end  of  any  num- 
ber of  years  not  exceeding  forty,  at  a  given  rate  of 
compound  interest. 

Table  G. — Compound  Discount  Table,  showing  the  present  value 
of  an  annuity  of  one  dollar  per  year  payable  at  the 
end  of  each  year  for  any  number  of  years  not  exceed- 
ing forty,  at  a  given  rate  of  compound  interest. 


Explanation  of  Signs  in  Table  A. 

X.    denotes  the  age  to  which  the  statistics  given  in  the  same  line 

apply. 
Ix.  denotes  the  number  of  persons  living  at  the  ages  respectively 

given  on  the  same  line  in  the  left  hanH  column  marked  x. 
dx.  denotes  the  number  of  deaths  at  the  ages  given  respectively 

on  the  same  line  in  the  left  hand  corner  marked  x. 
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TABLE  A.— COMPARISON  OF  DIFFERENT  LIFE.  TABLES. 

Age 

Carlisle, 

Actuaries 
or  17 
Offices 

Am.  Exper. 

English  Life  Table  No.  3. 

X. 

; . 

d  . 

I  . 

I  . 

Males,  I  . 

d  . 

Fem.  ;  . 

d  . 

X 

X 

X 

X 

X 

X 

X 

X 

0 

10,000 

1,539 

511,745 

83,719 

488,255 

65,774 

1 

8,461 

682 

428,026 

27,521 

422,481 

26,159 

2 

7,779 

505 

400,505 

14,215 

396,322 

14,023 

3 

7,274 

276 

386,290 

9,213 

382,299 

9,243 

4 

6,998 

201 

377,077 

6,719 

373,056 

6,596 

5 

6,797 

121 

370,358 

5,033 

366,460 

4,866 

6 

6,676 

82 

365,325 

.3,953 

361,594 

3,815 

7 

6,594 

58 

361,372 

3,310 

357,779 

3,249 

8 

6,536 

43 

358,062 

2,734 

354,530 

2,724 

9 

6,493 

33 

355,328 

2,297 

351,806 

2,328 

10 

6,460 

29 

100,000 

100,000 

353,031 

1,983 

349,478 

2,045 

11 

6,431 

31 

99,324 

99,251 

351,048 

1,776 

347,433 

1,861 

12 

6,400 

-    32 

98,650 

98,505 

349,272 

1,666 

345,572 

1,765 

13 

6,368 

33 

97,978 

97,762 

347,606 

1,637 

343,807 

1,745 

14 

6,335 

35 

97,307 

97,022 

345,969 

1,679 

342,062 

1,789 

15 

6,300 

39 

96,636 

96,285 

344,290 

1,781 

340,273 

1,888 

16 

6,261 

42 

95,965 

95,550 

342,509 

1,928 

338,385 

2,029 

17 

6,219 

43 

95,293 

94,818 

340,581 

2,112 

336,356 

2,205 

18 

6,176 

43 

94,620 

94,089 

338,469 

2,320 

334,151 

2,400 

19 

6,133 

43 

93,945 

93,362 

336,149 

2,541 

331,751 

2,609 

20 

6,090 

43 

93,268 

92,637 

333,608 

2,764 

329,142 

2,819 

21 

6,047 

42 

92,588 

91,914 

330,844 

2,801 

326,323 

2,867 

22 

6,005 

42 

91,905 

91,192 

328,043 

2,836 

323,456 

2,912 

23 

5,963 

42 

91,219 

^90,471 

325,207 

2,868 

320,544 

2,952 

24 

5,921 

42 

90,529 

89,751 

322,339 

2,897 

317,592 

2,989 

25 

5,879 

43 

89,835 

89,032 

319,442 

2,926 

314,603 

3,024 

26 

5,836 

43 

89,137 

88,314 

316,516 

2,954 

311,579 

3,055 

27 

5,793 

45 

88,434 

87,596 

313,562 

2,981 

308,524 

3,084 

28 

5,748 

50 

87,726 

86,878 

310,581 

3,009 

305,440 

3,112 

29 

5,698 

56 

87,012 

86,160 

307,572 

3,038 

302,328 

3,138 

30 

5,642 

57 

86,292 

85,441 

304,534 

3,068 

299,190 

3,163 

31 

5,585 

57 

85,565 

84,721 

301,466 

3,110 

296,027 

3,187 

32 

5,528 

56 

84,831 

84,000 

298,366 

3,134 

292,840 

3,209 

33 

5,472 

55 

84,089 

83,277 

295,232 

3,171 

289,631 

3,233 

34 

5,417 

55 

83,339 

82,551 

292,061 

3,211 

286,398 

3,255 

35 

5,362 

55 

82,581 

81,822 

288,850 

3,254 

283,143 

3,279 

36 

5,307 

56 

■  81,814 

81,090 

285,596 

3,300 

279,864 

3,301 

37 

5,251 

57 

81,038 

80,353 

282,296 

3,352 

276,563 

3,326 

38 

5,194 

58 

80,253 

79,611 

278,944 

3,406 

273,237 

3,350 

39 

5,136 

61 

79,458 

78,862 

275,538 

3,465 

269,887 

3,376 

40 

5,075 

66 

78,653 

78,106 

272,073 

3,529 

266,511 

3,402 

41 

5,009 

69 

77,838 

77,341 

268,544 

3,596 

263,109 

3,431 

42 

4,940 

71 

77,012 

76,567 

264,948 

3,668 

259,678 

3,459 

43 

4,869 

71 

76,173 

75,782 

261,280 

3,746 

256,219 

3,490 

44 

4,798 

71 

75,316 

74,985 

257,534 

3,826 

252,729 

3,522 

45 

4,727 

70 

74,435 

74,173 

253,708 

3,912 

249,207 

3,555 

46 

4,657 

69 

73,526 

73,345 

249,796 

4,001 

245,652 

3,591 

47 

4,588 

67 

72,582 

72,497 

245,795 

4,095 

242,061 

3,627 

48 

4,521 

6? 

71,601 

71,627 

241,700 

4,192 

238,434 

3,665 

49 

4,458 

61 

70,580 

70,731 

237,508     4,292 

234,769 

3,705 

1618 
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TABLE  A.— COMPARISON  OF  DIFFERENT  LIFE  TABLES.— Contd. 


Age 

Carlisle. 

Actuaries 
or  17 
Offices 

Am.  Exper. 

English  Life  Table  No.  8. 

X. 

I  . 

d  . 

I  . 

; . 

.Males,  I 

d  . 

Fern.  I  . 

d  . 

X 

X 

X 

X 

X 

X 

X 

X 

50 

4,397 

59 

69,517 

69,804 

233,216 

4,395 

231,064 

3.746 

51 

4,338 

62 

68,409 

68,842 

228,821 

4,626 

227,318 

3,788 

52 

4,276 

65 

67,253 

67,841 

224,195 

4,758 

223,530 

3,832 

53 

4,211 

68 

66,046 

'  66,797 

219,437 

4,885 

219,698 

3,876 

54 

4,143 

70 

64,785 

65,706 

214,552 

5,013 

215,822 

4,246 

55 

4,073 

73 

63,469 

64,563 

239,539 

5,144 

211,576 

4,439 

56 

4,000 

76 

'.  62,094 

63,364 

204,395 

5,281 

207,137 

4,628 

57 

3,924 

82 

60,658 

62,104 

199,114 

5,428 

202,509 

4,817 

58 

3,842 

93 

59,161 

60,779 

193,686 

5,584 

197,692 

5,009 

59 

3,749 

106 

67,^00 

59,385 

188,102 

5,752 

192,683 

5,206 

60 

3,643 

122 

55,973 

57,917 

182,350 

5,929 

187,477 

5,409 

61 

3,521 

126 

54,275 

56,371 

176,421 

6,118 

182,068 

5,619 

62 

3,395 

127 

52,505 

54,743 

170,303 

6,314 

176,449 

5,835 

63 

3,268 

125 

50,661 

53,030 

163,989 

6,515 

170,614 

6,057 

64 

3,143 

125 

48,744 

51,230 

157,474 

6,720 

164,557 

6,282 

65 

3,018 

124 

46,754 

49,341 

150,754 

6,921 

158,275 

6,509 

66 

2,894 

123 

44,693 

47,361 

143,833 

7,115 

151,766 

6,731 

67 

2,771 

123 

•42,565 

45,291 

136,718 

7,297 

145,035 

6,947 

68 

2,648 

123 

40,374 

43,133 

129,421 

7,458 

138,088 

7,149 

69 

2,525 

124 

38,128 

40,890 

121,963 

7,593 

130,939 

7,332 

70 

2,401 

124 

35,837 

38,569 

114,370 

7,695 

123,607 

•  7,'489 

71 

2,277 

134 

33,510 

36,178 

106,675 

7,756 

116,118 

.7,613 

72 

2,143 

146 

31,159 

33,730 

98,919 

7,770 

108,505 

7,698 

73 

1,997 

156 

28,797 

31,243 

91,149 

7,733 

100,807 

7,736 

74 

1,841 

166 

26,439 

28,738 

83,416 

7,639 

93,071 

7,724 

75 

1,675 

160 

24,100 

26,237 

75,777 

7,483 

85,347 

7,653 

76 

1,515 

156 

21,797 

23,761 

68,294 

•  7,268 

77,694 

7,521 

77 

1,359 

146 

19,548 

21,330 

61,026 

6,990 

70,173 

7,329 

78 

1,213 

132 

17,369 

18,961 

54,036 

6,655 

62,844 

7,071 

79 

1,081 

128 

15,277 

16,670 

47,381 

6,266 

55,773 

6,755 

80 

953 

116 

13,290 

14,474 

41,115 

5,832 

49,018 

6,382 

81 

837 

112 

11,424 

12,383 

35,283 

5,361 

42,636 

5,959 

82 

725 

102 

9,694 

10,419 

29,922 

4,862 

36,677 

5,496 

83 

623 

94 

8,112 

8,603 

25,060 

4,349 

31,181 

5,003 

84 

529 

84 

6,685 

6,955 

20,711 

3,834 

26,178 

4,490 

85 

445 

78 

5,417 

5,485 

16,877 

3,328 

21,688 

3,972 

86 

367 

71 

4,306 

4,193 

13,549 

2,840 

17,716 

3,458 

87 

296 

64 

3,348 

3,079 

10,709 

2,384 

14,258 

2,962 

88 

232 

51 

2,537 

2,146 

8,325 

1,965 

11,296 

2,494 

89 

181 

39 

1,864 

1,402 

6,360 

1,590 

8,802 

2,063 

90 

142 

37 

1,319 

847 

■   4,770 

1,260 

6,739 

1,673 

91 

105 

30 

892 

462 

3,510 

979 

5,066 

1,331 

92 

75 

21 

570' 

216 

2,531 

744 

3,735 

1,037 

93 

54 

14 

339 

79 

1,787 

553 

2,698 

790 

94 

40 

10 

184 

21 

1,234 

401 

1,908 

588 

95 

30 

7 

89 

3 

833 

285 

1,320 

428 

96 

23 

5 

37 

548 

196 

892 

304 

97 

18 

4 

13 

352 

132 

588 

210 

98 

14 

3 

4 

220 

86 

378 

142 

99 

11 

2 

1 

134 

55 

236 

92 

100 

9 

2 

79 

33 

144 

59 

Beyond'lOO  years:  Carlisle,  Ix,  7,  5, 3, 1.  ,  English,  No.  3,  Males,  I  ,  46, 25, 14,  7, 4, 2, 1. 

X 

"      "  Females,  Z  ,  85,  49,  27,  15,  8,  4,  2,1.  1619 
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TABLE  B.— EXPECTATION  OF  LIFE  BY  VARIOUS  TABLES- 
YEARS  AND  DECIMALS. 


Age 

.North- 

Carlisle. 

Actuaries 
or 

Am. 

English  Life,  No.  3. 

30  Am. 

Offices. 

, 

X. 

ampton. 

17  Offices. 

Exper. 

Males. 

Females. 

Males. 

Females 

0 

25.18 

38.72 

39,91 

41,85 

1 

32.74 

44.68 

46.65 

47,31 

2 

37.79 

47.55 

48.83 

49.40 

3 

39.55 

49.82 

49.61 

50.20 

4 

40.58 

50.76 

«|  49.81 

50.43 

5 

40.84 

51.25 

49.71 

50*33 

6 

41.07 

51.17 

49'.  39 

50.00 

7 

41.03 

50.80 

48.92  . 

49.53 

8 

40.79 

50.24 

48  .-37 

48.98 

9 

40.36 

49.57 

47.74 

48.35 

10 

39.78 

48.82 

48.36 

48.72 

47.05 

47.67 

49.99 

48.05 

11 

39.14 

48.04 

47.68 

48.08 

46.31 

46.95 

49.32 

47.21 

12 

38.49 

47.27 

47.01 

47.45 

45.54 

46.20 

48,64 

46.40 

13 

37.83 

46.51 

46.33 

46.80 

44.76 

45.44 

47.95 

45.64 

14 

37.17 

45.75 

45.64 

46.16 

43.97 

44,66 

47.26 

44.91 

15 

36.51 

45.00 

44.96 

45.50 

■  43 . 18 

43,90 

46.57 

44.19 

16 

35.85 

44.27 

44.27 

44.85 

42,40 

43,14 

45.88 

43,48 

17 

35.20 

43.57 

43.58 

44.19 

41.64 

42.40 

45.18 

42.79 

18 

34.58 

42.87 

42,88 

43.53 

40.90 

41.67 

44.48 

42.12 

19 

33 .69 

42.17 

42.19 

42.87 

40.17 

40.97 

43.78 

41.46 

20 

33.43 

41.46 

41.49 

42.20 

39.48 

40.29 

43.07 

40,82 

21 

32.90 

40.75 

40.79 

41.53 

38.80 

39.63 

42.36 

40.19 

22 

32.39 

40.04 

40.09 

40.85 

38.13 

38.98 

41.65 

39.56 

23 

31.88 

39.31 

39.39 

40.17 

37.46 

38.33 

40.93 

38,96 

24 

31.36 

38.59 

38.68 

39.49 

36.79 

37.68 

40.21 

38.38 

25 

30.85 

37.86 

37.98 

38.81 

36.12 

37.04 

39.49 

37.80 

26 

30.33 

37.14 

37.27 

38.12 

35.44 

36.39 

38.77 

37.23 

27 

29.82 

36.41 

36.56 

37.43 

34.77 

35.75 

38.04 

36.66 

28 

29.30 

.35.69 

35.86 

36.73 

34.10 

35. 10 

37.31 

36,08 

29 

28.79 

35.00 

35.15 

36.03 

33,43 

34.46 

36.58 

35.49 

30 

28.27 

34.34 

34.43 

35,33 

32.76 

33.81 

35.85 

34.89 

31 

27.76 

33.68 

33,72 

34,63 

32.09 

33.17 

35.12 

34.29 

32 

27.24 

33,03 

33,01 

33,92 

31,42 

32.53 

32.38 

33.09 

33 

26.72 

32.36 

32.30 

33,21 

30,74 

31.88 

33.65 

33.06 

34 

26.20 

31.68 

31.58 

32,50 

30,07 

31.23 

32.91 

32.42 

35 

25.68 

31.00 

30,87 

31.78 

29.40 

30.59 

32.17 

31.78 

36 

25.16 

30,32 

30,15 

31.07 

28,73 

29,94 

31.43 

31.13 

37 

24.64 

29,64 

29.44 

30.35 

28,06 

29,29 

30.70 

30.47 

38 

24.12 

28.96 

28.72 

29.62 

27,39 

28,64 

29.96 

29,81 

39 

23,60 

28,28 

28.00 

28,90 

26.72 

27.99 

29.22 

29,16 

40 

23.08 

27,61 

27.28 

28.18 

26,06 

27.34 

28.48 

28,48 

41 

22.56 

26.97 

26.56 

27.45 

25,39 

26.69 

27.75 

27.82 

42 

22.04 

26,34 

25.84 

26,72 

24,73 

26.03 

27.01 

27,15 

43 

21.54 

25,71 

25,12 

26.00 

24,07 

25.38 

26,28 

26.45 

44 

.21.03 

25.09 

24,40 

25,27 

23.41 

24.72 

25.55 

25,74 

45 

20.52 

24.46 

23.69 

24,54 

22,76 

24.06 

24.82 

2^,02 

46 

20.02 

23,82 

22.97 

23.81 

22,11 

23,40 

24,09 

24,30 

47 

19.51 

23,17 

22,27 

23,08 

21,46 

22,74 

23,38 

23,57 

48 

19.00 

22.50 

21,56 

22,36 

20,82 

22.08 

22,66 

22.83 

49 

18.49 

21.81 

20,87 

21,63 

20,17 

21.42 

21.95 

22.08 

1620 
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TABLE  B.— 

EXPECTATION  OF  LIFE  BY  VARIOUS  TABLES 

TABLES  AND 

DECIMALS.— Continued. 

Age 

North- 

Carlisle. 

Actuaries 
or 

Am. 

English  Life  No.  3. 

30  Am. 

Offices. 

X. 

ampton. 

17  Offices. 

Exper. 

Males. 

Females. 

Males. 

Females 

50 

17.99 

21.11 

20.18 

20.91 

19.54 

20.75 

21,24 

21.33 

51 

17.50 

20.39 

19.50 

20. 20' 

18.90 

20.09 

20.54 

20.59 

52 

17.02 

19.68 

18.82 

19.49 

18,28 

19.42 

19.84 

19.87 

53 

16,54 

18.97 

18.16 

18.79 

17.67 

18,75 

19.15 

19.15 

54 

16.06 

18.28 

17.50 

18.09 

17.06 

18,08 

18.47 

18.44 

55 

15.58 

17.58 

16.86 

17.40 

16.45 

17,43 

17,80 

17.73 

56 

15.10 

16.89 

16.22 

16.72 

15.86 

16,79 

17.13 

17.03 

57 

14.63 

16.21 

15.59 

16.05 

15.26 

16.17 

16.47 

16.35 

58 

14.15 

15.55 

14.97 

15,39 

14.68 

15,55 

15.83 

15.67 

59 

13.68 

14,92 

14.37 

14,74 

14.10 

14.94 

15.19 

15.02 

GO 

13.21 

14.34 

13,77 

14.10 

13.53 

14.34 

14.56 

14.37 

61 

12.75 

13,82 

13.18 

13.47 

12.96 

13.75 

13.94 

13.73 

62 

12.28 

13.31 

12.61 

12.86 

12,41 

13.17 

13.34 

13.10 

63 

11.81 

12.81 

12.05 

12.26 

11,87 

12,60 

12.74 

12.49 

64 

11.35 

12.30 

11.51 

11.67 

11.34 

12.05 

12.16 

11.90 

65 

10.88 

11.79 

10.97 

11.10 

10.82 

11,51 

11.60 

11.31 

66 

10.42 

11.27 

10.46 

10,54 

10.32 

10.98 

11.04 

10.74 

67 

9.96 

10.75 

9.96 

10,00 

9.83 

10.47 

10.50 

10.19 

68 

9.50 

10,23 

9.47 

9,47 

9.36 

9.97 

9.97 

9.65 

69 

9.05 

9.70 

9.00 

8,97 

8.90 

9.48 

9.46 

9.13 

70 

8.60 

9.18 

8.54 

8,48 

8.45 

9.02 

8.97 

8.62 

71 

8.17 

8.65 

8.10 

8.00 

8.03 

8,57 

8.49 

8.13 

72 

7.74 

8.16 

7.67 

7,55 

7.62 

8,13 

8.02 

7.65 

73" 

7.33 

7,72 

7.26 

7,11 

7,22 

7,71 

7.57 

7,20 

74 

6.92 

7,33 

6,86 

6,68 

6.85 

7,31 

7.14 

6.76 

75 

6.54 

7.01 

6,48 

6,27 

6.49 

6.93 

6.72 

6.34 

76 

6.18 

6.69 

6,11 

5,88 

6,15 

6.56 

6,32 

5,93 

77 

5.83 

6.40 

5.76 

5,49 

5,82 

6.21 

5,93 

5,55 

78 

5.48 

6.12 

5.42 

5.11 

5,51 

5,88 

5,57 

5,18 

79 

5.11 

5.80 

5.09 

4.74 

5,21 

5,56 

5.21 

4,82 

80 

4.75 

5.51 

4.78 

4,39 

4,93 

5,26 

4.87 

4.49 

81 

4.41 

5.21 

4,48 

4,05 

4,66 

4.98 

4.55 

4,17 

82 

4.09 

4,93 

4,18 

3,71 

4.41 

4,71 

4.24 

3,88 

83 

3.80 

4,65 

3,90 

3,39 

4.17 

4,45 

3.95 

3,59 

84 

3,58 

4,39 

3,63 

3.08 

3.95 

4,21 

3.67 

3,33 

85 

3,37 

4,12 

3,36 

2.77 

3.73 

3,98 

3.40 

3,08 

86 

3,19 

3,90 

3,10 

2.47 

3.53 

3.76 

3.14 

2,84 

-87 

3.01 

3.71 

2,84 

2.18 

3,34 

3.56 

2.89 

2,62 

88 

2.86 

3.59 

2.59 

1,91 

3.16 

3.36 

2,64 

2,42 

89 

2.66 

3.47 

2.35 

1,66 

3.00 

3.18 

2,39 

2.23 

90 

2.41 

3.28 

2,11 

1,42 

2,84 

3.01 

2,17 

2.05 

91 

2.09 

3,26 

1,89 

1.19 

2.69 

2,85 

1,98 

1,89 

92 

1.75 

3.37 

1,67 

.98 

2.55 

2,70 

1,81 

1,73 

93 

1.37 

3.48 

1,47 

.80 

2.41 

2.55 

1,64 

1,59 

94 

1.05 

3.53 

1,28 

.64 

2.29 

2.42 

1.49 

1,46 

95 

.75 

3.53 

1.12 

.50. 

2.17 

2,29 

1.34 

1,34 

96 

.50 

3.46 

.99 

2.06 

2,17 

1,18 

1.23 

97 

3.28 

.89 

1.95 

2,06 

1,03 

1.09 

98 

3.07 

.75 

1.85 

1.96 

■.83 

.93 

99 

2.77 

.50 

1.76 

1.86 

.50 

.50 

100 

2.28 

1.68 

1.76 
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TABLE  C— NATIONAL  FRATERNAL  CONGRESS  TABLE  OF 
MORTALITY. 


Number 

Number 

Yearly 

Yearly 

Yearly 

Expec- 

Average 

of 

of 

Probability 

Insurance 

Cost  dis- 

tation of 

Duration 

Age 

Living 

Dying 

of  Dying 

Cost  per 

$i,ooa 

counted  at 
4  per  cent. 

Life 

of  Life 

20 

100000 

500 

.0050000 

5.000 

4.808 

45.6 

49.7 

21 

99500 

501 

.0050352 

5.035 

4.841 

44.9 

48.8 

22 

98999 

502 

.0050708 

5.071 

4.876 

44.1 

47.9 

23 

98497 

503 

.0051068 

,5.107 

4.911 

43.3 

47.0 

24 

97994 

505 

.0051534 

5.154 

4.956 

42.5 

46.1 

2i 

97489 

507 

.0050206 

6.201 

5.001 

41.8 

45.2 

26 

96982 

510 

.0052587 

5.259 

5.057 

41.0 

44.3 

27 

96472 

513 

.0053176 

5.318 

5.113 

40.2    ' 

43.4 

28 

95957 

517 

.0053877 

5.388 

5.181 

39.4 

42.5 

29 

95442 

"  522 

.0054693 

5.469 

5.259 

38.6 

41.6 

30 

94920 

527 

.0055520 

5.552 

5.338 

37.8 

40.7 

31 

94393 

533 

.0056466 

5.647 

5.430 

37.0 

39.8 

32 

93860 

540 

.0057532 

5.753 

5.532 

36.2 

38.9 

33 

93320 

548 

.0058723 

5.872 

5.646 

35.4 

38.0 

34 

92772 

557 

.0060040 

6.004 

5.773 

34.6 

37.1 

35 

92215 

567 

.0061487 

6.149 

5.912 

33.9 

36.2 

36 

91648 

578 

.0063067 

6.307 

6.064 

33.1 

35.3 

37 

91070 

591 

.  .0064895 

6.490 

6.249 

32.3 

34.4 

38 

90479 

606 

.0066977 

6.698 

6.410 

31.5 

,33.5 

39 

89873 

622 

.0069209 

6.920 

6.655 

30.7 

32.6 

40 

89251 

640 

.0071708 

7.171 

6.895 

29.9 

31.7 

41 

88611 

660 

.0074483 

7.448 

7.162 

29.1 

30.9 

42 

87951 

683 

.0077657 

7.766 

7.467 

28.3 

30.0 

43 

87268 

708 

.0081129 

8.113 

7.801 

27.5 

29.1 

44 

86560 

734 

.0084797 

8.480 

8.154 

26.8 

28.2 

45 

85826 

761 

.0088668 

8.867 

8.526 

26.0 

27.4 

46 

85065 

790 

.0092870 

9.287 

8.930 

25.2 

26.5 

47 

84275 

822 

.0097538 

9.754 

9.379 

24.4 

25.6 

48 

83453 

857 

.0102693 

10.269 

9.874 

23.7 

24.8 

49 

82596 

894 

.0108238 

10.824 

10.408 

22.9 

23.9 

50 

81702 

935 

.0114440 

11.444 

11.004 

22.2 

23.1 

51 

80767 

981 

.0121460 

12.146 

11.679 

21.4 

22.2 

52 

79786 

1029 

.0128970 

12.897 

12.400 

20.7 

21.4 

53 

78757 

1083 

.0137512 

13.751 

13.222 

19.9 

20.6 

54 

77674 

1140 

.0146767 

14.677 

14.112 

19.2 

19.8 

55 

76534 

1202 

,0157054 

15.705 

15.101 

18.5 

19.0 

56 

75332 

1270 

.0168587 

16.859 

16.211 

17.8    • 

18.2 

57 

74062 

1342 

.0181200 

18.120 

17.423 

17.1 

17.4 

58 

72720 

1418 

.0194994 

19.499 

18.749 

1^.4 

16.6 

59 

71302 

1501 

. 0210513 

21.051 

20.241 

15.7 

15.8 

60 

69801 

1588 

.0227504 

22.750 

21.875 

15.0 

15.1 
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TABLES  OF  MOETALITY. 


NATIONAL  FRATERNAL  CONGRESS  TABLE  OF  MORTALITY- 
CONTINUED. 


Number 

?^umber 

Yearly 

Yearly 

Yearly 

i^xpec- 

Average 

of 

of 

Probability 

Insurance 

Cost  dis- 

tation of 

Duration 

Age 

Living 

Dying 

of  Dying 

Cost  per 
$1,000 

counted  at 
4  per  cent. 

Life 

of  Life 

61 

68213 

1681 

.0246434 

24.643 

23.695 

14.4 

14.4 

62 

66532 

1778 

.0267240 

26.724 

25.696 

13.7 

13.6 

63 

64754 

1880 

.0290330 

29.033 

27.916 

13.1 

12.9 

64 

62874 

1985 

.0315711 

31.571 

30.357 

12.4 

12.2 

65 

60889 

2094 

.0343904- 

34.390 

33.067 

11.8 

11.6 

66 

58795 

2206 

.0375202 

37.520 

36.077" 

11.2 

10.9 

67 

56589 

2318 

.0409620 

40.962 

39.387 

10.7 

10.3 

68 

54271 

2430 

.0447753 

44.775 

43.053 

10.1 

9.7 

69 

51841 

2539 

.0489767 

'48.977 

47.093 

9.5 

9.1 

70 

49302 

2645 

.0536489 

53.649 

51.586 

9.0 

8.5 

71 

46657 

2744 

.0588122 

58.812 

56 . 550 

8.5 

7.9 

72 

43913 

2832 

.0644912 

64.491 

62.011 

8.0 

7.4 

73 

41081 

2909 

.0708113 

70.811 

68.087 

7.5 

6.9 

74 

38172 

2969 

.0777795 

77.789 

74.788 

7.0 

6.4 

75 

35203 

3009 

.0854757 

85.476 

82.198 

6.6 

6.0 

76 

32194 

3026 

.0939927 

93.993 

90.377 

6.2  . 

5.5 

77 

29168 

3016 

. 1034010 

103.401 

99.424 

5,7 

5.1 

78 

26152 

2977 

.1138345 

113.835 

109.457 

5.3 

4.7 

79 

23175 

2905 

. 1253506 

125.351 

120.520 

5.0 

4.3 

80 

20270 

2799 

. 1380858 

138.086 

132.775 

4.6 

4.0 

81 

17471 

2659 

.1521951 

152.195 

146.341 

4.3 

3.6 

82 

14812 

2485 

.1677694 

167.769 

161.316 

3.9 

3.3 

83 

12327 

2280 

. 1849598 

184.960 

177.846 

3.6 

3.0 

84 

10047 

2050 

.2040410 

204.041 

196.193 

3.3 

2.8 

85 

7979 

1800 

.2250844 

225.084 

216.427 

3.0 

2.5 

86 

6197 

1539 

.2483460 

248.346 

238.794 

2.8 

2.3 

87 

4658 

1277 

.2741520 

274.152 

263.608 

2.5 

2.0 

88 

3381 

1023 

.3025732 

302.573 

290.935 

2.3 

1.8 

89 

2358 

788 

.3341815 

334.182 

321.329 

2.1 

1.7 

90 

1570 

579 

.3687898 

368.790 

354.606 

1.9 

1.5 

91 

991 

404 

.4076690 

407.669 

391.989 

1.7 

1.4 

92 

587 

264 

.4497445 

449.745- 

432.447 

1.5 

1.2 

93 

323 

161 

.4984520 

498.452 

479.281 

1.4 

1.0 

94 

162 

89 

.5493827 

549.383 

528.253 

1.2 

.9 

95 

73 

44 

.6027397 

602.740 

579.557 

1.1 

.8 

96 

29 

19 

.6551724 

655.172 

629.973 

1.0 

.8 

97 

10 

7 

.7000000 

700.000 

673.077 

.8 

.7 

98 

3 

3 

1.0000000 

1000.000 

961.538 

.5 

.5 
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LIFE   AND   ACCIDENT   INSURANCE. 

TABLE  D.— COMPOUND  INTEREST  TABLE. 

ONE  DOLLAR  PRXNCIPAL. 

The  sum  to  which  One  Dollar  principal  will  increase,  at  compound  interest,  in  any  number 
of  years  not  exceeding  Forty,  at  3,  4,  4>^,  5,  5H,  6,  6^  and  7  per  cent,  per  annum. 


3  Per 

4  Per 

VA  Per 

5  Per 

S-^Per 

6  Per 

6KPer 

7  Per 

i 

S 

Cent. 

Cent. 

Cent. 

Cent. 

Cent. 

Cent. 

'   Cent. 

Cent. 

1 

1.030 

1.040 

1.045 

1.050 

^    i,055 

1.060 

1,065 

1.070 

1 

2 

1.061 

1.082 

1.092 

1.103 

1.113 

1.124 

1.134 

1.145 

2 

3 

1.093 

1.125 

1.141 

1.158 

ltl74 

1.191 

1,208 

1,225 

3 

4 

1.126 

1.170 

1,193 

1.216 

1.239 

1.262 

1,286 

1.311 

4 

5 

1.159 

1.217 

1.246 

1.276 

1.307 

1.338 

1.370 

1.403 

5 

6 

1.194 

1.265 

1,302 

1.340 

1.379 

1.419 

1,459 

1.501 

6 

7 

1.230 

1.316 

1,361 

1.407 

1.455 

1.504 

1.554 

1.606 

7 

8 

1.267 

1.369 

1.422 

1.477 

1,535 

1,594 

1.655 

1.718 

8 

9 

1.305 

1.423 

1,486 

1.551 

1.619 

1,689 

1.763 

1,838 

9 

10 

1.344 

1.480 

1.553 

1.629 

1.708 

1.791 

1.877 

1.967 

10 

11 

1.384 

1.539 

1,623 

1.710 

1.802 

1.898 

1.999 

2.105 

11 

12 

1.426 

1.601 

1.696 

1.796 

1 .901 

2.012 

2.129 

2.252 

12 

13 

1.469 

1.665 

1.772 

1.886 

2.006 

2.133 

2.267 

2.410 

13 

14 

1.513 

1.732 

1.852 

1.980 

2.116 

2,261 

2.415 

2,579 

14 

15 

1.558 

1.801 

1.935 

2,079 

2.232 

2.397 

2,572 

2.759 

15 

16 

1.605 

1.873 

2.022 

2,183 

2.355 

2,540 

2.739 

2,952 

16 

17 

1.653 

1.948 

2.113 

2,292 

2.485 

2,693 

2.917 

3.159 

17 

18 

1.702 

2.026 

2.208 

2.407 

.  2.621 

2.854 

3.107 

3.380 

18 

19 

1.754 

2.107 

2,308 

2.527 

2.766 

3.026 

3.309 

3.617 

19 

20 

1.806 

2.191 

2.412 

2.653 

2.918 

3,207 

3.524 

3.870 

20 

21 

1.860 

2.279 

2.520 

2.786 

3.078 

3.400 

3.753 

4.141 

21 

22 

1.916 

2.370 

2.634 

2.925 

3.248 

3.604 

3.997 

4.430 

22 

23 

1.974 

2,465 

2.752 

3.072 

3.426 

3.820 

4.256 

4.741 

23 

24 

2.033 

2,563 

2.876 

3.225 

3,615 

4.049 

4,533 

5.072 

24 

25 

2.094 

2.666 

3.005 

3.386 

3.813 

4.292 

4,828 

5.427 

25 

26 

2.157 

2.772 

3.141 

3.556 

4.023 

4,549 

5.141 

5.807 

26 

27 

2.221 

2.883 

3.282 

3,733 

4,244 

4,822 

5.476 

6.214 

27 

28 

2.288 

2.999 

3.430 

3.920 

4.478 

5,112 

5.832 

6.649 

28 

29 

2.357 

3.119 

3.584 

4.116 

4.724 

■  5.418 

6.211 

7.114 

29 

30 

2.427 

3.243 

3.745 

4.322 

4.984 

5,743 

6.614 

7.612 

30 

31 

2,500 

3,373 

3.914 

4.538 

5.258 

6.088 

7.044 

8.145 

31 

32 

2,575 

3.508 

4,090 

4.765 

5.547 

.6.453 

7,502 

8.715 

32 

33 

2.652 

3,648 

4,274 

5.003 

5,852 

6.841 

7,990 

9.325 

33 

34 

2.732 

3.794 

4.466 

5.253 

6.174 

7.251 

8,509 

9.978 

34 

35 

2.814 

3,946 

4,667 

5.516 

6.514 

7.686 

9.062 

10.677 

35 

36 

2,898 

4,104 

4.877 

5.792 

6.872 

8.147 

9.651 

11.424 

36 

37 

2.985 

4,268 

5,097 

6.081 

7,250 

8.636 

10.279 

12.224 

37 

38 

3.075 

4.439 

5,326 

6.385 

7.649 

9.154 

10,947 

.  13.079 

38 

39 

3.167 

4,616 

6.566 

6.705 

8.069 

9.704 

11,658 

13.995 

39 

40 

3.262 

4,801 

5.816 

7.040 

8.513 

10.286 

12,416 

14.974 

40 

To  find  the  sum  to  which  a  given  amount  will  increase,  at  compound  interest,  at  any 
of  the  rates  per  cent,  and  number  of  years  expressed  in  the  above  Table: 

Multiply  the  given  amount  by  the  sum  to  which  one  dollar  will  increase  at  the  rate 
and  for  the  number  of  years  required,  marking  off  as  many  decimals  from  the  product 
as  there  are  decimals  in  the  multiplier  and  multiplicand. 
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TABLES  OF  MORTALITY. 

TABLE  E.— COMPOUND  INTEREST  TABLE. 

ONE  DOLLAR  PER  ANNUM  IN  ADVANCE. 

The  sum  to  which  One  Dollar  per  Annum,  paid  at  the  beginning  of  each  year,  will  increase, 
at  compound  interest,  in  any  number  of  years  not  exceeding  Forty,  at  3,  4,  4J^,  5, 
-     53^.  6»  63^  and  7  per  cent  per  annum. 


2 

3  Per 

4  Per 

4K  Per 

5  Per 

5H  Per 

6  Per 

ej^Per 

7  Per 

a 

jS 

Cent. 

Cent. 

Cent. 

Cent. 

Cent. 

Cent. 

Cent. 

Cent. 

iS 

1 

1.030 

1.040 

1.045 

1.050 

1.055 

1.060 

1.065 

1.070 

1 

2 

2.091 

2.122 

2.137 

2.153 

2.168 

2: 184 

2,199 

2.215 

2 

3 

3.184 

3.246 

3.278 

3.310 

3.342 

3.375 

3.407 

3.440 

3 

4 

4.309 

4.416 

4.471 

4.526 

4.581 

4.637 

4,694 

4.751 

4 

5 

5.468 

5.633 

5.717 

5.802 

5.888 

5.975 

6.064 

6.153 

5 

6 

6.662 

6.898 

7.019 

7.142 

7.267 

7.394 

7.523 

7.654 

6 

7 

7.892 

8.214 

8.380 

8.549 

8.722 

8.897 

9.077 

9.260 

7 

8 

9.159 

9.583 

9.802 

10.027 

10.256 

10.491 

10.732 

10.978 

8 

9 

10.464 

11.006 

11.288 

11.578 

11.875 

12.181 

12.494 

12.816 

9 

10 

11.808 

12.486 

12.841 

13.207 

13.583 

13.972 

14.371 

14.784 

10 

11 

13.192 

14.026 

14.464 

14.917 

15.385 

15.870 

16.371 

16.888 

11 

12 

14.618 

15.627 

16.160 

16.713 

17.287 

17.882 

18.500 

19.141 

12 

13 

16.086 

17.292 

17.932 

18.599 

19.292 

20.105 

20.768 

21.550 

13 

14 

17.599 

19.024 

19.784 

20.579 

21.409 

22.276 

23 . 182 

24.129 

14 

15 

19.157 

20.825 

21.719 

22.657 

23.641 

24.673 

25.754 

26.888 

15 

16 

20.762 

22.698 

23.742 

24.840 

25.996 

27.213 

28.493 

29.840 

16 

17 

22.414 

24.645 

25.855 

27.132 

28.481 

29,906 

31.410 

32,999 

17 

18 

24.117 

26.671 

28.064 

29.539 

31.103 

32.760 

34.517 

36,379 

18 

19 

25.870 

28.778 

30.371 

32.066 

33.868 

35.786 

37.825 

39.995 

19 

20 

27.676 

30.969 

32.783 

34.719 

36.786 

38.993 

41.350 

43.865 

20 

21 

29.537 

33.248 

35.303 

37.505 

39.864 

42.392 

45.102 

48.006 

21 

22 

31.453 

35.618 

37.937 

40.430 

43.112 

45.996 

49.098 

52.436 

22 

23 

33.426 

38.083 

40,689 

43.502 

46.538 

49.816 

53.355 

57.177 

23 

24 

35.459 

40.646 

43.565 

46.727 

50.153 

53.865 

57.888 

62.249 

24 

25 

37.553 

43.312 

46.571 

50.113 

53.966 

58.156 

62.715 

67.-676 

25 

26 

39.710 

46.084 

49.711 

53.669 

57.989 

62.706 

67.857 

73 :484 

26 

27 

41.931 

48.968 

52.993 

57.403 

62.233 

67.528 

73.333 

79.698 

27 

28 

44.219 

51.966 

56.423 

61.323 

66.711 

72.640 

79.164 

86.347 

28 

29 

46.575 

55.085 

60.007 

65.439 

71.435 

78.058 

85,375 

93.461 

29 

30 

49.003 

58.328 

63.752 

69.761 

76,419 

83.802 

91.989 

101.073 

30 

31 

51.503 

61.701 

67.666 

74.299 

81.677 

89.890 

99.034 

109.218 

31 

32 

54.078 

65.210 

71.756 

79.064 

87.225 

96.343 

106.536 

117.933 

32 

33 

56.730 

68.858 

76.030 

84.067 

93.077 

103.184 

114.526 

127.259 

33 

34 

59.462 

72.652 

80.497 

89.320 

99.251 

110.435 

123.035 

137.237 

34 

35 

62.276 

76.598 

85.164 

94.836 

105.765 

118.121 

132.097 

147.913 

35 

36 

65.174 

80.702 

90.041 

100.628 

112.637 

126.268 

141.748 

159.337 

36 

37 

68.159 

84.970 

95.138 

106.710 

119.887 

134.904 

152.027 

171,561 

37 

38 

71.234 

89.409 

100.464 

113.095 

127.536 

144.058 

162.974 

184.640 

38 

39 

74.401 

94.026 

106.030 

119.800 

135.606 

153.762 

174.632 

1.98.635 

39 

40 

77.663 

98.827 

111.847 

126.840J 

144.119 

164.048 

187.048 

213.610 

40 

To  find  the  sum  to  which  a  given  amount  per  annum  will  increase,  at  compound  interest, 
at  any  of  the  rates  per  cent  and  number  of  years  expressed  in  the  above  Table. 

Multiply  the  given  amount  per  annum,  hy  the  sum  to  which  one  dollar  per  annum  will 
increase  at  the  rate  and  for  the  number  of  years  required,  marking  off  as  many  decimals 
from  the  product  as  there  are  decimals  in  the  mtiltiplier  and  mtiltiplicand. 
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LIFE  AND   ACCIDENT   INSURANCE. 

TABLE  F.— COMPOUND  DISCOUNT  TABLE. 

ONE  DOLLAR  PRINCIPAL.    ' 

The  present  value  of  One  Dollar  to  be  received  at  the  end  of  any,  number  of  years,  not 
■    exceeding  Forty,  discounting  at  the  rates  of  "3,  4,  4>^,  5,  5^,  6,  6^  and  7  per  cent, 
compound    interest. 


2 

3  Per 

4  Per 

4H  Per 

5  Per 

5J^  Per- 

6 Per 

6KPer 

7  Per 

i 

S 
>< 

Cent. 

Cent.. 

Cent. 

Cent. 

cent. 

Cent. 

Cent. 

Cent. 

>^ 

1 

.9709 

.9615 

.9569 

.9524 

.9479 

.9434 

.9390 

.9345 

1 

2 

.9426 

.9246 

.9157 

.9070 

.8984 

.8900 

.8817 

.8734 

2 

3 

.9151 

.8890 

.8763 

.8638 

«516 

.8396 

.8278 

.8163 

3 

4 

.8885 

.8548 

.8386 

.8227 

.8072 

.7921 

.7773 

.7629 

4 

5 

.8626 

.8219 

.8025 

.7835 

.7651 

.7473 

.7299 

.7130 

5 

6 

.8375 

.7903 

.7679 

.7462 

.7252 

.7050 

.6853 

.6663 

6 

7 

.8131 

.7599 

.7348 

.7107 

.6874 

.6651 

.6435 

.6227 

7 

8 

.7894 

.7307 

.7032 

.6768 

.6516 

.6274 

.6042 

.5820 

8 

9 

.7664 

.7026 

.6729 

.6446 

.  .6176 

.5919 

.5673 

.5439 

9 

10 

.7441 

.6756 

.6439 

.6139 

.5854 

.5584 

.5327 

.5083 

10 

11 

.7224 

.6496 

.6162 

.5847 

.5549 

.5268 

.5002 

.4751 

11 

12 

.7014 

.6246 

.5897 

.5568 

.5260 

.4970 

.4697 

.4440 

12 

13 

.6810 

.6006 

.5643 

.5303 

.4986 

.4688 

.4410 

.4150 

13 

14 

.6611 

.5775 

.5400 

.5051 

.4726 

.4423 

.4141 

.3878 

14 

15 

.6419 

.5553 

.5167 

.4810 

.4479 

.4173 

.3888 

.3624 

15 

16 

.6232 

.5339 

.4945 

.4581 

.4246 

.3936 

.3651 

.3387 

16 

17 

.6050 

.5134 

.4732 

.4363 

.4024 

.3714 

.3428 

.3166 

17 

18 

.5874 

.4936 

.4528 

.4155 

.3815 

.3503 

.3219 

.2959 

18 

19 

.5703 

.4746 

.4333 

.3957 

.3616 

.3305 

.3022 

.2765 

19 

20 

.5537 

.4564 

.4146 

.3769 

.3427 

.3118 

.2838 

.2584 

20 

21 

.5375 

.4388 

.3968 

.3589 

.3249 

.2942 

.2665 

.2415 

21 

22 

.5219 

.4220 

.3797 

.3418 

,3079 

.2775 

.2502 

.2257 

22 

23 

.5067 

.4057 

.3633 

.3256 

.2919 

.2618 

.2349 

.2109 

23 

21 

.4919 

.3901 

.3477 

.3101 

.2767 

.2470 

.2206 

.1971 

24 

25 

.4776 

.3751 

.3327 

.2953 

.2622 

.2330 

.2071 

.1842 

25 

28 

.4637 

.3507 

.3184 

.2812 

.2486 

.2198 

.1945 

.1722 

26 

27 

.4502 

.3468 

.3047 

.2678 

.2356 

.2074 

.1826 

.1609 

27 

28 

.4371 

.3335 

.2916 

.2551 

.2233 

.1956 

.1715 

.1504 

28 

29 

.4243 

.3207 

.2790 

.2429 

.2117 

.1846 

.1610 

.1406 

29 

30 

.4120 

.3083 

.2670 

.2314 

.2006 

.1741 

.1512 

.1314 

30 

31 

.4000 

.2965 

.2555 

.2204 

.1902 

.1643 

.1420 

.1228 

31 

32 

.3883 

.2851 

.2445 

.2099 

.1803 

.1550 

.1333 

.1147 

32 

33 

.3770 

.2741 

.2340 

.1999 

.1709 

.1462 

.1252 

.1072 

33 

34 

.3660 

.2636 

.2239 

.1904 

.1620 

.1379 

.1175 

.1002 

34 

35 

.355i 

.2534 

.2143 

.1813 

.1535 

.1301 

.1103 

.0937 

35 

36 

.3450 

.2437 

.2050 

.1727 

.1455 

.1227 

.1036 

.0875 

36 

37 

.3350 

.2343 

.1962 

.1644 

.1379 

.1158 

.0973 

.0818 

37 

38 

.3252 

.2253 

.1877 

.1566 

.1307 

.1092 

.0913 

.0765 

38 

39 

.3158 

.2166 

.1797 

.1491 

.1239 

.1031 

.0858 

.0715 

39 

40 

.3066 

.2083 

.1719 

.1420 

.1175 

.0972 

.0805 

.0668 

40 

To  find  the  present  value  of  a  given  amount  to  bs  ressived  at  the  end  of  any  number 
of  years  not  exceeding  forty,  at  any  of  the  rates  of  compound  discount  expressed  in  the 
above     Table: 

Multiply  the  given*amount  by  the  present  value  of  one  dollar  at  the  rate  and  for  the 
number  of  years  required,  marlang  off  as  many  decimals  from  the  product  as  there  are 
decimals  in  the  multiplier  and  multiplicand. 
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TABLES  OF  MORTALITY. 


TABLE  G— COMPOUND  DISCOUNT  TABLE. 

ONE  DOLLAR  PER  ANNUM. 
The  present  value  of  an  Annuity  of  One  Dullar  Annuity  payable  at  the  end  of  each  year  , 
for  any  number  of  years,  not  exceeding  Forty,  discounting  at  the  rates  of  3,  4,  4>^, 
5,  5^,  6,  6}^  and  7  per  cent  compound  interest. 


3  Per 
Cent. 


4  Per 
Cent. 


4M  Per 
Cent. 


5  Per 
Cent. 


Si4  Per 
Cent. 


6  Per 
Cent. 


6^  Per 
Cent. 


7  Per 
Cent; 


1 

.971 

.962 

.957 

.952 

.948 

.943 

.939 

,935 

1 

2 

1.913 

1.886 

1.873 

1.859 

1.846 

1.833 

1.821 

1.808 

2 

3 

2.829 

2.775 

2.749 

2.723 

2.698 

2.673 

2.648 

2.624 

3 

4 

3.717 

3.630 

3.588 

3.546 

3.505 

3.465 

3.426 

3.387 

4 

5 

4.580 

4.452 

4.390 

4.329 

4.270 

4.212 

4.156 

4.100 

5 

6 

5.417 

5.242 

5.158 

5.076 

4.996 

4.917 

4.841 

4.7«7 

6 

7 

6.230 

6.002 

5.893 

5.786 

5.683 

5.582 

5.485 

5.389 

7 

8 

7.020 

6.733 

6.596 

6.463 

.6.335 

6.210 

6.089 

5.971 

8 

9 

7.786 

7.435 

7.269 

7.108 

•6.952 

6.802 

6.656 

6.515 

9 

10 

8.530 

8,111 

7.913 

7.722 

7.538 

7.360 

7.189 

7.024 

10 

11 

9.253 

8.760 

8.529 

8.306 

8.093 

7.887 

7.689 

7.499 

11 

12 

9.954 

9.385 

9.119 

8.863 

8.619 

8.384 

8.159 

7.943 

12 

13 

10.635 

9.986 

9.683 

6.394 

9.117 

8.853 

8.600 

8.358 

13 

14 

11.296 

10.563 

10.223 

9.899 

9.590 

9.295 

9.014 

8.745 

14 

15 

11.938 

11.118 

10.740 

10.380 

10.038 

9.712 

9.403 

9.108 

15 

16 

12.561 

11.652 

11.234 

10.838 

10.462 

10.106 

9.768 

9.447 

16 

17 

13.166 

12.166 

11.707 

11.274 

10.865 

10.477 

10.111 

9.763 

17 

18 

13.754 

12.659 

12.160 

11.690 

11.246 

10.828 

10.432 

10.059 

18 

19 

14.324 

13.134 

12.593 

12.085 

11.608 

Jll.158 

10.735 

10.336 

19 

20 

14.877 

13.590 

13.008 

12.462 

11.950 

11.470 

11.019 

10.594 

20 

21 

15.415 

14.029 

13.405 

12.821 

12.275 

11.764 

11.285 

10.836 

21 

22 

15.937 

14.451 

13.784 

13.163 

12.583 

12.042 

11,535 

11.061 

22 

23 

16.444 

14.857 

14.148 

13.489 

12.875 

12.303 

11,770 

11.272 

23 

24 

16.936 

15.247 

14.495 

13.799 

13 .  152 

12.550 

11,991 

11.469 

24 

25 

17.413 

15.622 

14.828 

14.094 

13.414 

12.783 

12,198 

11.654 

25 

26 

17.877 

15.983 

15.147 

14.375 

13.662 

13.003 

12,392 

11.826 

26 

27 

18.327 

16.330 

15.451 

14.643 

13.898 

13.210 

12,575 

11.987 

27 

28 

18.764 

16.663 

15.743 

14.898 

14.121 

13.406 

12,746 

12.137 

28 

29 

19 . 188 

16.984 

16.022 

15J41 
15^72 

14.333 

13.591 

12,907 

12.278 

29 

30 

19.600 

17.292 

16.289 

14.534 

13.765 

13,059 

12.409 

30 

31 

20.000 

17.588 

16.544 

15.593 

14.724 

13.929 

13.201 

12.532 

31 

32 

20.389 

17.874 

16.789 

15.803 

14.904 

14.084 

13.334 

12.647 

32 

33 

20.766 

18.148 

17.023 

16.003 

15.075 

14,230 

13.459 

12.754 

33 

34 

21.132 

.18.411 

17.247 

16.193 

15.237 

14.368 

13.577 

12.854 

34 

35 

21.487 

18.665 

17.461 

16.374 

15/391 

14.498 

13.687 

12.948 

35 

36 

21.832 

18.908 

17.666 

16.547 

15.536 

14.621 

13.791 

13,035 

36 

37 

22.167 

19.143 

17.862 

16.711 

15.674 

14.737 

13.888 

13,117 

37 

38 

22.492 

19.368 

18.050 

16.868 

15.805 

14.846 

13.979 

13 ,  193 

38 

39 

22.808 

19.584 

18.230 

17.017 

15.929 

14.949 

14.065 

13,265 

39 

40 

23.115 

19.793 

18.402 

17.159 

16.046 

15.046 

14,146 

13 , 332 

40 

To  find  the  present  value  of  a  given  amount  to  be  received  at  the  end  of  each  year  during 
any  number  of  years  not  exceeding  forty,  at  any  of  the  rates  of  compound  discount 
expressed  in  the  above  Table : 

Multiply  the  given,  suna  to  be  received  at  the  end  of  each  year  by  the  present  value 
of  One  Dollar  per  annum,  at  the  rate  and  for  the  number  of  years  required,  marking  off 
aa  many  decimals  from  the  product  as  there  are  decimals  la  the  multiplier  and  multipli- 
cand. 
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of  insurance  contract,  364. 
of  membership,  137,  364. 

ABSCESS, 

boils  not  embraced  in  term,  504. 

ACCIDENT, 

choking,  507. 

chopping  firewood,  614. 

coughing,  513. 

cutting  corn,  507. 

death  from  bacillus  anthrax,  as,  512. 

death  from  apoplexy,  as,  508. 

death  from  aneurism,  as,  508. 

definitions  of,  506. 

dilation  of  heart,  as,  508. 

drowning  may  be,  510. 

English  cases  on,  508. 
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later  cases  of,  513. 
fall,  as,  507. 
fishbone  in  rectum,  508. 
gas  escaping,  508. 
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immediate  disability  from,  541. 
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poison  as,  518,  519. 
poisoning  as,  507. 
ptomaine  poisoning,  508. 
question  in  application  as  to,  290. 
rupture  of  heart,  513. 
sore  toe,  507. 
sunstroke,  511. 
suicide  as,  428,  437. 
when  suicide  is,  530. 
the  Blackstone  case,  531. 
where  same  person  takes  his  life  by,  428. 
See  also  Accident  Insurance. 

ACCIDENT  INSURANCE, 

amount  of  recovery  for  disability,  541. 
later  authorities  as  to,  542. 
as  at  present  conducted,  32,  501. 
commencement  and  duration  of  risk,  545. 
companies  can  limit  liability,  504. 
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ACCIDENT  INSURANCE— OoJitinwed 

governed  by  same  general  principles  as  other  insurance,  505. 
construction  of  contract,  506. 
death  from  blood  poison,  520. 
death  from  gas  as  excepted  risk,  518. 
later  cases  as  to,  519. 

death  from  inhaling  gas,  when  excepted,  517. 
death  from  intoxicants  as  excepted  risk,  529. 
death  or  injuries  while  a  passeng^,  534. 
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examination  of  person  or  body,  549. 
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injuries  received  in  violation  of  law,  539.  , 

later  authorities  as  to,  540. 

injuries  received  while  engaged  in  unlawful  act,  539. 
injuries  received  while  violating  law,  539. 

injuries  received  while  entering  or  leaving  moving  conveyance,  535. 
injuries  received  while  violating  rule  of  company,  536. 
while  on  railway  track,  537,  538. 
'  later  cases  as  to,  538. 

intentional  injuries  as  excusing  liability,  527. 
illustrative  cases,  528. 
is  modern  institution,  501.  ^ 
.is  not  contract  of  indemnity,  502. 
is  life  insurance,  503. 
is  of  recent  origin,  8. 
meaning  of  term,  at  once,  542. 
meaning  Of  terrii,  date  of  accident,  542. 
meaning  of  confined  to  house,  542. 

Missouri   Suicide   Statute   making  suicide  an   accident,  532. 
more  hazardous  occupation  reducing  liability,  523. 
notice  and  proofs  of  loss  in,  547. 
later  authorities  as  to,  548. 
paralysis  amounting  to  loss  of  feet,  543. 
question  of  double  indemnity,  535. 
recovery  for  loss  of  eyes  or  jimbs,  543. 
later  authorities  as  to,  544. 
sRf-inflicted  injuries  in,  530. 
suicide  question  in,  530. 
the   Blackstone   case,   531. 
what  are  external  and  visible  signs,  514. 
wound  as,   515. 
what  is  proximate  cause,  521. 
later  cases  illustrating,  522. 

what  is  voluntary  exposure  to  unnecessary  danger,   525. 
later  cases  on,  526. 
who  conducts  business  ojl,  9. 

ACCIDENT  OR  DISEASE, 
construction  of  term,  507. 
illustrative  cases,  508. 
English  cases  as  to,  509. 
death  from  sunstroke  as  accident,  511. 
drowning  as  accident,  510. 
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ACCIDENT  POLICY, 
cancellation  of,  545a. 
payment  of  premium  on,  546. 

ACCRUAL  OF  ACTION, 

is  where  death  occurs,  566. 

is  when  proofs  are  acted  on,  567. 

ACQUIESCENCE, 
See  Estoppel. 

ACTION, 

form  of  plea  or  answer,  630.  "■ 

limitation  for  time  of  bringing  depends  on  wording  of  contract,  619. 

limitation  in'  policy  for  time  for  suit,  614. 

further  discussion,  615. 

parties  in  against  insurer,  620. 

pleading  In  actions  against  insurer,  628. 

declaration  or  petition,  629. 

right  of  when  accrues  as  to  limitation,  615. 

waiver  of  limitations  by  delay  in  acting  on  proofs,  619. 

when  barred  by  statute  of  limitations,  616. 

when  limitations  do  not  attach,  617. 

forms  of  for  damages  against  benefit  societies,  631. 

ADMINISTRATOR, 

•  when  party  to  sue,   556. 

ADMISSION  TO   MEMBERSHIP, 

estoppel  in  matters  relating  to,  595. 
See  also  Membership. 

AFFIANCED  HUSBAND  OR  WIFE, 
as  beneficiaries,  338. 

AFTER  ENACTED  LAWS, 

case  in  Washington  relating  to,  230. 

conclusion  regarding  laws  of,  234. 

leading  cases  relative  to,  229. 

must  not  be  retroactive,  231. 

of  benefit  societies  generally  binding,  227,  228. 

the  Alabama  case,  232. 

the  New  York  cases,  233. 

views  of  U.  S.  Supreme  Court,  234. 

AGE, 

evidence  of,  646. 

questions  as  to  in  application,  278. 

AGENCY, 

application  of  principles  of  in  determining  liability  of  members,  138. 
general  principles  of  apply  to  insurance  agents,  145. 
general  rules  apply  to  all  classes  of  agents,  146. 

AGENT.    See  also  Agents. 

acting  in  excess  of  authority,  158. 

contracting  in  name  of  irresponsible  principal,  157. 

correct  doctrine  as  to  stated  in  certain  cases,  178. 

dealings  with  company,  192. 

error  or  fraud  of  in  preparing  application,  274. 
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AGENT — Continued 

equity  will  correct  in  case  of  bad"  faith  of  agent,  366. 

estoppel  by  acts  of,  589. 

illustrative  cases,  590. 

further  illustrations,  591. 

fiduciary  relation  of,  159. 

general  rules  a^  to  unimpaired,  175,  176. 

has  subordinate  lodge  characteristics  of,  190. 

liability  of  contracting  in  name  o|  irresponsible  principal,  157. 

no  estoppel  from  fraud  of,  when,  594. 

of  benefit-societies,  powers  of,  181. 

payment  of  premium  to,  469. 

unconditional  delivery  of  policy  by,  contrary  to  instructions,  359. 

waiver  or  estoppel  by  custom  of,  600. 

waiver  or  estoppel  in  regard  to  notice  from,  601. 

when  authority  of  agent  is  known  to  applicant,  275. 

when  knowledge  of  binds  principal,  179. 

AGENTS.     See  also  Agent. 

associations  and  corporations  act  by,  143. 

authority  of,  generally,  156. 

authority  of  life  insurance,   172. 

formalities  to  be  observed  by,  162,  163. 

general  principles  of  law  of  agency  apply  to  all  classes  of,  146. 

modern  doctrine  concerning,  173. 

officers  and  committees  are  special  agents,  147,  153. 

officers  of  benefit  societies  are  special,  184. 

rules  generally  in  regard  to;  154. 

AMBIGUOUS   DESIGNATION   OP   BENEFICIARY, 
construction  in  cases  of,  340. 

AMENDMENTS  OF  BY-LAWS, 
generally  bind  members,  227. 
See  After-Enacted  Laws  and  By-Laws.  , 

AMOTION  OP  OFFICERS, 
who  has  power  of,  153. 

AMOUNT  OP  RECOVERY, 

on  maturity  of  insurance  contract,  552. 
See  also  Accident  Insurance. 

APPEAL, 

right  of  in  expulsion  proceedings,  130. 

APPLICATION, 

admissibility  of  parol  evidence  to  explain,  634. 

admissible  as  part  of  contract,  639. 

answers  to  medical  examiner,  276. 

company  bound  though  it  has  not  accepted,  351. 

company  liable  for  negligence  in  not  acting  on,  350. 

death  of  applicant  is  withdrawal  of,  346. 

definition  of,  237. 

delay  in  acting  on  not  an  acceptance,  349. 

difficulties  in  construction  of  language  of,  236. 

error  or  fraud"  of  agent  in  preparing  application,  274. 
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APPLICATION— ConiiMMed 

estoppel  in  matters  relating  to,  592. 
illustrative  cases,  593. 

if  policy  differs  from  it  must  be  accepted,  347. 
may  be  withdrawn  before  acceptance,  345. 
~  must  be  accepted  to  make  a  contract,  344. 
question  as  to  age  material,  278. 
question  as   to   residence,   280. 
question  as  to  habits,  etc.,  285. 
question  as  to  family  physician,  284. 
question  in, -as  to  good  health,  286. 
examples  of  construction,  287. 
question  in,  as  -to  latent  diseases,  288. 
question  in,  as  to  occupation,  281. 
cases  relating  to,  282. 
question  in,  as  to  other  insurance,  292. 
question  in,  as  to  parents,  relatives,  etc.,  283. 
question  in,  as  to  rejection  by  other  insurer,  293. 
question  in,  as  to  serious  injury  or  sickness,  290. 
questions  in,  as  to  sickness  or  disease,  289. 
question  whether  married  or  single,  279. 
statutes  as  to  warranty,  etc.,  of,  240. 

statements  in,  241. 
statements  in,  to  benefiit  societies,  when  warranties,   267. 
examples  of  construction,   268. 

understanding  of  applicant  as  to  false  answers,  266. 
when  admissible  in  evidence,  632a. 
when  answers  are  qualified,  254, 

when  authority  of  agent  preparing  is  known  to  applicant,  275. 
when  payee  in  policy  differs  from  that  in,  348. 
when  partial  answers  are  made,  252. 
when  answers  are  not  responsive,  253. 
with  policy  constitutes  contract,  347. 

APPOINTMENTS  UNDER  POWERS, 
See  Powers. 

ARBITRATION, 

provisions  for  not  usual  in  life  policies,  622. 
when  agreements  to  refer  to,  void,  623. 

ARTICLES  OP  ASSOCIATION, 

a  contract  between  members,  68. 

fountain  of  authority  for  officers  and  agents,  149. 

is  contract  of  society  with  members,  82. 

members  governed  by,  81. 

regulate  rights  and  powers  of  officers  and  members,  94. 

what  they  must  contain,  33. 

ASSAULT. 

injury  received  in  an  excepted  risk,  527. 
illustrative  cases  relating  to,  528. 

ASSESSMENT, 

authority  to  accumulate  surplus  from,  498. 
consideration  of  insurance  contract,  449. 
definition  of,  31. 

1805 


LIFE   AND   ACCIDENT   INSURANCE. 

[the  refeeejstces  aee  to  the  sections] 

ASSES  SWENT— Continued 

estoppel  by  receipt  of,  598. 

later  cases  relating  to,  599. 

excuses  for  non-payment,  491. 

consequences  of  non-payment,  492. 

from  what  time  period  allowed  for  payment  dates,  489. 

manner  of  payment  of,  490. 

must  be  made  in  accordance  with  by-laws,  484. 

notice  of,  486. 

contents  of  notice,  487. 

power  of  lodge  to  waive  requirements  as  to,  499. 

service  of  notice  of,  488. 

suspension  of  lodge  for  non-payment  of,  493. 

waiver  or  estoppel  in  regard  to  notice  of,  601. 

who  liable  for,  485. 
ASSENT, 

of  insured  to  assignment  of  policy,  385. 

ASSESSMENT  COMPANIES, 
what  are,  54. 

ASSOCIATIONS, 

act  by  agents,  143. 

See  Voluntary  Associations. 
ASSIGNMENT.    See  also  Pooct. 

by  wife  of  policy  on  life  of  husband,  391. 

consent  of  insurer  to,  385. 

examples  of  construction,  384. 

Insurable  interest  as  affecting  validity  of,  393. 

life  policies,  how  assigned,  383. 

of  life  policies  generally,  380. 

of  policy  after  loss,  387. 

of  policy  differs  from  change  of  beneficiary,  388. 

right  of  as  feature  not  found  in  benefit  certificate,  399. 

when  none  can  be  made,  381. 

what  passes  under  general  assignment,   360. 

ASSIGNMENT  OP  POLICY, 

effect  of,  386. 

validity,   how   determined,   395. 

when  void,  395. 

See  also  Assignment. 
ATTACHMENT, 

of  insurance  company's  property,  656. 
ATTENDING  PHYSICIAN, 

See  Physician. 
AT  ONCE, 

meaning  of  in  accident  insurance,  542. 
ATTORNEY  PEES. 

allowance  of  in  interpleader  proceedings,  413. 

for  vexatious  refusal  to  pay,  553. 

AUTHORITY, 

of  agents.    See  Agents. 

of  committees.    See  Committee. 

of  otBcers.    See  Officers. 
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BACILLUS  ANTHRAX, 

death  from  not  accident,  512. 

BANKRUPTCY, 

effect  of  on  life  policy,  392. 
rights  of  trustee  in,  392. 

BATHING, 

as  cause  of  accident.    See  Accident. 

BENEFICIARY.     See  also  Beneficiaries. 
when  no  change  of  can  be  made,  381. 
change  of  if  control  of  policy  has  not  been  lost,  382.    i 
change  of  differs  from  assignment,  388. 
conditional  vested  interest  of,  379. 
designation  of  is  testamentary  act,  397. 
development  of,  law  of,  change  of,  400. 
present  doctrine  of,  401. 
effect  of  illegal  change  of  on  first,  413. 
has  no  property  in  benefit,  398. 
in  change  of  must  be  of  statutory  class,  414. 
is  person  designated  to  receive  benefit,  305. 
results  when  he  dies  in  lifetime  of  member,  317. 
examples  of  construction,  318. 
when  has  vested  interest  in  life  policy,  377. 
when  no  vested  interest  exists  in  life  policy,  378. 
afiianced  husband  or  wife  as,  338. 

BENEFICIARIES.    See  also  Beneficiary  and  Change  of  Beneficiary. 
construction  where  designation  of  is  ambiguous,  340. 
construction  of  where  are  several,  341. 
creditors  as,  321. 
dependents  as,  336,  337. 
devisees  as,  339. 
legatees  as,  339. 
legal  representatives  as,  339. 
family  as,  329. 

examples   of  construction,   330. 
heirs  as,  333. 

liberal  construction  as  to,  215. 
liberal  construction  of  laws  governing,  324. 
law  of  insurable  interest,  when  applicable,  325. 
orphans.- as,   332. 
relatives  as,  335. 

restrictions  of  benefit  societies  as  to,  214. 
when  choice  of  unrestricted,  323. 
widow  as,  of  class,  333. 

BENEFIT  CERTIFICATE,   ' 
See  Benefit  Societies. 
actions  on  and  measure  of  damages,  631. 

BENEFIT  SOCIETIES.     See  also  Application,  Members. 
benefit  in  is  payable  to  designated  person,  305. 

differences  in  contract  of,  and  those  of  life  insurance  companies,  399. 
estoppel  in  admission  to  membership,  595. 
insolvency  of,  664, 

1807 


life  and  accident  insurance. 

[the  eefekences  are  to  the  sections] 

BENEFIT.  SOCIETIES— Conim«e(J 
tribunal  to  pass  on  claims,  564. 
waiver  or  estoppel  by  acts  of  oflBcers  of,  603. 
late  cases  as  to,  604. 
when  contract  of  is  complete,  355. 
ancient  origin  of,  14. 
are  business  organizations,  12. 
are  like  other  corporations,  77. 
are  social  clubs,  11. 

assessments  in  must  be  in  conformity  to  by-laws,  484. 
beneficiary  has  no  property  in  benefit,  398. 
business  of  is  life  insurance,  50. 
can  only  exercise  powers  given  by  statute,  53. 
contract  is  one  of  insurance,  213. 
contract  of,  where  found,  211. 

creditors  cannot  acquire  rights  in  benefit  certificates,  562. 
element  of  property  rights  of  members,  79. 

estoppel  of,  when  contract  is  executed  from  claim  of  ultra  vires,  216. 
exemption  from  insurance  laws,  52. 
expulsion  of  members,  128. 
have  right  to  service  of  members,  114. 
initiation  of  members,  83. 
interpretation  of  contracts  of,  220. 
where  language  is  ambiguous,  220,  221. 
jurisdiction  of  equity  to  cancel  contract,  373. 
law  of,  as  to  ultra  vires,  342. 
leading  cases  as  to  after  enacted  laws,  229. 
liberal  construction  of  powers  as  to  beneficiaries,  215. 
limitation  on  business  of,  51. 
may  be  voluntary  associations,  57. 

membership  governed  by  articles  of  association  or  charter,  81. 
nature  of,  10. 
not  charities,  45. 
officers  and  agents  of,  181. 
plan  of  organization,  78. 
procedure  for  expulsion  of  members,  125. 
reformation  of  contracts  of,  371. 
right  to  expel  members,  119. 
restricted  as  to  beneficiaries,  214. 
similarity  of  business  of  to  life  insurance,  27. 
status  of  considered  by  the  courts,  48. 
statutes  as  to  warranty,  ^tc,  not  applicable,  242. 
statements  in  application  to,  ^generally  warranties,  267. ' 
examples  of  construction,  268. 
the  American  orders,  20. 
trial  committee,  129. 
when  incorporated  in  two  States,  212. 
when  no  power  to  expel  exists,  123. 
right  to  change  contract,  227. 
after  enacted  laws  of,  amendments  generally,  228. 

BEQUEST, 

when  voluntary  association  can  take,  69. 

BETROTHED, 

See  Affianced  Husband. 

BINDING  SLIP, 
what  it  is,  344. 
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BLOOD  POISON, 

death  from  as  accident,   520. 

See  also  AcfciDENT  and  Accident  Insurance. 
BOILS, 

not  abscess,  504. 

BROTHER, 

insurable  interest  of,  300. 

BURDEN  OF  PROOF, 
rules  as  to,  645. 

BY-LAW.      See  also  By-Laws. 

contract  of,  mutual  society,  when  by-law  violated,  217. 
one  bad  as,  may  be  good  as  contract,  111. 
that  disappearance  shall  not  be  evidence,  648. 

BY-LAWS.    See  also  By-Law. 
amendment  of,  115. 
binding  on  all  members,  105. 
by  whom  and  how  made,   104. 
change  in,  relating  to  sick  benefits,  116. 
construction  of,  as  to  sick  benefits,  117. 
construction  of,  question  for  court,  110. 
definition  of,  103. 
proof  of,  103. 

distinction  between  those  of  association  and  corporation,  113. 
enforcement  of,  112. 

liberal  construction  as  to  beneficiaries,  324. 
members  presumed  to  know  them,  105. 
must  be  consistent  with  charter,  107. 
must  not  be  contrary  to  common  or  statute  law,  108. 
must  be  reasonable,  109. 
relating  to  sick  benefits,  116. 
requisites  of,  to  be  valid,  106. 

CANCELLATION, 

jurisdiction  in,  of  equity,  372. 

before  loss,  372. 

after   loss,   374. 

of  accident  policy,  545a. 

when  rescission  is,  361. 

illustrations  of,  362. 

CASES, 

early  English,  29. 
'early  American,  29a. 
early  benefit  society,  30. 

CAUSE,  PROXIMATE.     See  Peoxisiate  Cause. 

CANVASSING  DOCUMENTS, 

when  admissible  in  evidence,  642. 

CHANGE  OF  BENEFICIARY, 

aid  of  equity  in  imperfect  change,  410. 
development  of,  law  of,  400. 
present  doctrine  as  to,  401. 
estoppel  in  matters  relating  to,  597. 
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CHANGE  OF  BEN'EB'ICIARY— Continued 
estoppel  of  members  from  making,  403. 
effect  of,  on  former  beneficiary  if  imperfect,  413. 
if  no  formalities  prescribed  change  can  be  made  in  any  way,  407. 
late  cases  as  to,  405. 

mental  capacity  of  member  to  make,  402. 
must  be  made  in  prescribed  manner,  404,  405. 
must  be  to  one  of  prescribed  classes,  414. 
question  as  to  in  interpleader  proceedings,  412. 
right  "of,  peculiar  to  benefit  societies,  399. 
summary  of  law  of,  411. 
waiver  of  formalities  as  to,  406. 
when  complete,  408. 
late  cases  on  subject,  409. 
See  also  Beneficiary. 

CHANGE  OF  OCCUPATION.    See  Occupation. 

CHARGES, 

must  be  sufficient  to  justify  expulsion,  126,  127. 

CHARITIES, 

benefit  societies  as,   45. 

English  friendly  societies  not,  46. 

CHARTER, 

by-laws  must  be  consistent  with,  107. 

fountain  of  authority  for  officers  and  agents,  149. 

is  contract  between  society  and  members,  82. 

is  source  of  corporate  powers,  38. 

liberal  construction  of,  215. 

liberal  construction  of  as  to  beneficiaries,  324. 

members  governed  by  provisions  of,  81. 

regulate  rights  and  powers  of  oflBcers  and  members,  94. 

sometimes  by  special  act,  34. 

source  of  corporate  powers,  38. 

under  general  law,  33. 

revocation  of,  33. 

special,  33. 

CHARTER  PROVISIONS.     See  Charter. 

effect  of,  in  construction  of  powers  of  corporation,  206. 

CHILDREN, 

as  beneficiaries,  331. 
meaning  of  word,  331. 

CHURCH, 

analogy  between  it  and  lodge,  101. 

CIVIL  COURTS, 

right  of  members  to  resort  to.     See  Courts. 

CLASSES  OF  LIFE  AND  ACCIDENT  COMPANIES, 
business  conducted  by,  2. 

CLASSIFICATION, 

of  insurance  companies,  42. 
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CLUBS, 

analogy  between  ancient  and  modern,  18. 

history  of,  17. 

when  general  engagements  binding  on  members,  144. 

COMMENCEMENT  AND  DURATION  OP  RISK, 
as  to  accident  policies,  545. 
discussion  as  to,  360. 

COMMISSIONER  OF  INSURANCE, 
powers  of,  55. 

COMMITTEE, 

acts  and  meetings  of,  165. 

power  of,  to  determine  right  to  sick  benefits,  118. 

COMMITTEES, 

are  special  agents,  147. 

COMMON  CALAMITY, 

death  in — general  rules,  649. 
as  lapse  of  beneficiary,  315. 

COMMUNITY, 

rights  of  members  of,  70. 

CONCEALMENT, 

definition  of,  2€9. 

law  of,   269,   270,  271. 

doctrine  of,  238. 

none,  when  facts  are  unknown,  273. 

of  material  fact  avoids  contract,  270. 

examples  of  construction,  271. 

questions  of  knowledge,  intent  and  materiality  questions  for  jury,  272. 

CONDITION, 

as  to  future  contract  when  binding,  419. 
as  to  notice  and  proofs  of  loss,  568. 
when  performance  excused,  606. 
when  performance  is  impossible,  547,  570. 

CONDITIONAL, 

liability  of  insurer  may  be,   416. 

CONDITIONAL  VESTED  INTEREST, 
of  payees  in  life  policies,  379. 

CONDITIONS, 

breach  of,  waived  by  calling  for  proofs,  607. 

CONDITIONS  OF  REINSTATEMENT, 
rules  as  to,  494,  495,  496. 

CONDITIONS  PRECEDENT, 

when  to  be  performed  after  loss,  566. 
proofs  of  loss  are,  568. 

CONFINED  TO  HOUSE, 

construction  of  term,  555. 
meaning  of,  542. 

COMPLETION  OF  CONTRACT.    See  Contract. 
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CONFLICT  OF  JURISDICTION, 

subject  of,  suits  in  different  forums,  558,  559. 

CONFLICT  OF  LAWS, 
what  law  governs,  199. 

CONSENT, 

of  insured  to  contract,  194. 

CONSIDERATION, 

of  insurance  contract  called  premium,  449. 

CONSTITUTION  OF  U.  S. 

full  faith  and  credit  clause  applied,  206. 

CONSTRUCTION, 

contracts  of  mutual  and  stock  companies  construed  alike,  222. 

difficulty  of  as  to  application,  236. 

early  strictness  of,  239. 

general  rule,  644. 

in  case  of  ambiguous  designation,  340. 

in  case  of  several  beneficiaries,  341. 

late  cases  as  to  right  to  sue,  557. 

liberal  as  to  powers  of  benefit  societies,  215. 

of  contracts  of  benefit  societies,  220. 

of  insurance  contracts,  218. 

examples  of,  219. 

rules  of,  in  designation  of  beneficiary,  328. 

strict  as  to  warranties,  246. 

when  language  is  ambiguous,  221. 

CONTINUOUS  DISABILITY, 
meaning  of,  555. 

CONTRACT, 

by-law  invalid  may  be  good  as,  111. 

consent  of  insured  to,  194. 

execution  of,  164. 

of  benefit  society  when  complete,  355. 

of  insurance  company  and  benefit  society  contrasted,  417. 

See  also  Life  Insurance  Contract,  Accident  Insurance  Contract. 

CONTRACT  OP  INSURANCE, 
interpretation  of,  218. 
examples  of  construction,  219. 

CORONER'S  INQUEST, 
when  admissible,  650. 
later  cases,  651. 

CORPORATE  POWERS, 

CORPORATE  NAME.      See  Name,  Corporation. 
charter,  source  of,  38. 
discussion  of,  37. 
only  those  granted  by  charter,  37. 

CORPORATION, 

corporate  powers  of,  37. 

defective  organization  of,  56. 

forfeiture  of  franchise,  76. 

has  insurable  interest  in  life  of  oflScer,  302. 
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CORPORATION— Contin'ued 

incorporating  under  general  laws,  33. 

powers  of  only  those  granted  by  charter,  37,  38. 

remedies  .against  infringement  on  right  to  name,  40. 

right  to  expel  members  when  charter  is  silent,  121. 

right  to  name,  39. 

rule  regarding  agents  of,  154. 

act  by  agents,  143. 

common  characteristics  with  voluntary  associations,  80. 

dissolution  of,  75. 

general  incorporation  laws,  43. 

incorporating  under  general  law,  33.' 

what  articles  must  contain,  33. 

jurisdiction  of  equity  in  regard  to,  74. 

modern  idea  of,  35. 

CORPORATE  NAME, 
right  to,  39. 

CORPORATIONS, 

special  charters  of,  34. 

COURT  OF  EQUITY.    See  Eqottt. 

COURTS, 

See  also  Exhausting  Remedies. 

resort  to  for  sick  benefit,  118. 

status  of  benefit  societies  considered  by,  48. 

when  injured  member  can  resort  to,  133. 

will  not  interfere  If  no  property  right  is  involved,  131. 

CREDIT, 

«  may  be  given  for  premium,  468. 

CREDITOR, 

amount  of  recovery  by  under  assignment,  395. 

cannot  acquire  rights  as  such  in  benefit  certificate,  562. 

rights  in  policy  by  payment  of  premium,  559. 

cannot  be  beneficiary  of  member  of  benefit  societies,  321. 

has  insurable  interest  in  life  of  debtor,  301. 

has  no  rights  in  benefit  paid  by  benefit  society,  415. 

CREDITORS, 

insurable  interest  of  under  assignment,  393. 
rights  of  in  life  policies  in  case  of  bankruptcy,  392. 
rights  of  in  life  policies,  390. 
rights  of  in  assigned  policies,  386. 

CUSTOM  AND  USAGE.    See  Usage. 

CYSTIC  TUMOR, 

as  disease  common  to  both  sexes,  554. 

DAMAGES, 

for  vexatious  refusal  to  pay,  553. 

measure  of  in  actions  against  benefit  societies,  631. 

measure  of  on  rescission,  363. 

DANGER, 

voluntary  exposure  to,  525. 
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DATE  OP  ACCIDENT, 

construction  as  to,  542. 

DAUGHTER, 

has  insurable  interest  in  life  of  father,  300. 

DAYS  OP  GRACE, 

in  payment  of  premium,  474. 

DEATH  AT  HANDS  OP  JUSTICE, 
as  a  defense  in  life  insurance. 

DEATH, 

at  hands  of  justice  a  defense,  442. 

evidence  of,  647. 

disappearances,  648. 

in  common  calamity,  649. 

intemperance  as  cause  of,  422. 

intoxicants,  529. 

delirium  tremens  as  cause  of,  422. 

in  violation  of  law,  443. 

illustrations  of,  444. 

of  applicant  is  withdrawal  of  application,  when,  346. 

of  beneficiary  and  member  in  common  calamity,  315. 

DEATH  IN  COMMON  CALAMITY, 
of  member  and  beneficiary  in,  315. 

DECLARATIONS, 

admissibility  of  those  of  assured,  636. 

of  agent,  635. 

of  corporation,  consequences  of,  56. 

DEFENSES, 

when  insurer  estopped  from  setting  up  certain,  610. 

DEFINITIONS, 

of  accident  insurance,  506. 

of  terms  used  in  insurance,  31. 

DELAY, 

in  acting  on  application  not  an  acceptance,  349. 

DELIRIUM  TREMENS, 

as  cause  of  death,  422. 
DELIVERY, 

of  policy  when  necessary,  353. 

of  policy  when  not  necessary  to  complete  contract,  354. 
DELIVERY  OF  POLICY, 

may  be  conditional,  358. 

DEPENDENTS, 

•   meaning  of  term,  336. 

late  cases  of  construction,  337. 
DESIGNATION  OF  BENEFICIARY, 

consequences  of  failure  to  designate,  310. 

a  leading  case  as  to,  311. 

construction  when  ambiguous  ^s  to  ultra  vires,  342. 

if  valid  in  inception,  when  remains  so,  326. 

lawfulness  of  question  of  construction,  324. 

rules  of  construction,  328. 
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DESIGNATION  OF  BENEFICIARY— Co»«i?iM0<2 
liberal  view  regarding,  322. 
unrestricted,  when,  323. 
limitations  on  power  of,  319.  ^ 

must  be  in  accordance  with  by-laws  and  CTiarter,  308. 
equity  may  aid,  309. 

not  condition  precedent  to  liability  of  society,  312. 
revocation  of,  316.  , 

when  resulting  trust  occurs,  314. 
when  there  is  lapse,  313. 

DESTRUCTION  OF  HUMAN  LIFE, 
no  liability  for  civiliter,  567. 

DEVISEE'S, 

as  beneficiaries,  339. 

DIRECTORS, 

meetings  of,  163. 

record  of  need  not  be  kept,  164. 

powers  of,  161. 

DISABILITY, 

what  is  immediate,  541. 

what  is  in  accident  insurance,  541. 

later  authorities  on,  542. 

what  is  under  policy  providing  for,  554. 

late  authorities  defining,  555. 

DISAPPEARANCE, 

as  evidence  of  death,  648. 

DISCRETIONARY  POWERS, 
cannot  be  delegated,  160. 

MSCRIMINATION, 

statute  against,  470,  471. 

DISEASE.      See  also  Accident  iNStrKANCE,  Application. 
cystic  tumor  as  one  common  to  both  sexes,  554. 
insanity  is  not  one  of  mind,  531. 

DISSOLUTION, 

of  incorporated  societies,  75. 

of  mutual  companies  vests  surplus  assets  in  State,  663. 

of  subordinate  lodge,  93. 

of  voluntary  association,  72. 

DITTO  MARKS, 

meaning  of  in  application,  252. 

DIVIDENDS, 

reduction  of  premium  by,  467. 

rights  of  tontine  policyholder,  208,  209. 

DIVORCE, 

effect  of  on  wife's  policy,  389. 

Missouri  statute  as  to,  389. 

when  divests  rights  of  beneficiary,  327. 

when  gives  rjght  to  change  beneficiary,  370. 
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DOG  BITE, 

is  accident,  507. 

immediate  disability  from,  542. 

DOUBLE  INDEMNITY,    -^ 

when  can  be  recovered,  534a. 

DROWNING, 

as  an  accidental  death,  510. 

DUES, 

definition  and  law  as  to,  500. 

ELECTION, 

of  officers,  151,  152. 

EMPLOYERS'  LIABILITY  INSURANCE, 
subject  considered,  551. 

ENDOWMENT  INSURANCE, 
is  life  insurance,  207. 

EQUITY, 

cancellation  after  loss,  374. 

general  doctrine  as  to  interference  of  stated,  375. 

jurisdiction  for  cancellation,  372. 

jurisdiction  of  as  to  right  to  corporate  name,  40. 

jurisdiction  of  in  expulsion  proceedings,  134. 

jurisdiction  of  when,  change  of  beneficiary,  410. 

jurisdiction  of  in  regard  to  corporations,  74.. 

jurisdiction  of  in  regard  to  voluntary  associations,  73. 

reasons  for  refusal  to  interfere,  369, 

sometimes  aids  defective  execution  of  power,  309. 

takes  cognizance  of  affairs  of  voluntary  associations,  612. 

when  mistakes  can  be  corrected  by,  365. 

when  remedy  in  for 'unlawful  expulsion,  613. 

will  act  in  case  of  bad  faith,  366. 

will  reform  if  policy  does  not  conform  to  application,  367. 

will  reform  policy  if  errors  are  manifest,  368. 

will  not  act  if  legal  effect  is  not  understood,  370. 

ERRORS, 

in  policies  c^n  be  corrected,  when,  368. 

ESSENCE  OF  CONTRACT.     See  Peemium. 

ESTOPPEL, 

as  to  matters  relating  to  application,  592. 

illustrative  cases,  593. 

by  custom  of  agent,  600. 

In  regard  to  notice  of  premium,  601. 

by  receipt  of  premium  or  assessments,  598. 

later  cases  relating  to,  599. 

definition  of,  581. 

how  differs  from  waiver,  582. 

from  setting  up  certain  defenses,  610. 

in  accident  insurance,  549a.  ~ 

In  matters  relating  to  policy,  596. 

In  Inatters  relating  to  change  of  beneficiary,  597. 
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ESTOPPEL— Cojiimwed 

none  when  contract  is  illegal,  587. 

nor  In  case  of -mutual  mistake,  587. 

nor  where  contract  is  executed,  587. 

nor  where  party  has  not  heen  misled,  587. 

none  when  in  case  of  fraud  of  agent,  594. 

of  member  from  changing  beneficiary,  403. 

voluntary  association  may  be,  71. 

when  contract  is  executed  society  may  be,  216. 

when  by  acts  of  officers  or  agents,  589. 

illustrative  cases,  590. 

further  illustrations,  591. 

when  from  representations,  588. 

ESTOPPEL  AND  WAIVER, 

in  insurance  law  much  the  same  thing,  583. 
general  rules  of  applicable,  584. 

EVIDENCE, 

admissibility  of  parol  evidence  to  explain  answers  in  application,  634. 
application  as  part  of  contract,  639. 
of  preliminary  agreements,  640. 
burden  of  proof,  645. 
by-law  as  to  what  shall  not  be,  648. 
declarations  of  agent,  635. 
of  assured,  636. 

in  actions  on  insurance  contracts,  632. 
in  cases  of  suicide,  438. 
illustrative  case,  439. 
of  age,  646. 
of  death,  647. 
of  physician,  637. 
"proofs  of  loss  as,  650. 
opinions  when  admissible,  638. 
questions  of  in  accident  insurance,  550. 
when  parol  admissible,  641. 
canvassing  documents,  642. 

EXAMINATION  OF  PERSON  OR  BODY, 
right  of  accident  insurer  as  to,  549. 

EXCEPTED  RISKS, 

See  AeciDENT  Insueaitce. 

EXCUSES, 

for  non-payment  of  assessments,  492. 
of  premium,  459. 

EXEMPTION, 

of  life  policies  from  debt,  386. 

of  life  policy  in  bankruptcy  proceedings,  392. 

EXEMPTING  STATUTES.    See  Statute. 

EXHAUSTING  REMEDIES  IN  ORDER, 
generally  provision  for  valid,  624. 
later  authorities  as  to,  625. 
when  injured  member  must,  133. 

EXPOSURE  TO  UNNECESSARY  DANGER.    See  Aocident. 
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EXPULSION  OF  MEMBERS, 

charges  must  be  sufficient,  127. 
procedure  for,  125. 
.  remedies  for  wlien  unlawful,  613. 
See  also  Members.  '        ' 

EXPULSION  PROCEEDINGS, 

presumption  of  regularity,  136. 

EXTERNAL  AND  VISIBLE  SIGNS, 
what  are,  514.  •  , 

wound  as,  515. 

EXTERNAL,  VIOLENT  AND  ACCIDENTAL  MEANS, 
examples  of  strict  construction,  512. 
late  cases  as  to,  513. 
what  is  meaning  of,  507. 
term,  508.  ' 

EXTENDED  INSURANCE, 

when  and  how  given,  478,  479,  480. 

EYE, 

inflammation  of  may  be  accident,  508. 

EYE  WITNESS, 

requirement  of  policy  as  to,  550. 

EYES, 

recovery  for  loss  of,  543. 
later  cases  bearing  on,  544; 

FACILITY  OF  PAYMENT  CLAUSE, 

construction  of  industrial  policies,  563. 

FALL, 

from  window  as  accident,  507. 

FALSE  REPRESENTATIONS.     See  Application. 

FAMILY,       ^ 

meaning  of  term,  329. 
examples  of  construction,  330. 

FEDERAL  COURTS, 

removal  of  cases  to,  652. 
FIDUCIARY  RELATION, 

of  officers  and  agents,  159. 

FIGHTING, 

as  excepted  risk,  527. 
illustrative  cases,  528. 

FIRST  INSURERS, 
who  were,  6. 

FOOT,  , 

what  is  loss  of,  543. 

FOREIGN  CORPORATIONS, 
service  of  process  on,  627. 

1818 


INDEX. 

[the  keferences  are  to  the  sections] 

FOREIGN  INSURANCE  COMPANIES, 

can  remove  cases  to  federal  courts  when,  652. 

FORFEITURE, 
See  Premium. 

nonpayment  of  premium  when  not,  451. 
of  corporate  franchise,  76. 
violation  of  promissory  representations  as  causes  of,  423,  424. 

FORFEITURE  OP  POLICY, 

when  wrongfully  declared  by  company,  483. 

FORMALITIES, 

for  admission  of  members,  83. 

to  be  observed  by  agents,  162,  163. 

to  be  observed  in  change  of  beneficiary,  404. 

late  cases  as  to,  405. 

FRACTURES, 

meaning  of  in  accident  Insurance,  544. 

FRANCHISE, 

forfeiture  of,  76. 

FRATERNAL  BENEFICIARY  SOCIETIES, 
See  also  Benefit  Societies. 

how  they  differ  from  life  insurance  companies,  49. 
statutes  as  to,  10,  note. 

FRATERNITIES, 

allied  organizations  to,  22. 
common  characteristics,  24. 
Freemasons,  21. 
Odd  Fellows,  21. 

FRAUD, 

defense  of,  incontestable  clause,  447. 

late  illustrations,  448. 

delivery  of  policy  when,  356. 

no  estoppel  from  of  agent  when,  594. 

of  agent  in  preparing  application,  278. 

of  agent  when  binding  on  principal,  179. 

FREEMASONS, 

an  early  case  concerning,  97. 
statistics,  21  n. 

FRIENDLY  SOCIETIES, 

English  not  charities,  46. 
nor  assurance  companies,  46. 
the  English,  19. 

FUTURE  CONDUCT, 

conditions  as  to  when  binding,  419. 

GAMING  POLICY.    See  Insurable  Interest. 

GAS, 

death  from  as  excepted  risk,  517. 

death  from  inhaling  may  be  accident,  508. 
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GOOD  FAITH,  .  ,.     ^.        „.. 

in  representations  when  excuses   false  answers  in  application,  Jb5. 

GOOD  HEALTH, 
what  is,  286. 
cases  of  construction  of  term,  287. 

GOOD  STANDING, 

what  .is  meant  by,  579. 
dependent  on  in  other  society,  580. 

GRACE,  * 

days  of  in  payment  of  premium,  474. 

GRAND  LODGE, 

jurisdiction  of,  92. 
,  when  subordinate  lodge  can  bind,  187,  188,  189. 

GREEN, 

case  of  against  Royal  Arcanum,  206. 

GUILDS, 

ancient  origin  of,  15. 
decay  of,  16. 

HABITS, 

answers  as  to.     See  Application. 

HAND, 

what   is  loss   of,   543. 

HANGING, 

while  insane  is  accident,  507. 

HEART, 

rupture  of  may  be  accident,  508. 

HEIRS, 

as  beneficiaries,  333. 

when  policy  is  payable  to,  556. 

HERNIA, 

no  liability  from  when,  516. 

HOSPITAL, 

meaning  of  condition  as  to  confinement  in,  555. 
who  is  inmate  of,  286. 

HUSBAND, 

insurable  interest  of  in  life  of  wife,  300. 

HUSBAND  AND  WIPE, 

policy  obtained  by  wife  without  husband's  consent,  194. 
See  also  Wife's  Policy. 

ILLNESS, 

what  is  serious,  291. 

IMMEDIATE, 

as  applied  to  accident 
disablement,  541. 
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IMPOSSIBLE  CONDITION, 

when  performance  of  is  excused,  547,  570. 
when  not  binding,  606. 

INCONTESTABLE   CLAUSE, 

effect  of  to  limit  time  for  defense,  294. 
effect  of  in  policy,  447. 
late  illustrations,  448. 

INCORPORATION, 

element  of  affecting  rights  of  members,  99. 

INDEMNITY, 

accident  insurance  not  contract  of,  502. 
life  insurance  contract  not  one  of,  201. 

INDUSTRIAL  POLICY, 

facility  of  payment  clause  in,  563. 

INFANT, 

delivery  of  policy  on  life  of,  353. 
See  Minors. 

INFECTION, 

meaning  of,  520. 

INITIATION, 

liability  of  society  for  injuries  received  in,  84. 
necessary  for  admission  of  members,  83. 

INJURY, 

what  is  serious,  290. 

INJURIES, 

received  while  traveling,  534,  534a. 

while  on  moving  conveyance,  535. 

while  leaving  or  entering  moving  conveyance,  535. 

received  while  violating  rule  of  company,  536. 

received  while   on  railway  track,   537. 

later  cases  as  to,  538. 

See  also  Accident  Insurance. 

INJUNCTION, 

against  unlawful  use  of  corporate  name,  40. 

INSURANCE, 

beginnings  of,  7. 

early  cases,  29,  30. 

meaning  of,  3. 

methods  of  conducting  business,  26. 

question  whether   membership  In  benefit   society  is,   292. 

regulation  of  business  of  by  state,  54. 

state  supervision  of  business,  25. 

the  first  insurers,  6. 

who  entitled  to  amount  of,  556. 

later  authorities  as  to,  557. 

INSURANCE  COMMISSIONER, 
powers  of,  55. 
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INSURANCE  COMPANIES, 
classification  of,   42. 

denunciation  of  early  contracts  of,  240  n. 
receivers  of,  657. 
late  cases  as  to,  658. 
status  of  policyholder  on  insolvency,  659. 
regular  or  old  line,  32,  41. 
regulation  of  by  state,  54. 
subject  to  insolvency  laws,  654. 
winding  up   by  insurance   commissioner,   655. 

INSURANCE   CONTRACT, 
abandonment  of,  364. 
amount  of  recovery  on  inaturity  of,  552. 
application  must  be  accepted  to  complete,  344. 
binding  slip  in,  344. 
breach  of  warranty  avoids,  245. 
commencement  and  duration  of  risk,  360. 
conditional  delivery  of  policy,  355. 
evidence  in  actions  on,  632. 
Informal  execution  of,  197. 

may  be  complete  without  delivery  of  policy,  354. 
need  not  be  in  writing,  295. 
what  constitutes  parol  contract,  196. 
policy  must  be  delivered  to  complete,  352. 
illustrative  cases,  353. 
parties  in  action  on,  626. 
pleading  in  action  on,  628. 
declaration  or  petition,  629. 
plea  or  answer,  630. 
rescission  of,  361. 
illustrations,  362. 

result  of  proposal  and  acceptance,  235. 
to  complete  negotiations  must  be  concluded,  343. 
understanding  of  applicants  as  to  effect  of  false  answers,  266. 
when  complete,  352. 
illustrative  cases,  353. 
when  policy  differs  from  application  it  must  be  accepted,  347. 

INSURANCE  POLICIES, 

general  rule  as  to  construction  of,  644. 

INSURABLE  INTEREST, 

as  affecting  validity  of  assignment  of  life  policy,  393. 
copartnership  has  in  partner,  301. 
corporation  has  in  life  of  officer,  302. 
creditor  has  in  life  of  debtor,  301. 
definition  of,  295. 
late   cases  concerning,   296. 
doctrine  of  as  applied  to  beneficiaries,  j325. 
doubts  as  to  doctrine  of,  297. 
general  rule  as  to,  304. 
must  be  direct  and  pecuniary,  300. 
partner  has  in  life  of  partner,  301. 
what  are  wagering  policies,  298. 
what  relatives  have,  300. 
want  of  may  make  policy  void,  303. 
as  to  benefit  societies,  661. 
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INSOLVENCY, 

of   insurance   companies,   655. 
status  of  policyholders  in,  659,  660. 

INSANITY, 

as  excuse  for  not  giving  notice,  548. 

definition  of,  531. 

is  not  disease  of  mind,  531. 

its  relation  to  suicide,  530,  531. 

INTEMPERANCE, 

as  cause  of  forfeiture,  422. 

INPENTIONAL  INJURY, 

as  relieving  company  from  liability,  527. 
illustrative  cases,  528. 

INTERPLEADER, 
costs  in,  413. 
law  of,  413. 

questions  arising  in,  412,  413. 
v^hen  proceedings  in  rem,  412. 

INTERPRETATION  OF  INSURANCE  CONTRACT.   See  Construction. 

INTOXICANTS, 

as  cause  of  death,  422. 

stipulation,  as  to  use  of,  425a. 

death  from  as  excepted  risk  in  accident  insurance,   529. 

INTOXICATING  LIQUOR, 

question  in  application  as  to  use  of,  285. 

INVESTIGATING  COMMITTEE.     See  Committee. 

JUDICIAL  POWERS, 

when  cannot  be  conferred,  150. 

JURISDICTION, 

of  supreme  and  grand  lodges,   92. 

See  also  Couets,  Members,  Equity,  Mandamus. 

JURY, 

questions  for  as  to  representatives,  262. 
as  to  concealment,  272. 

JUSTICE, 

death  at  hands  of,  442. 

KIDNEY  DISEASE, 
as  accident,  551. 

KILLING, 

as  accident.    See  Accident. 

KNIGHTS  OF  LABOR, 
cases  relating  to,  23. 
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KNOWLEDGE  OP  AGENT, 

when  that  of  principal,  179. 

See  Agent. 
LAPSE  OP  DESIGNATION  OP  BENEFICIARIES, 

Vhen  results,  313. 

LAPSE  OP  POLICY.    See  Premium. 

LATENT  DISEASES, 

questions  in  application  as  to,  288. 

LEGAL  HEIRS, 

.  policy  payable  to,  how  construed,  199. 
See  also  Heirs. 

LEGAL  REPRESENTATIVES, 
who  are,  339. 

LEGATEES, 

as  beneficiaries,  339. 

LEX  PORI, 

what  is,  298,  199. 

LEX  LOCI, 

as  governing  designation  of  beneficiary,  324. 
what  is,  198,  199. 

LIENS, 

on  insurance  policies,  560. 

because  of  stolen  money  used  in  premiums,  561. 

LIPE  INSURANCE, 

accident  insurance  is,  503. 
as  at  present  conducted,  32. 
authority  of  agents,  172. 
benefit  societies  doing  business  of,  50. 
business  as  now  conducted,  32. 
change  of  method  of  doing  business,  36. 
definitions  of,  4. 
endowment  policy  is,  207. 
history  of,  7. 
■  policy  of  is  valued,  204. 

policies  of  mutual  and  stock  companies  construed  alike,  222. 
rights' of  policyholders,  36. 

LIPE  INSURANCE  AGENTS, 

modem  doctrine  concerning,  173. 
See  also  Agent. 

LIFE  INSURANCE  COMPANY, 
See  also  Life  Insurance. 
differs  from  benefit  society  how,  49. 
incorporating  under  general  laws,  43. 
old  line  or  regular,  42. 

LIFE  INSURANCE  CONTRACT, 

agreement  of  benefit  society  is,  213. 
consideration  called  premium  or  assessments,  449. 
effect  of  war  on,  455. 
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LIFE  INSURANCE  CONTRACT— Continued 
is  executory  and  personal,  202. 
is  aleatory,  203. 
not  one  of  indemnity,  201. 
not  one  from  year  to  year,  450. 
peculiar  nature  of,  205. 

reference  in  to  other  papers  must  be  plain,  225. 
validity  of  when  by-law  has  been  violated,  217. 
what  papers  constitute,  227. 
when  other  papers  part  of,  223. 
illustrations  of  construction,  224. 

LIFE  INSURANCE  POLICIES.    See  Policies. 

LIFE  POLICIES, 

as  choses  in  action  in  case  of  bankruptcy,  332. 
how  differ  from  contract  of  benefit  society,  399. 
See  also  Life  Insurance  Poucy. 

LIMBS, 

recovery  for  loss  of,  543. 
later  cases  as  to,  544. 

LIMITATIONS, 

for  bringing  suit,  how  taken  advantage  of,  620. 

condition  as  to  not  usual  in  life  policies,  621. 

of  time  for  defense  by  insurer,  294. 

on  action  of  majority  of  members,  86. 

on  authority  of  agents,  156. 

on  business  of  benefit  societies,  51. 

on  power  to   designate  beneficiary  illustrations,   319,   320,   321. 

on  time  for  bringing  suit  on  policies,  614. 

later  authorities,  615. 

when  statute  of  applies,  616. 

when  do  not  apply,  617. 

when  begin  to  run,  618. 

later  cases,  619. 

LODGE, 

analogy  between  it  and  church,  101. 

element  of  incorporation  affecting  rights  of,  99. 

expulsion  of  member,  128. 

property  rights  of,  93. 

power  of  as  to  waiver  of  by-laws  as  to  assessments,  499. 

power  of  when  acting  for  grand  or  supreme  lodge,  186. 

powers  of  trustees  of,  171. 

revocation  of  charter  of,  93. 

rights  of  members,  96. 

rights  of  generally,  96. 

right  to  take  devise,  96. 

relation  to  supreme  and  grand,  92. 

suspension   of  foi;  nonpayment   of   assessment,   493. 

with  supreme  and  grand  lodges  a  single  organizations,  95. 

when  can  bind  superior  body,  187,  188. 

when  name  first  appears,  18. 

LOSS.    See  Proofs  of  Loss,  Notice. 
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MAIL, 

payment  of  premium  by,  473,  490. 

MAJORITY, 

limitation  on  powers  of,  86. 

of  members  can  bind  nfinority,  85. 

MANDAMUS, 

as  remedy  for  unlawful  expulsion,  613. 
what  court  will  consider,  135. 
See  also  Members — Equity. 

MARRIED  OR  SINGLE, 

question  in  application,  279. 

MASSACHUSETTS, 

nonforfeiture  law  of,  478. 

MATURITY  OP  INSURANCE  CONTRACT, 
amount  to  be  recovered  on,  552. 

MEDICAL  ATTENDANT, 
consultation  of,  284. 

MEDICAL  EXAMINER, 
authority  of,  276. 
answers  to  by  applicant,  276. 
cannot  reject  arbitrarily  when,  355. 

MEETING, 

action  of  members  must  be  at,  88. 

of  society  can  be  held  outside  state  of  domicile,  89. 

of  associ9.tion  must  be  properly  called,  89. 

of  directors,  165. 

record  of  need  not  be  kept,  166. 

of  lodge  can  be  on  Sunday,  89. 

what  is  quorum,  90. 

MEMBER, 

acquittal  of  on  charges,  130. 

appeal  by  member,  130. 

charges  against  must  be  sufficient  to  justify  expulsion,  127,  128. 

contract  of  benefit  society  with  where  found,  211. 

courts  will  not  inquire  into  merits  of  expulsion,  132. 

death  of  with  beneficiary  in  common  calamity,  315. 

English  rule  as  to  expulsion  of  as  to  voluntary  associations,  122. 

estoppel  from  acts  in  admission  of,  595. 

formalities  for  admission  of,  83. 

governed  by  articles  of  association  or  charter,  82. 

has  no  property  in  benefit  to  be  paid,.  306. 

if  expelled  when  courts  will  interfere,  131,  132. 

jurisdiction  of  equity  when  member  is  expelled,  134. 

may  be  estopped  from  making  change  of  beneficiary,  403. 

mental  capacity  of  to  change  beneficiary,  402. 

of  benefit  societies  must  know  limitations  on  powers  of  officers,  182. 

personal  liability  determined  by  law  of  agency,  138. 

personal  liability  for  sick  benefits,  how  avoided,  140, 
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MEMBER — Continued 

presumptions  concerning,   148. 

procedure  for  expulsion  of,  125. 

power  to  expel  cannot  be  delegated,'  124. 

power  of  when  beneficiary  dies  in  his  lifetime,  317. 

examples   of   construction,   318. 

remedies  for  unlawful  expulsion  ot  613. 

right  of  corporation  to  expel  'when'^charter  is  silent,  121. 

right  to  expel  generally,  119. 

right  to  expel  same  in  incorporated  and  unincorporated  societies,  120. 

right  when  expelled  to  invoke  equity  court,  134. 

societies  have  right  to  service  of,  114. 

trial  of,  126. 

waiver  by,  605. 

withdrawal  of  from  voluntary  association,  137. 

when  if  expelled  he  can  resort  to  civil  courts,  133. 

when  general  engagements  of  society  or  clubs  binding  on,  144. 

when  no  power  to  expel  exists,  123. 

MENTAL  DERANGEMENT, 

as  excuse  for  failure  to  give  notice  of  loss,  568. 

MENTAL  CAPACITY, 

of  member  to  change  beneficiary,  402. 

MERITORIOUS  OBJECT, 

as  having  insurable  interest,  299. 

MINORS, 

as  parties  to  insurance  contract,  193. 

MINUTES, 

of  directors'  meeting  need  not  be  kept,  166. 

MINORITY, 

rights  of,  85,  86,  87. 

MISREPRESENTATION, 

by  company  to  obtain  surrender  of  policy,  460. 

MISSOURI  SUICIDE  STATUTE, 

relation  to   accident  insurance,   532. 

MISTAKES, 

when  equity  will  correct  in  policy,  365. 

MOVING  CAR, 

injuries  received  while  attempting  to  board,  535. 

MOVING  CONVEYANCE,      . 
injuries  received  on,  535. 

MORE  HAZARDOUS  OCCUPATION, 
construction  of  term,  523. 
late  cases  illustrating,  524. 

MORTALITY  TABLES, 

different  compilations,  26  n. 
See  Appendix. 
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MURDER.    See  Accident  Policy.    Public  Policy. 

MUTUAL   ACCOUNTS, 

effect  on  payment  of  premium,  467. 

MUTUAL  LIFE  INSURANCE  COMPANIES. 
See  Benefit  Societies,  Agents. 

NAME, 

right  of  corporation  to,  39. 

right  to  corporate  name,  39. 

remedies  for  wrongful  use  of  name,  40. 

NARCOTICS, 

question  in  application  as  to  use  of,  285. 

NEGLIGENCE, 

company  liable  for  in  not  acting  on  application,  350. 

NET  'VALUE, 

meaning  of  term,  477. 

NEW  YORK  STATUTE, 

as  to  notice  of  premiums,  461,  462. 

NON-FORPEITABLE  POLICIES, 
illustrative  case  as  to,  481. 
status  as  to  in  life  insurance,  478,  479,  480. 
what  are,  479. 

NOTE, 

when  taken  for  premium,  475. 
See  also  Peemium  Notes. 

NOTICE, 

in  proceedings  for  expulsion  of  member,  125. 

must  be  given  of  loss  as  required  by  contract,  568. 

when  excused,  568. 

construction  of  requirement,  570. 

of  accident  in  accident  insurance,  547. 

later  authorities  on,  548. 

of  assessments,  how  served,  488. 

of  assessments,  when  required,   486. 

contents  of  as  to  assessment,  487. 

of  special  meetings  of  association,  91. 

to  agent,  when  to  principal,  186. 

NOTICE  OP  PREMIUM, 

when  must  be  given,  461. 

waiver  or  estoppel  in  regard  to,  601. 

OBJECTION.    See  Proofs  of  Loss. 
OBVIOUS  RISK, 

what  is,  525. 

late  cases  illustrating,  526. 

OCCUPATION, 

change  to  one  more  hazardous,  421. 
question  as  to  in  application,  281,  282. 
what  is  one  more  hazardous,  523. 
late  cases  illustrating,  524. 
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ODD  FELLOWS, 

an  early  case  regarding,  98. 
statistics  of,  21  n. 

OFFICERS, 

amotion  of,   153. 

election  of,  151,  152. 

estoppel  by  acts  of,  589. 

illustrative  cases,  590. 

further  Illustrations,  591. 

fiduciary  relation  of,  159. 

of  benefit  societies,  181. 

of  corporations  or  associations  are  special  agents,  147. 

ONEIDA  COMMUNITY, 

rights  of  members  of,  70. 

OPIUM, 

question  in  applicaiion  as  to  use  of,  285. 

OPINION  EVIDENCE, 
when  admissible,  638. 
See  Evidence. 

ORPHANS, 

who  are,  332. 

OSTEOPATHIC  PHYSICIAN, 
is  a  qualified  physician,  555. 

OTHER  INSURANCE, 

question  in  application  as  to,  292. 

OTHER  PAPERS, 

reference  in  policy  to  must  be  plain,  225. 
when  part  of  contract,  223. 
illustrations  of  construction,  224. 

PAID-UP   INSURANCE, 

when  given  and  how,  477,   578,  479. 
See  also  Paid-tjp  Policy. 

PAID-UP  POLICY, 

damages  for  refusal  to  issue,  482. 

PARALYSIS, 

as  loss  of  feet,  543. 

PARENT, 

cannot  assign  policy  payable  to  children,  391. 
has  insurable  interest  in  life  of  child,  300. 
questions  in  application  relating  to,   283. 

PAROL  EVIDENCE, 

when  admissible,  641. 

PARTIES, 

,      in  suits  against  or  by  voluntary  associations,  612. 
to  insurance  contract,  193. 
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PARTNERS, 

insurable  Interest  of,  301. 

members  of  voluntary  association  when  not,  59. 

when  members  of  voluntary  association  are,  61.  63 

PAROL   CONTRACT   OP  INSURANCE, 
what  constitutes,  196. 

PASSENGER, 

injuries  receiv.ed  when  one,  534, 

PAYMENT  OF  PREMIUM, 
of  accident  policy,  546. 
what  is,  490. 
See  also  Premium. 

PENALTY, 

for  vexatious  refusal  to  pay,  553. 
for  violation  of  law,  112. 

PER   CAPITA, 

when  beneficiaries  take,  341. 

PERMANENT   DISABILITY, 
what  is,  554. 

late  authorities  defining,  555. 
See  also  Disabiutt. 

PERSONAL  LIABILITY, 

of  member  of  voluntary  association,  how  avoided,  138. 
of  members,  how  avoided,  139. 

PHYSICIAN, 

admission  of  evidence  of,  637. 

question  in  application  as  to  consultation  of,  284. 

PLACE   OP   CONTRACT, 
what  is,  198,  206. 

PLEA, 

in  action  on  insurance  contract,  630. 

PLEADING, 

answer  in,  630. 

in  actions  on  insurance  contracts,  628. 

declaration  or  petition,  629. 

in  case  of  suicide,  438. 

an  illustrative  case,  439. 

question  of  in  accident  insurance,  550. 

PLEDGE, 

of  wife's  policy  not  transfer,  391. 

POISON, 

death  from  as  affected  by  Missouri  Suicide  Statute,  532. 
death  from  as  excepted  risk,  518. 
later  illustrations,  519. 
See  Accident. 

POLICY, 

admissible  in  evidence  though  no  beneficiary  is  named,  557. 

assignment  of  after  loss,   387. 

can  be  reformed  if  it  does  not  conform  to  application,  367. 
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POLilCY—Gontinuea 

can  be  reformed  when,  365. 

when  agent  acts  in  bad  faith,  366. 

conditional  delivery  of,  358. 

delivery  of  by  agent  contrary  to  instructions,  359. 

effect  of  assignment  of,  386. 

effect  of  death  of  applicant  before  delivery  of,  346. 

estoppel  in  matters  relating  to,  596. 

examples  of  construction  as  to  assignment,  384. 

facility  of  payment  in  industrial,  563. 

fraudulent  delivery  of,  356. 

if  different  from  application  must  be  accepted  to  be  binding,  -347. 

if  control  is  retained  when  change  of  beneficiary  can  be  made,  382. 

insurable  interest  under  assignment,   393. 

liens  on,  560,  561. 

may  be  void  for  want  of  insurable  Interest,  303. 

may  not  attach  until  first  premium  is  paid,  452. 

misrepresentation  by  company  for  surrender  of,  460. 

question  whether  policy  is  only  collateral,  559. 

non-forfeitable  or  paid-up,  477,  478,  479,  480,  481. 

of  life  insurance,  how  assigned,  383. 

rights  of  creditors  of  insured  in,  390. 

suits  on  by  adverse  claimants  in  different  forums,-  558,  559. 

valid  in  inception  remains  so,  326. 

validity  of  assignment  of,  how  determined,  395. 

vested  interest  in,  377. 

when  none  exists,  378. 

when  company  wrongfully  declares  forfeiture  of,  483. 

where  it  differs  from  application  as  to  payee,  348. 

who  entitled  to  recover  on,  556. 

late  authorities  as  to,  557. 

resulting  trust  in,  557  n. 

wrongfully  obtaining  release  of,  565. 

See  also  Wife's  Pouot. 

POLICIES.     See  Policy. 

on  life  can  be  assigned,  380. 

POLICYHOLDERS, 
rights  of,  36. 

rights  of,  how  determined,  36. 
status  of  on  insolvency  of  company,  659,  660. 

POWER, 

consequence  of  failure  to  execute,  310. 

a  leading  case  as  to,  311. 

definition  of,   306. 

may  be  general  or  special,  307. 

execution  of  must  be  in  accordance  with  instrument  creating,  308 

limitations  on  in  designation  of  beneficiary,  319. 

illustrations,  320,  321. 

right  of  member  to  designate  beneficiary  is,  306. 

may  be  general  or  special,  307. 

POWERS, 

appointments  under,  when  revocable,  396. 
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PRELIMINARY    NEGOTIATIONS    OR   AGREEMENTS, 
evidence  of  when  admissible,  640. 

PREMIUM, 

company  must  not  mislead  as  to  payment,  464. 

credit  for,  468. 

days  of  grace  in  payment  of,  474. 

definition  of,  31. 

discussion  of  premium  notes,  476. 

effect  on  payment  of  dividends  of  mutual  accounts,  467. 

effect  of  usage  in  accepting  after  due,  463. 

elements  of  in  life  Insurance,  477. 

estoppel  by  receipt  of,  598. 

later  cases  relating  to,  599. 

excuses  for  nonpayment  of,  459. 

is  consideration  for  entire  term,  450. 

is  consideration  for  insurance  contract,  449. 

no  absolute  liability  for  payment  of,  456. 

non-payment  -will  not  effect  forfeiture  unless  so  stipulated,  453,  451. 

notice  of  required  by  N.  Y.  statute,  461,  462.  > 

payment  of  after  death  of  insured,  474,  500. 

payment  of  necessary  when  to  consummate  contract,  452. 

payment  of  on  accident  policy,  546. 

payment  of  to  agent,  469. 

payment  of  when  necessary  to  complete  contract,  352. 

illustrations,  353. 

receipt  of  ^after  due,  463. 

rights  because  of  payment  with  stolen  money,  561. 

stranger  may  be  liable  for,  457. 

time  of  payment  essence  of  contract,  453. 

time  of  payment  may  be  extended,  458. 

waiver  or  estoppel  in  regard  to  notice  of,  601. 

what  is  payment  of,  473. 

when  day  for  payment  falls  on  Sunday,  472. 

when  note  is  taken  for  premium,  475. 

when  punctual  payment  is  not  excused,  434. 

when  recovered  on  rescission,  361. 

illustrations,  362. 

PREMIUM  NOTE, 
discussion  of,  476. 

PRESIDENT, 

of  corporate  powers  of,  167. 

PRESUMPTIONS, 

concerning  members,  148. 

in  case  of  death  in  common  calamity,  649. 

nature  and  value  of,   633. 

PRINCIPAL  AND  AGENT.    See  Agent. 
PRIVILEGED  COMMUNICATION.     See  Phtsiciaji. 
PROCEDURE.     See  Expxtlsion  of  Members. 
PROCESS, 

service  of  on  foreign  corporation,  627. 
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PROFITS, 

rights   of   policyholders   to,   208,   209. 

PROMISSORY  REPRESENTATIVES, 

consequences  of  violation  of,  423j  424. 
See  also  Representatives. 

PROOF, 

of  by-laws,  103. 

PROOFS  OF  LOSS, 
as  evidence,  650. 
later  cases  as  to,  651. 
by  whom  made,  571. 
forms  and  contests  of,  572. 
to  whom  made,  573. 

calling  for  waives  breach  of  conditions,  607. 
may  be  waived  before  loss,  608. 
general  acts  waiving  particular  requirements,  609. 
making  of  is  condition  precedent  to  right  to  recover,  566. 
notice  under  policy,  570. 
substantial  compliance  with  sufficient,  569. 
objections  to  must  be  specific,  577. 
insurer  must  not  mislead,  577. 
when  proofs  are  excused,  578. 
requirements  as  to,  568. 
under  accident  policy,  547. 
later  authorities  as  to,  548. 
examination  of  body,  549. 

when  company  refuses  to  furnish  blank  forms,  574. 
effect  of  failure  to  furnish,  575. 
insurer  must  point  out  defects,  576. 

PROPERTY, 

beneficiary  has  none  in  benefit,  398. 
when  life  policy  is,  392. 

PROPERTY  RIGHT, 

member  has  because  of  power,  306. 

distinction  between  by-laws  of  association  where  such  right  not  in- 
volved, 113. 
of  members  of  religious  societies,  102. 
of  subordinate  lodge,  93. 

PROPOSAL.    See  Application. 

PROSPECTUS, 
effect  of,  465. 

PROXIMATE  CAUSE, 
what  is,  521. 

late  cases  illustrating,  522. 
See  also  Accident. 

PUBLIC   CONVEYANCE, 

injuries  received  while  in,  534. 
double  iijdemnity  when,  534a. 

1833 


LIFE  AND  ACCIDENT  INSUEANCE. 
[the  BEFEBENCES   ABE  TO   THE   SECTIONS] 

PUBLIC  HIGHWAY, 

railroad  platform  not,  538. 

PUBLIC  POLICY, 

forbids  estoppel  where  contract  is  illegal,  tSl. 
when  precludes  recovery,  445. 
illustrations,  446. 

QUESTIONS  FOR  JURY.     See  Jury. 
QUESTIONS  IN  APPLICATION.    See  Appucation. 

QUORUM, 

what  is,  90. 

RAILWAY  ROADBED  OR  TRACK, 
injuries  received  while  on,  537. 
later  authorities  as  to,  538. 

REAL  ESTATE, 

voluntary  association  as  such  cannot  hold,  69. 

REASONABLE, 

by-laws  must  be,  109. 

REBATES, 

statutes  as  to,  470,  471. 

RECEIVERS, 

of  insurance  companies,  657. 
of  benefit  societies,  662. 

RECORDS  OP  SOCIETY, 

admissible  in  evidence,  632. 

RECOVERY, 

amount  of  in  accident  cases  for  disability,  541. 

later  authorities  on,  542. 

for  loss  of  eyes  or  limbs,  543. 

See  also  Accident. 

REFORMATION  OF  POLICY, 

if  agent  has  acted  in  bad  faith,  366. 

if  policy  does  conform  to  application,  367. 

of  contracts  of  benefit  societies,  371. 

if  errors  are  manifest,  368. 

of  insurance  policy  generally,  365. 

when  refused,  369. 

REGULAR   LIFE   INSURANCE    COMPANIES, 
definition  of,  41. 

REINSTATEMENT, 
conditions  of,  496. 
manner  of,  494. 
later  cases  as  to,  495. 

REINSURANCE, 

effect  of  as  to  payment  of  assessments,  492. 
what  contract  of  is,  210. 
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REJECTION, 

by  other  company  of  applicant  answer  in  application  as  to,  293. 

RELIGIOUS  SOCIETIES, 

rights  of  members  of,  102. 

RELATIVES, 

questions  in  application  relating  to,  283. 

RELATIONS, 

who  are,  335. 

RELEASE, 

wrongful  obtaining  of,  565. 

REMEDIES, 

of  member  when  expelled,  134,  135. 

general  statement  as  to  scope  of  discussion,  611. 

for  infringement  on  corporate  name,  40. 

for  wrongful  forfeiture  of  policy,  483. 

of  corporation  for  unlawful  use  of  name,  39. 

REPLICATION, 

contents  of,  630. 

REPORTS  OP  COMMITTEES, 
when  privileged,  613. 

REPRESENTATIONS, 

affirmative  and  promissory,  258. 

answers  to  specific  questions  always  material,  263. 

definition  of,  255. 

difference  between  it  and  warranties,  256. 

doctrine  of,  238. 

if  false,  avoid  contract  only  when  material,  259. 

examples  of  construction,  260. 

if  false,  immaterial  whether  intentional  or  accidental,  261. 

material  and  immaterial,  257. 

materiality  of  question  of  fact  when,  262. 

need  only  be  substantially  true,  265. 

to  be  material  need  not  always  relate  directly  to  risk,  264. 

when  estoppel  from,  588. 

RESCISSION, 

measure  of  damages  on,  363. 
what  is,  361. 
illustrations,   362. 

RESERVE, 

in  life  insurance,  477. 

RESERVATION; 

of  rights  to  change  beneficiary,  379. 
See  also  Benefit  Societies. 

RESIDENCE, 

question  as  to  in  application,  280. 
restrictions  as  to,  420. 
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RESULTING  TRUST, 
In  policy  when,  557  n. 
when  in  designation  of  beneficiary,  314. 

RETALIATORY  LEGISLATION, 
discussion  of,  653. 

REVOCATION, 

of  designation  of  beneficiary  when  imperfect,  413. 

REVOCATION    OP    DESIGNATION    OF    BENEFICIARY, 
wjtxen  and  how  results,  -316. 

RISK, 

change  in  when  immaterial,  357. 
commencement  and  duration  of,  360. 
same  in  accident  insurance,  545. 

RUPTURE, 

See  Heenia. 

SANE   OR  INSANE, 
See  SuicmE. 

SEAL, 

want  of  on  notice,  487. 

SECESSION, 

rights  of  local  body  on,  93. 

SECRET   FRATERNITIES, 
reference  to,  21. 

SECRETARY, 

powers  of,  169. 

SELF-INFLICTED  INJURIES, 

See  Suicide. 

as  affecting  liability  of  insurer,  530. 

the  Blackstone  case,  531. 
SETTLED  LIMITS  OF  U.  S., 

what  are,  420. 

SERIOUS  SICKNESS, 
what  is,  290,  291. 

SERVICE, 

of  notice  of  assessment,  488. 

SICK  BENEFITS, 

by-laws  relating  to,  116. 
construction  of  by-laws  as  to,  117. 
personal  liability  .for,  how  avoided,  140. 
right  to  resort  to  civil  courts  for,  118. 
tribunal  of  lodge  to  determine  right  to,  118. 

SICKNESS  OR  DISEASE, 

questions  in  application  as  to,  289. 

SISTER, 

insurable  interest  of,  300. 
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SLANDER, 

action  for  against  voluntary  association  or  lodge,  612. 

SOCIAL  CLUBS, 

benefit  societies  are,  11. 

SOCIETIES, 

See  Benefit  Societies,  Lodges,  Voluntaey  Associations. 

SPECIAL   CHARTERS, 

associations  or  corporations  under,  34. 
some  companies  operate  under,  34. 
to  benefit  societies,  44. 

SPECIAL  MEETINGS, 
notice  of,  91. 

STATE  REGULATION, 

of  business  of  insurance,  54. 

STATUTES, 

as  to  discrimination  and  rebates,  470,  471. 
as  to  waiver  by  acts  of  subordinate  lodge  officers,  604. 
limiting  beneficiaries,  319,  320,  321. 
of  Missouri  as  to  suicide  being  accident,  532. 

of  Missouri  giving  rigbt  to  change  beneficiary  in  case  of  divorce,  389. 
of  New  York  as  to  notice  of  premium,  461,  462. 
'  prohibiting  defense  of  suicide,  441. 
relating  to  application,  240,  241. 
do  not  apply  to  benefit  societies,  242. 
stipulation  in  contract  cannot  avoid  provisions  of,  200. 

STATUTE  OP  LIMITATIONS, 

when  applies  to  actions  on  policies,  616. 

STEPMOTHER, 

as  beneficiary,  324. 

STIPULATION, 

in  contract  cannot  avoid  provisions  of  statute,  200. 

STOLEN  MONEY, 

payment  of  premium  with,  561. 

STRANGER, 

when  liable  for  premium,  457. 

SUBORDINATE  LODGE, 

of  benefit  society,  powers  of,  186,  187,  188,  189. 
has  it  characteristics  of  insurance  agent,  191. 
waiver  or  estoppel  by  acts  of  ofiicers  of,  603. 
late  cases  as  to,  604. 

SUBORDINATE  LODGE, 
See  Lodge 

SUFFICIENT  CHARGES, 
See  Chaeges. 
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SUICIDE, 

by  sane  person  a  fraud  on  insurer,  429,  430. 

condition  as  to  in  insurance  contract,  427. 

where  same  person  takes  his  life  by  accident,  428. 

conflict  of  cases  in  America,  433. 

English  rule  as  to,  432. 

most  approved  rule,  434. 

rule  in  Massachusetts,  435. 

death  by  own  hands  means  same,  431. 

evidence  of  in  accident  cases,  533. 

question  of  in  accident  insurance?  530. 

the  Blackstone  case,  531. 

sane  or  insane  clause,  436. 

when  considered  accident,  437. 

questions  of  pleading  and  evidence  in,  438. 

the  Missouri  statute  making  suicide  an  accident,  532. 

when  no  defense,  440. 

statutes  prohibiting  defense  of,  441. 

SUITS, 

See  Actions,  Remedies. 

SUNDAY, 

meetings  of  lodge  can  be  on,  89. 

when  day  for  payment  of  premium  falls  on,  472. 
SUNSTROKE, 

death  by  as  accident,  511. 

SUPREME  LODGE, 
jurisdiction  of,  92. 

with  grand  lodge  and  subordinate  lodges  a  single  organization    95 
See  also  Lodge;  Suboedinate  Lodge.  ' 

SURPLUS, 

when  can  be  accumulated  from  assessments,  498. 

SURRENDER  VALUE, 

passes  to  trustee  in  bankruptcy  proceedings,  392 
when  and  how  obtained,  478,  479,  480. 

SUSPENSION, 

for  nonpayment  of  assessment,  492. 
See  also  Suspension  of  Members. 

SUSPENSION  OP  MEMBERS, 

power  to  expel  does  not  include  power  to  suspend,  124 

TABLES  OF  MORTALITY, 
See  Appendix. 

TAXATION, 

exemption  of  benefit  society  from,  45,  47. 

TENANTS  IN  COMMON, 
when  payees  are,  389. 

TESTAMENTARY   ACT, 

designation  of  beneficiary  is,  397. 
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INDEX. 

[the  ebfekences  are  to  the  sections] 

TONTINE   POLICY, 

rights  of  policyholders,  208,  209. 
TORT, 

when  association  liable  for,  612. 

TOTALLY  DISABLED, 

meaning  of,  541,  554,  555. 

TRADE  UNIONS, 

concerning  nature  and  law  of,  23. 

TRAVEL, 

restrictions  as  to,  420. 

TRAVELING, 

injuries  received  while,  534.' 
double  indemnity  when,  534a. 

TREASURER, 

of  corporation,  powers  of,  170. 

TRIAL, 

of  member,  126. 

See  also  MEMBsais,  Charges. 

TRIAL  COMMITTEE, 

in  expulsion  proceedings,  129. 

TRIBUNAL, 

in  benefit  society  to  pass  on  claims,  564. 

TRUSTEE,  * 

person  named  in  policy  without  insurable  interest  may  be,  303. 
powers  of,  171. 

TYPHOID  FEVER, 

exposure  to  as  material,  271. 

UNDERWRITER, 

first  insurers,  7,  31. 

UNILATERAL, 

contract  of  benefit  societies  is,  193. 

UNLAWFUL  ACT, 

injuries  received  while  engaged  in,  539. 
later  authorities  as  to,  540. 

ULTRA  VIRES, 

benefit  society  may  be  estopped  from  claiming,  216. 
doctrine  of,  35.  _ 

law  of  as  to  beneficiaries,  342. 

USAGE, 

effect  of  as  to  payment  of  premium,  463. 

VALUED  POLICY, 

life  insurance  policy  is,  204. 
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LIFE  AND  ACCIDENT  INSURANCE. 

[the  befebbnces  aee  to  the  sections] 

VESTED  RIGHTS, 

not  to  be  affected  by  after  enacted  laws,  231. 
of  members  as  to   sick  benefits,   116. 

VESTED   INTEREST, 

when  nope  exists  in  life  policy,   378. 
when  payees  have  in  life  policies,  377. 

VEXATIOUS   REFUSAL   TO   PAY, - 

damages  and  attorney  fees  for,  553. 

VICE   PRESIDENT,  * 

powers  of,  168. 

VIOLATION  OP  LAW, 
death  in,  effect  of,  443. 
illustrative   cases,   444. 
injuries  received  in,  539. 
late  authorities  as  to,  540. 

VOLUNTARY   ASSOCIATIONS, 
benefit  societies  may  be,  57. 
case  of.  Ash  v.  Guie,  62. 

common  characteristics  with  corporations,   80. 
declaration  of  CoUyer  on  partnership,  64. 
differences  as  to  social  or  insurance  benefits,  100. 
dissolution  of,  72. 

effect  of  articles  of  association,  68. 
general  rule  as  to  when  members  are  partners,  66. 
Jurisdiction  of  equity  in  affairs  of,  73. 
legal   status   of  uncertain,   58. 
members   of   when  partners,   59,   60. 
liability  of  members,   67. 

liability   of  person   contracting  in   name   of,   141. 
majority  can  bind  minority,  85. 
limitations  on  action,  86. 

may   be   estopped   from   showing  true   nature,   71. 
meetings   must  be  properly  called,  89. 
members  of  when  partners,  63. 

parties  and  forms  of  action  in  suits  by  or  against,  612. 
equity  takes  cognizance  of  affairs  of,  612. 
personal  liability  of  member,  138. 

personal   liability   of   member  how   avoided,   139,    140,   142. 
powers  of  and  of  members,  69. 
rights  of  members  in  property  of,  70. 
status  of  members,  67. 
when  can  take  bequest,  69. 
when    not    partnerships,    60. 
when  they  are,  61. 
withdrawal  of  member,   137.  " 

VOLUNTARY    EXPOSURE    TO    UNNECESSARY    DANGER, 
what  is,   525. 
late  cases  on,  526. 

WAGER, 

holding  tontine  policy  may  be,  208,  209. 
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[the  refeeenceS  aee  to  the  sections] 

WAIVER, 

by  conduct  of  members  of  society,  605. 

by  custom  of  agent,  600. 

In   regard   to   notice  of  premium,   601. 

definition  of,  581. 

how  differs  from  estoppel,  582. 

by   receipt   of   premium   or   assessments,    598. 

later   cases   relating  to,   599. 

may  be  parol  though  contract  requires  same  to  be  in  writing,  585. 

must^  be  intentional  and  with  knowledge,  586. 

of  limitations  as  to  time  for  suit,  617. 

of  particular  requirements   as  to  proofs,   609. 

of  requirements  as  to  change  of  beneficiary,  406. 

question  of  in  accident  insurance,  549a. 

when  may  be  before  less,   608. 

WAIVER  AND  ESTOPPEL, 
by  calling  for  proofs,  607. 
when   before   loss,    608. 
general   as   to   proofs,   609. 
by  custom  or  promise  of  agent,  600. 
in  regard  to  notice  of  premium,  601. 
general  rule   stated,  602. 

in  insurance  law   much  the  same  thing,   583. 
general  rules   apply,   584. 

of  benefit  society  in  admission  to  membership,  595; 
of  members   of   society,   605. 

when  from  acts  of  officers  of  subordinate  lodge,  603. 
late    cases    as   to,    604. 
statutory  provisions,  604. 

WAR, 

effect   of   on   the   contract,   455. 

WARRANTY, 

affirmative  and  promissory,  248a. 

breach  of  avoids   contract,  245. 

definition  of,  243. 

difficulty  in   determining  what  is,   244. 

doctrine  of,   238. 

early  interpretation,  239. 

how   differs   from   representation,   256. 

must   he    express,    248. 

strict   construction,   246. 

never  created  by  construction,  247. 

WARRANTY    REPRESENTATION    CONCEALMENT, 
review  of  rules  of  construction,  250,  251. 
See  Same  Subjects  separately. 

WHO  ENTITLED  TO   SUE  ON  POLICY, 
adjudications  as   to,  556,  557. 

WIDOW, 

who  is,   333. 

WIFE, 

has  insurable  interest  in  life  of  husband,  300. 
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[the  eefebences  are  to  the  sections] 

WIFE'S  POLICY, 

assignment  of  by  wife,   391. 

exemption   of   in   bankruptcy   proceedings,   392. 

peculiar  nature  of,   389. 

rights   under,   389. 

rights  in  of  creditors  of  husband,  390. 

rights  of  husband  or  creditors  in,  389. 

WINDING  UP, 

of  insolvent  company,   655,  657,  659. 
of  benefit  societies,  661. 

WORDS,      ' 

accident,   501. 

children,    331. 

family,   329,   330. 

confined   to  house,   555. 

dependents,   336,   337. 

devisee,  339. 

legatee,   339. 

legal  representatives,  339. 

fall,  implies  accident,  550. 

good   standing,   579. 

heirs,  334. 

orphans,  332. 

infection,   520. 

lodge,  18. 

relatives,  335. 

totally  disabled,  541,  554,  555. 

this  year,   289. 

totally  disabled,   554,   555. 

total  disability,   555. 

widow,   333. 

wound,   514. 

WORDS  AND  PHRASES, 

assurance  and  insurance,  5. 
insurance,  3,  4,  5. 
life  insurance,4. 
See  Words. 

WOUND, 

meaning  of,  515. 

WRONGFULLY   OBTAINING   RELEASE    OF   POLICY 
rights  when,  565.  ' 
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